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contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  D  S  C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  20 

Export  Sales  Reporting  Requirements 

agency:  Offic:e  of  the  Secretary,  USDA. 
action:  Final  rule. 

SUMMARY:  USDA  published  a  proposed 
rule  in  the  Federal  Register  on  |une  25, 
2012,  which  would  have  added 
reporting  for  pork  (fresh,  chilled,  or 
frozen  muscle  cuts/whether  or  not 
boxed)  and  distillers  dried  grain  (DDC) 
to  the  Elcport  Sales  Reporting 
Requirements  (ESR).  Under  that 
proposed  rule,  all  exporters  of  U.S.  pork 
and  DDC  woidd  have  been  required  to 
report  on  a  weekly  basis,  information  on 
the  export  sales  of  pork  and  DDG  to  the 
Foreign  Agricultural  Service  (FAS).  This 
final  rule  implements  the  requirement 
to  report  weekly  export  sales  of  pork, 
but  does  not  implement  the  requirement 
to  report  weekly  export  sales  of  DDG  at 
this  time. 

DATES:  The  final  rule  will  be  effective  on 
March  19,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  W.  Burr,  Branch  Ghief,  Export 
.Sales  Reporting  Branch,  Import  Policies 
and  Export  Reporting  Division,  Office  of 
Trade  Programs,  F’oreign  Agricultural 
Service,  1400  Independence  Avenue 
.SW.,  Washington,  DG  20250-1021, 

STOP  1021 ;  or  by  email  at 
Pete.Burr@fas.usda.gov:  or  by  telephone 
on  (202)  720-3274;  or  by  fax'(202)  720- 
0876. 

SUPPLEMENTARY  INFORMATION: 
Background 

USDA  published  a  proposed  rule  in 
the  Federal  Register  on  June  25,  2012 
(77  FR  37823),  which  would  have  added 
reporting  for  pork  (fresh,  chilled,  or 
frozen  muscle  cuts/whether  or  not 
boxed)  and  DDG  to  the  ESR.  Under  that 


propo.sed  rule,  all  exporters  of  U..S.  pork 
and  DDG  would  have  been  required  to 
report  on  a  weekly  basis,  information  on 
the  export  sales  of  pork  and  DDG  to 
FAS.  The  60-day  public  comment 
period  ended  on  August  24,  2012. 

A  total  of  eight  comments  were 
received  during  the  comment  period. 
Adding  pork  to  the  E.SR  was  supported 
by  five  comments  and  opposed  by  none. 
U.SDA  is  amending  the  regulation  to  add 
pork  to  the  E.SR,  as  is  .statutorily 
required. 

Five  comments  mentioned  DDG,  of 
which  three  were  favorable  and  two 
were  unfavorable.  One  trade  association 
stated:  “We  believe  [adding  DDG)  would 
facilitate  market  transparency  and  allow 
our  industry  and  our  corn  marketing 
partners  with  the  ability  to  conduct 
accurate  and  timely  analysis  of  U..S. 
market  conditions.”  Another  commenter 
stated:  “[Adding  DDG)  would  help 
avoid  future  price  inflation  such  as  we 
had  in  1973/74  when  the  ‘Great  Russian 
Grain  Robbery’  occurred.”  Another 
commenter  stated  “Having  the.se  [DDG] 
sales  brings  market  transparency  which 
will  allow  all  market  participants  to 
digest  the  data.” 

Another  trade  association  expressed 
concerns  about  the  impacts  of  adding 
DDG,  stating:  “DDGs  are  traded  with 
highly  variable  and  specific  quality 
terms  that  differ  greatly  based  on  end 
use.  F’or  example,  exported  DDGs  often 
require  a  specific  color  or  nutritional 
profile  that’s  not  necessarily  the  same  as 
the  product  that’s  traded  domestically. 
Providing  export  sales  reporting  may 
skew  the  markets  viewpoint  on 
domristic  .sales.”  Another  commenter 
stated,  “I  would  question  why  DDGs  are 
listed  to  be  reported,  and  other  corn 
milling  co-products  like  Corn  Gluten 
F’eed,  etc.,  are  not.  I  would  also  like  to 
know  the  compelling  reason  for  the 
need  to  have  DDGs  reported  at  all?” 

In  response  to  the  comments  on  DDG, 
USDA  has  determined  that  adding  the 
reporting  requirement  for  export  sales  of 
DDG  njquires  further  review  and  will  be 
publishing  a  proposed  rule,  with 
exten.sion  of  comment  period,  on  the 
proposed  reporting  requirement  for  this 
commodity. 

Effective  Date 

The  Administrative  Procedure  Act  (5 
U..S.G.  553)  provides  generally  that 
before  rules  are  issued  by  Government 
agencies,  the  rule  must  be  publi.shed  in 
the  Federal  Register,  and  thej-equired 


publication  of  a  substantive  rule  is  to  be 
not  less  than  30  days  before  its  effective 
date.  One  of  the  exceptions  is  when  the 
agency  finds  good  cause  for  not  delaying 
the  effective  date.  U.SDA  finds  that  there 
is  good  cause  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register 
because  the  Mandatory  Price  Reporting 
Act  of  2010  (Pub.  L.  li  1-239)  mandates 
that  pork  be  added  to  the  ESR,  and  the  • 
comments  with  respect  to  pork  favored 
adding  pork  to  the  ESR.  Therefore, 

U.SDA  has  determined  that  it  is  in  the 
public  interest  to  amend  the  regulation 
to  include  pork  as  soon  as  possible  and 
is  immediately  amending  the  regulation 
to  add  pork  to  the  E.SR. 

Executive  Order  12866 

The  rule  has  been  determined  to  be 
not-significant  under  Executive  Order 
12866. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
ensures  that  regulatory  anti  information 
requirements  are  tailored  to  the  size  and 
nature  of  small  businesses,  .small 
organizations,  and  small  governmental 
jurisdictions.  This  rule  will  not  have  a 
significant  economic  impact  on  small 
businesses. 

Executive  Order  12372 

Executive  Order  12372, 
“Intergovernmental  Review  of  Federal 
Programs,”  requires  consultation  with 
state  and  local  officials.  The  objectives 
of  the  Executive  Order  are  tf)  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism,  by  relying  on 
state  and  local  jirocesses  for  state  and 
local  government  coordination  and 
review  of  proposed  federal  financial 
assistance  and  direct  federal 
development.  This  rule  neither  provides 
federal  financial  a.ssistance  nor  direct 
federal  development;  it  does  not  provide 
either  grants  or  cooperative  agreements. 
T'herefore  this  program  is  not  subject  to 
Executive  Order  12372. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  The  provisions 
of  this  rule  would  not  have  a 
preemptive  effect  with  respect  to  any 
state  or  local  laws,  regulations,  or 
policies  which  i:onflict  with  such 
provision  or  which  otherwise  impede 
their  full  implementation.  The  rule 
would  not  have  a  retroactive  effect. 
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Before  any  judicial  action  may  be 
brought  forw'ard  regarding  this  rule,  all 
administrative  remedies  must  be 
exhausted. 

Executive  Order  13132 

The  policies  contained  in  this  rule 
would  not  have  any  substantial  direct 
effect  on  states,  on  the  relationship 
between  the  national  government  and 
the  .states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Nor 
would  this  rule  impo.se  substantial 
direct  compliance  costs  on  state  and 
local  governnumts.  Therefore, 
consultation  with  the  states  is  not 
required. 

Executive  Order  13175 

This  rule  has  been  reviewed  for 
compliance  with  Executive  Order 
1.317.5,  “Consultation  and  Coordination 
with  Indian  Tribal  (lovermnents.’'  This 
Executive  Order  imposes  requirements 
on  the  development  of  regulatory 
policies  that  have  Tribal  implications  or 
preempt  tribal  laws.  The  policies 
contained  in  this  rule  do  not  preempt 
Tribal  law. 

National  Environmental  Policy  Act 

The  Administrator  has  determined 
that  this  action  will  not  have  a 
significant  effect  on  the  (piality  of  the 
human  environment.  Therefore,  neither 
an  Environimmtal  A.sse.ssment  nor  an 
Environmental  Impact  .Statement  is 
nec(!ssarv  for  this  rule. 


Unfunded  Mandates  Reform  Act  (Pub. 

L.  104-4) 

Pub.  L.  104-4  requires  consultation 
with  .state  and  local  officials  and  Indian 
tribal  governments.  This  rule  does  not 
impose  an  unfunded  mandate  or  any 
other  requirement  on  state,  local,  or 
tribal  governments.  Accordingly,  these 
requirements  are  not  subject  to  the 
provisions  of  the  Unfunded  Mandates 
Reform  Act. 

Executive  Order  12630 

This  Order  rerpiires  careful  evaluation 
of  governmental  actions  that  interfere 
with  con.stitutionally  protected  property 
rights.  This  rule  would  not  interfere 
with  any  property  rights  and,  therefore, 
does  not  need  to  be  evaluatcKl  on  the 
basis  of  the  criteria  outlined  in 
Executive  Order  12630. 

Paperwork  Reduction  Act  of  1995 

In  acc;ordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
C.hapter  35),  the  Secretary  of  Agriculture 
is  rerpjesting  comments  from  all 
interested  individuals  and  organizations 
on  a  proposed  revision  to  the  tairrently 
approved  information  collection  for  this 
program.  This  revision  includes  the 
proposed  change  in  information 
collection  activities  related  to  the 
regulatory  changes  in  this  rule. 

List  of  Subjects  in  7  CFR  Part  20 

Agricidtural  commodities.  Exports, 
and  Reporting  and  recordkeeping 
requirements. 

Accordingly,  7  (TR  part  20  is 
amended  as  follows: 


PART  20— EXPORT  SALES 
REPORTING  REQUIREMENTS 

■  1.  The  authority  citation  for  part  20 
continues  to  read  as  follow's: 

Authority:  7  IJ..S.C.  .5712. 

■  2.  Section  20.4  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

§  20.4  Definitions. 

***** 

(c)  Commodity.  Wheat  and  w'heat 
flour,  feed  grains,  oilseeds,  cotton,  r^ce, 
cattle  hides  and  skins,  beef  and  pork, 
and  any  products  thereof,  and  any  other 
agricultural  commodity  the  Secretary 
may  designate.  “Commodity”  shall  also 
mean  a  commodity  having  identifying 
characteristics  as  de.scribed  in  any 
announcement  issued  pursuant  to  §  20.5 
such  as  class{es)  of  w'heat  and  rice,  or 
staple  length(s)  of  cotton.  Mixed  w'heat 
shall  be  considered  to  bo  tin; 

[)redominant  wheat  class  of  the  blend. 
This  definition  excludes  commodities  to 
be  used  for  seed  which  have  been 
treated  in  such  a  manner  that  their  use 
is  limited  to  .seed  for  planting  purposes 
or  on  which  a  certificate  has  been  issued 
by  a  recognized  seed  testing  laboratory 
setting  forth  variety,  germination  and 
purity. 

***** 

■  3.  Appendix  1  to  part  20  is  revi.sed  to 
read  as  follows: 

Appendix  1  to  Part  20 — Commodities 
Subject  to  Reporting,  Units  of  Measure 
To  Be  Used  in  Reporting,  and  Beginning 
and  Ending  Dates  of  Marketing  Years 


Commodity  to  be  reported  i 

i 

Unit  of  measure  ' 
to  be  used  in 
reporting 

Beginning  of  j 
marketing  year  j 

_ .4 

End  of 
marketing 

Wheat — Hard  red  winter  .  ! 

Metric  Tons . 

June  1  .  ! 

May  31 . 

Wheat — Soft  red  winter  .  ! 

Metric  Tons  . 

June  1  .  1 

May  31. 

Wheat — Hard  red  Spring  .  i 

Metric  Tons . 

June  1  . 

May  31 . 

Wheat — White  (incl.  Hard  and  soft  white)  .  j 

Metric  Tons .  ! 

June  1  . 

May  31. 

Wheat — Durum  .  j 

Metric  Tons . 

June  1  . 

May  31 . 

Wheat — Products — All  wheat  flours  (including  clears)  bulgur,  semolina,  farina,  and  i 

Metric  Tons . 

June  1  . 

May  31 

rolled,  cracked  and  crushed  wheat. 

Barley — Unmilled  (including  feed  and  hulMess  waxy  barley)  . 

Metric  Tons . 

June  1  . 

May  31. 

Com — Unmilled  (including  waxy,  cracked — if  50%  whole  kernels) . 

Metric  Tons . 

Sept.  1  . 

Aug.  31. 

Rye — Unmilled  . . . 

Metric  Tons  . 

June  1  . 

May  31. 

Oats — Unmilled . 

Metric  Tons . 

June  1  . 

May  31 . 

Grain  Sorghum — Unmilled  . . 

Metric  Tons . 

Sept.  1  . 

Aug.  31. 

Soybeans  . 

Metric  Tons  . 

Sept.  1  . 

Aug.  31. 

Soybean  Cake  and  Meal  . . 

Metric  Tons . 

Oct.  1  . 

Sept.  30. 

Soybean  Oil — including:  crude  (including  degummed),  once  refined,  soybean  salad  oil 

Metric  Tons  . 

Oct.  1  . 

Sept.  30. 

(including  refined  and  further  processed  by  bleaching,  deodorizing  or  winterizing), 
hydro-genated,  packaged  oil. 

Flaxseed  . 

Metric  Tons  . 

June  1  . 

May  31. 

Linseed  Oil— including  raw,  boiled  . 

Metric  Tons . 

June  1  . 

May  31 . 

Cottonseed . 

Metric  Tons . 

Aug.  1  . 

July  31 . 
Sept.  30. 
Sept.  30. 

Cottonseed  Cake  and  Meal . 

Metric  Tons  . 

Oct.  1  . 

Cottonseed  Oil — including  crude,  once  refined,  cottonseed  salad  oil  (refined  and  further 

Metric  Tons . 

Oct.  1  . 

processed  by  bleaching,  deodorizing  or  winterizing),  hydrogenated. 

Sunflowerseed  Oil  crude,  once  refined,  sunfkiwerseed  salad  oil  (refined  and  further 

Metric  Tons . 

Oct.  1  . 

Sept.  30. 

processed  by  bleaching,  deodorizing  or  winterizing),  hydrogenated. 

Cotton — American  Pima — Raw,  extra  long  staple . . . 

Running  Bales  .. 

Aug.  1  . 

July  31. 
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.  - . 

-  -  -  -- 

Commodity  to  be  reported 

Unit  of  measure  • 
to  be  used  in 
reporting 

Beginning  of 
marketing  year  | 

End  of 

marketing  year 

Cotton — Upland — Raw,  staple  length  11/16  inches  and  over . 

Running  Bales 

Aug.  1  . 

July  31 . 

Cotton — Upland — Raw,  staple  length  1  inch  up  to  1  1/16  inches . 

Running  Bales  .. 

Aug.  1  .  1 

July  31. 

Cotlon^ — Upland — Raw,  staple  length  under  1  inch . 

Running  Bales  . 

Aug.  1  . 

July  31. 

Rice — Long  grain,  rough  (including  parboiled)  . 

Metric  Tons . 

Aug.  1  . .  ^ 

July  31. 

Rice — Medium,  short  and  other  classes,  rough  (including  parboiled)  . 

Metric  Tons . 

Aug.  1  .  j 

July  31. 

Rice — Long  grain,  brown  (including  parboiled)  . 

Metric  Tons . 

Aug.  1  . - 

July  31 . 

Rice — Medium,  short  and  other  classes,  brown  (including  parboiled)  . 

Metric  Tons . 

Aug.  1  . .  1 

July  31 . 

Rice — Long  grain,  milled  (including  parboiled) . 

Metric  Tons . 

Aug.  1  . 

July  31 . 

Rice — Medium,  short  and  other  classes,  milled  (including  parboiled,  brewer’s  rice)  . 

Metric  Tons . 

Aug.  1  . 

July  31. 

Cattle  Hides  and  Skins — Whole  cattle  hides,  (excluding  wet  blues)  . 

Pieces . 

Jan. 1  . 

Dec.  31 

Cattle  Hides  and  Skins — Whole  calf  skins  (excluding  wet  blues) . 

Pieces . 

Jan.  1  . 

Dec.  31 . 

Cattle  Hides  and  Skins — Whole  kip  skins,  (excluding  wet  blues) . 

Cattle  Hides  and  Skins — Cattle,  calf,  and  kip  cut  into  croupons,  crops,  dossets,  sides. 

Pieces . 

Number . 

Jan.  1  . 

Jan.  1  . 

Dec.  31. 

Dec.  31 

butts  and  butt  bend  (hide  equivalent)  (excluding  wet  blues). 

Cattle  Hides  and  Skins — Cattle,  calf  and  kip,  in  cuts  not  otherwise  specified;  pickled/ 

Pounds  . 

Jan. 1  . 

Dec.  31 

limed  (excluding  wet  blues). 

Cattle,  calf  and  kip.  Wet  blues — unsplit  (whole  or  sided)  hide  equivalent . . . 

Number . 

Jan.  1  . 

Dec.  31. 

Cattle,  calf  and  kip.  Wet  blues — grain  splits  (whole  or  sided)  hide  equivalent . 

Number . 

Jan.  1  . 

Dec.  31. 

Cattle,  calf  and  kip.  Wet  blues — splits,  (excluding  grain  splits)  . 

Pounds  . 

Jan. 1  . 

Dec.  31 . 

Beef — fresh,  chilled  or  frozen  muscle  cuts/whether  or  not  boxed  . 

Metric  Tons . 

Jan.  1  . 

Dec  31. 

Pork — fresh,  chilled  or  frozen  muscle  cuts/whether  or  not  boxed  . 

Metric  Tons  . 

Jan.  1  . 

Dec.  31 . 

Datfui:  (•'«briiarv  26,  201.'C 
Bryce  Quick, 

Actinfi  Administrntor,  t'oreif’n  Af>riciiltiin]l 
Servica. 

Il'R  Ooc.  20i:{-(){i0Hr)  l-iltsd  ,a-18-13;  8:45  !iin| 

BILLING  CODE  3410-10-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  21 

[Docket  No.  FAA-2001-8994;  Arndt.  No.  21- 
96] 

RIN  2120-AK19 

Type  Certification  Procedures  for 
Changed  Products 

AGENCY:  I’oderal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  disposition  of 
comments. 

summary:  On  December  4.  2012,  the 
FAA  published  a  final  rule;  request  for 
comments  (77  FR  71001)  to  make  the 
existing  regulation  consistent  with  the 
F.AA’s  intent  and  with  the  certification 
practice  both  before  and  after  the 
adoption  of  the  existing  rule.  The  2012 
final  rule  clarifies  what  an  applicant 
must  show  regarding  a  “changed 
product”  to  comply  with  applicable 
standards  and  became  effective  on 
February  4,  2013.  We  sought  public 
comment  on  that  final  rule  even  though 
it  is  only  clarifying  in  nature.  This 
action  responds  to  the  public  comments 
the  FAA  received. 

ADDRESSES:  You  may  review  the  public 
docket  for  this  rulemaking  (Docket  No. 


FAA-2001-H994)  at  the  Docket 
Management  Facility  in  Koom^Wl2-140 
of  the  We.st  Building  Ground  Floor  at 
1200  New  Jersey  Avenue  SE., 
Washington,  DG  20500-0001  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  review  the  public  docket  on 
the  Internet  at  Ijttp:// 

WWW  .reguUitions.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

technical  que.stions  concerning  this 
action,  contact  Victor  Powell, 
(certification  Procedures  Office  (AIR- 
110),  .Aircraft  ('ertification  Service, 
Federal  Aviation  Administration,  950 
L’Fnfant  Plaza  SW.,  Washington, *DG. 
20024;  telephone  (202)  38.5-0320;  email 
vi(:tor.powell@fau.gov,  or  Randall 
Petersen,  Gortification  Procedures  Office 
(AIR-110),  Aircraft  Gertification 
Service.  Federal  Aviation 
Administration,  950  l.’Fnfant  Plaza  SW.. 
Washington,  D('  20024;  telephone  (202) 
385-0325,  email 
roiuiall. pet  ersen@loa.gov. 

For  legal  questions  concerning  this 
action,  contact  Douglas  Anderson, 
Northwest  Mountain  Region — Deputv 
Regional  (Yjun.sel  (ANM-7),  Office  of 
the  Ghief  C’ounsel,  F’ederal  Aviation 
Administration  Northwest  Mountain 
Regional  Office,  1001  Lind  Ave.  SW., 
Renton,  WA  98057;  telephone  (425) 
227-2100;  facsimile  (425)  227-1007; 
email  ciouglas.anderson@foa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  lime  7,  2000,  the  F’AA  published 
a  final  rule  entitled,  "Type  (certification 
Procedures  for  (3ianged  Products”  (05, 
FR  30244).  In  that  final  rule,  the  FAA 


revised  the  procedural  requirements  for 
the  certification  of  changes  to  type- 
certificated  products.  The  revision 
required  the  applicant  to  apply  the 
latest  airworthiness  standards  in  effect, 
to  the  extent  practical,  for  the 
certification  of  significant  design 
changes  of  aircraft,  aircraft  engines,  and 
propellers.  Before  this  final  rule,  many 
changes  to  aeronautical  products  were 
not  required  to  show  compliance  with 
the  latest  airworthiness  standards.  This 
final  rule  was  needed  hecau.se 
incremental  design  ap[)roval  changes 
accumulated  into  significant  differences 
from  the  original  product.  Al.so,  the  final 
rule  was  intended  to  expand  under  what 
conditions  the  latest  airworthiness 
amendments  needed  to  he  applied  to 
changes  to  aeronautical  products. 

To  clarify  what  the  2000  final  ride 
intended,  the  FAA  published  a  final 
rule;  request  for  comments  also  entitled, 
“Type  Gertification  Procedures  for 
(’.hanged  Products”  (December  4.  2012, 
77  FR  71691).  The  2000  final  rule 
requires  an  applicant  to  show  that  the 
“changed  product”  complies  with 
applicable  .standards.  The  purpose  of 

21.101  is  to  require  an  applicant  to 
evaluate  the  proposed  design  change 
and  its  effect  on  the  product  rather  than 
the  re-evaluation  (certification)  of  the 
entire  changed  product.  Therefore, 
§21.101  was  amended  in  the  2012  final 
nde  to  replace  “changed  product”  with 
“change  and  areas  affected  hy  the 
change”  to  accurately  limit  the  scope  of 
compliance  responsibility  for  the 
applicant.  That  change  was  also  made  in 
§  2T97,fQr  the  same  reason.  ThP;.. 

‘  intendeid  eff^Lt  of  the- 2012  finalTule  is 
to  make  tlie  applicable  requirements 
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consistent  with  the  FAA’s  intent  and 
with  the  certification  pra(iice  both 
before  and  after  the  adoption  of  the  2000 
final  rule. 

Discussion  of  Comments 

Two  comments  were  received  in  the 
docket  during  the  comment  period  for 
this  final  ride.  The  Boeing  Company 
expressed  con{;ern  with  a  possible 
increase  in  admini.strative  burden  of 
establishing  the  certification  basis  for 
changes  it  believes  are  significant  at  the 
product  level.  Transport  Canada  (TCCA) 
commented  that  it  believes  the  final  rule 
changes  the  significance  of  the 
assessment  of  the  design  change  level 
relative  to  the  entire  product. 

Boeing  provided  recommendations  for 
changes  to  the  preamble  to  the  final  rule 
regarding  §  21.101  and  to  the  final  rule 
in  general  that  it  believes  will 
reestablish  and  clarify  the  original 
intent  of  the  regulation  and  concerns 
regarding  the  associated  admini.strative 
burden  to  applicants.  The  FAA  has 
considered  Booing’s  concerns  and  has 
determined  that  Boeing’s 
recommendations  need  to  be  further 
evaluated  before  adoption.  The  FAA 
believes  the  original  intent  of  the  2012 
final  rule  as  published  is  acceptable  for 
clarifying  an  applicant's  responsibility  • 
for  showing  compliance  for  the  change 
and  the  areas  affected  by  the  change. 

TCX'A  suggested  that  the  final  rule 
now  has  the  unintended  consequence  of 
allowing  a  design  change  to  he 
evaluated  at  an  area,  sy.stem, 
component,  equipment,  or  appliance 
le\  (tl  only,  rather  than  at  the  product 
level.  Tf'.CIA  further  suggested  that  the 
filial  rule  may  lead  to  an  interpretation 
that  multiple  design  changes  i:ould  now 
be  evaluated  individually  for  their 
significance,  in.stead  of  their  total  effect 
on  the  product.  TCCIA  believes  the  final 
rule  will  put  into  question  the 
interpretation  of  what  a  significant 
change  is  and  recommends  that  the  FAA 
reconsider  the  rendering  of  the  final 
rule.  TCCA  noted  that  implementation 
of  the  final  rule  may  disrupt  the 
harmonized  implementation  of 
pertinent  regulations  and  guidance 
material. 

The  FAA  agrees  that  the  evaluation  of 
a  proposed  design  change  needs  to  be  at 
the  product  level  and  considered  the 
effect  of  the  final  rule  as  it  apjilied  to 
product  level  and  the  evaluation  of 
changes.  However,  it  appears  TCCA  may 
have  misunderstood  the  purpose  and 
efffict  of  the  amendment  and,  as  a  result, 
conllated  two  separate  issues.  The  first 
issue  is  the  scope  of  the  requirement  of 
<5  21.101  to  show  compliance.  Prior  to 
the  amendment,  <5  21.101(a)  required 
that  the  “changed  product”  must  be 


shown  to  meet  applicable  requirements 
in  effect  on  the  date  of  application. 
“Product”  is  defined  in  §21.1  to  mean 
“aircraft,  aircraft  engine,  or  propeller.” 
Taken  literally,  the  scope  of  the 
requirement  to  show  compliance  was 
the  entire  product,  including  the 
applicant’s  proposed  change.  In 
practice,  applicants  do  not  show  that 
the  entire  product  complies  with 
applicable  requirements;  their 
compliance  showings,  and  the  I’AA’s 
findings,  relate  only  to  the  proposed 
change  and  the  areas  affected  by  the 
change.  The  purpose  of  this  amendment 
is  simply  to  conform  the  wording  of  the 
rule  to  this  long-standing  practice. 

The  second  issue  is  what 
requirements  are  applicable.  Prior  to 
this  amendment,  §  21.101(b)  and  (c) 
allowed  the  compliance  showing  to  be 
made  to  earlier  versions  of  the  latest 
requirements  if  certain  conditions  are 
met.  How'ever,  taken  literally,  these 
exceptions  still  required  that  the 
applic:ant  show  that  the  entire  product 
complies  at  least  with  earlier  versions  of 
those  reipiirements.  Limiting  the  .scope 
of  this  requirement  eliminates  the  literal 
requirement  to  show'  compliance  for 
areas  not  affected  by  the  change.' 

However,  nothing  in  this  amendment 
changes  the  exceptions  in  §  21.101(b) 
and  (c)  or  the  policies  that  have  been 
developed  for  applying  them.  For 
example,  the  harmonized  policy  for 
determining  w'hether  a  change  is 
“significant ■'  is  that  this  evaluation  is 
done  at  the  “prodml  lev»>l.”  Under  this 
amendment,  this  jiolicy  is  unchanged. 
.Similarly,  precisely  identifying  the 
scope  of  an  applicant’s  obligation  to 
show  comjiliance  does  not  affect  the 
existing  requirement  of  §  21.101(b)(1) 
that  significance  be  evaluated  in  context 
with  all  previous  relevant  design 
changes.  We  continue  to  agree  with 
'TCCA’s  view  that  “the  contribution  to 
safety  and  practicality  principles  of  14 


'  I'A'en  wilhiii  '.■irt^as  atfef  ti!<l  tiy  Uio  chang<!.  ’ 
tlier(>  may  lx*  an  "arna.  system,  component, 
equipment,  or  appliani.e"  that  is  not  affected. 
Section  21. 101(li)(2)  allows  applicants  to  show  tliat 
these  mciel  the  requirements  of  earlier  amendments. 
I'or  (ixample,  in  the  ineamhie  to  the  final  rule,  we 
cited  the  following  example  of  “areas  affected  hy 
the  change  ’:  “changing  an  airframe  s  structure, 
such  as  adding  a  c.argu  door  in  one  location,  may 
affec  t  the  frame  or  floor  loading  in  another  area.” 
But  even  within  those  broad  areas,  an  applicant 
may  be  able  to  show  that  certain  portions  of  the  area 
are  not  alfef:ted  (e  g.,  wiring  in  the  area  may  not  lx- 
affec  ted).  As  another  example,  if  a  passenger  seat 
fitting  is  changccd.  the  structure  of  the  .seal  is 
affef:led.  and  thus  *((5  Z.'i.Sfi]  and  25.5f>2  would  need 
to  be  addre.ssed  (and  probably  some  other  structural 
requirenients),  How'ever,  the  .seat  fabric  is  not 
affcx:lt;d.  so  25.85;i  would  not  necuf  to  be 
addressed  This  W'onld  allow  the  applicant  to  show 
that  thccse  sub-areas  nxcet  earlier  versions  of  the 
applicable  ainccndinents, 


CFR  21.101  are  intended  to  target  a 
measurable  benefit  at  a  product  level.” 

The  FAA  finds  that  the  original  intent 
of  the  existing  changed  product  final 
rule  to  apply  to  the  evaluation  of  the 
change’s  particular  effect  on  the  total 
product  level  is  maintained  with  this 
final  rule.  This  rule  is  con.si,stent  with 
the  preamble’s  goals  and  published 
guidance  and  is  implemented  as 
published  on  December  4,  2012. 

Conclusion 

After  analyzing  the  comments 
submitted  in  response  to  this  final  rule, 
the  FAA  has  determined  that  further 
revisions  to  it  are  unnece.s.sary  at  this 
time.  'This  determination  is  based  on  our 
fimling  that  this  final  rule  is  necessary 
because  it  addres.se.s  the  concern  that 
the  wording  of  the  requirement  in  the 
2000  rule  for  a  compliance  showing  was 
ton  broad  for  an  apftlicant  for  a  major 
design  change.  Again,  this  rulemaking 
only  clarifies  the  original  intent  of  the 
2000  final  rule  and  makes  the  applicable 
requirements  reflect  the  reality  ol 
existing  practice.  This  rulemaking  is  not 
a  departure  from  or  addition  to  w’hat  is 
already  being  done  by  an  applicant  for 
a  compliance  show'ing  to  the  FAA  in 
this  regard. 

IssiioO  ill  VVashiiigtoii,  130.  on  March  4. 
2013. 

Frank  P.  Paskiewicz, 

Dapuly  Director,  Aircra  ft  ('.ertificatiou 
Ser\'ico. 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  100 

[Docket  Number  USCG-2012-1079] 

RIN  1625-AA08 

Special  Local  Regulation;  2013 
International  Rolex  Regatta;  St. 
Thomas  Harbor;  St.  Thomas,  U.S. 
Virgin  Islands 

agency:  Coast  Guard,  DHS. 

ACTION;  'Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  special  local  regulations  on 
the  waters  of  St.  'Thomas  Harbor  in  St. 
'Thomas,  U.  S.  Virgin  Islands  during  the 
2013  International  Rolex  Regatta,  a 
series  of  sail  boat  races.  The  event  is 
.scheduled  to  take  place  on  Friday, 
March  22,  2013  through  Sunday,  March 
24,  2013.  Approximately  6.5  sail  boats 
w'ill  be  piarticipating  in  the  races.  It  is 
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anticipated  that  approximately  20 
spectator  vessels  will  be  present  during 
the  races.  These  special  local 
regulations  are  necessary  to  ensure  the 
safety  of  race  particij)ants,  participant 
Vessels,  spectators,  and  the  general 
public  on  the  navigable  waters  of  the 
United  States  during  the  event.  The 
special  local  regulation  establishes  a 
race  area,  where  all  persons  and  vessels, 
except  those  persons  and  vessels 
participating  in  the  sail  boat  races,  are 
prohibited  from  entering,  transiting 
through,  anchoring  in,  or  remaining 
within  unless  authorized  by  the  Captain 
of  the  Port  San  luan  or  a  designated 
representative. 

DATES:  This  rule  will  be  effective  from 
11  a.m.  Friday,  March  22,  2013  through 
2  p.m.  Sunday,  March  24,  2013. 
ADDRESSES:  Documents  mentioned  in 
this  preamble  are  part  of  docket  USCCJ— 
2012-1098.  To  view  documents 
mentioned  in  this  preamble  as  being 
available  in  the  docket,  go  to  http:// 
www.ref’ulations.gov,  type  the  docket 
number  in  the  “SEARCH”  box  and  click 
“SEARCH.”  Click  on  Open  Docket 
Folder  on  the  line  associated  with  this 
rulemaking.  You  may  also  visit  the 
Docket  Management  Facility  in  Room 
W12-140  on  the  ground  floor  of  the 
Department  of  Transportation  West 
Building,  1200  New  jersey  Avenue  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  que.stions  on  this  rule,  call  or 
email  Chief  Warrant  Officer  Anthony 
Cassisa,  Sector  San  Juan  Prevention 
Department,  Coast  Guard;  telephone 
(787)  289-2073,  email 
Anthony.J.Cassisa@uscg.mil.  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Barbara 
Hairston,  Program  Manager,  Docket 
Operations,  telephone  (202)  360-9826. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

DHS  Department  of  Homeland  .Security 

FR  Federal  Register 

NPKM  Notice  of  Propo.sed  Rulemaking 

A.  Regulatory  History  and  Information 

The  Coast  Guard  published  a  notice  of 
propo.sed  rulemaking  (NPRM)  on 
F’ebruary  4,  2013,  in  the  Federal 
Register  (78  FR  7663).  The  Coast  Guard 
received  no  public  comments  in  the 
docket  and  no  requests  for  public 
meetings. 

Under  5  U..S.C.  553(d)(3).  the  Coa.st 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 


Register.  The  Coast  Guard  did  not 
receive  information  from  the  event 
sponsor  early  enough  to  both  publish  a 
NPRM  and  allow'  30  days  after 
publication  before  making  this  rule 
effective.  The  Coast  Guard  chose  to 
notify  the  public  and  seek  comment  on 
this  rule  by  publishing  a  NPRM.  This 
final  rule  is  nece.ssary  to  protect  the 
public  and  race  participants  during  the 
regatta,  and  therefore,  must  be  effective 
by  the  start  of  the  event  on  March  22, 
2013. 

B.  Basis  and  Purpose 

The  legal  basis-for  the  rule  is  the 
Coast  Guard’s  authority  to  establish 
special  local  regulations  under  33  U.S.C. 
1233.  The  purpose  of  the  rule  is  to 
ensure  safety  of  lifq  on  navigable  waters 
oflhe  United  States  during  the  2013 
International  Rolex  Regatta. 

C:.  Discussion  of  Comments,  Changes 
and  the  Final  Rule 

The  Coast  Guard  received  no 
comments  in  the  docket  for  this 
rulemaking.  We  made  no  changes  to  the 
regulation  as  originally  propo,sed. 

On  March  22,  2013,  tnrough  March 
24.  2013,  the  St.  Thomas  Yacht  Club  is 
sponsoring  the  2013  Rolex  Regatta,  a 
series  of  sail  boat  races.  The  races  will 
be  held  on  the  waters  of  St.  Thomas 
Harbor.  St.  Thomas,  U.  S.  Virgin  Islands. 
Approximately  65  sail  boats  will  be 
participating  in  the  races.  It  is 
anticipated  that  approximately  20 
spectator  vessels  will  be  present  during 
the  races. 

These  special  local  regulations 
encompass  certain  waters  surrounding 
on  St.  Thomas  Harbor,  St.  Thomas,  LI. 

S.  Virgin  Islands.  The  special  local 
regidations  will  be  enforced  from  11 
a.m.  until  2  p.m.  every  day  from  March 
22.  2013  through  March  24,  2013.  The 
special  local  regulations  consist  of  a 
race  area.  Within  this  area,  all  persons 
and  vessels,  except  those  persons  and 
vessels  participating  in  ihe  sail  boat 
races,  are  prohibited  from  entering, 
transiting  through,  anchoring  in,  or 
remaining  within  unless  authorized  by 
the  Captain  of  the  Port  San  Juan  or  a 
designated  renresentative. 

Persons  and  vessels  may  request 
authorization  to  enter,  transit  through, 
anchor  in,  or  remain  within  the  race 
area  by  contacting  the  Captain  of  the 
Port  San  Juan  by  telephone  at  (787)  289- 
2041,  or  a  designated  representative  via 
V^HF  radio  on  channel  16.  If 
authorization  to  enter,  transit  through, 
anchor  in,  or  remain  within  the  race 
area  is  granted  by  the  Captain  of  the  Port 
San  Juan  or  a  designated  representative, 
all  persons  and  vessels  receiving  such 
authorization  must  comply  w'ith  the 


instructions  of  the  (^ptain  of  the  Port 
San  Juan  or  a  designated  representative. 

The  Coast  Guard  will  provide  notice 
of  the  special  local  regulations  by  Local 
Notice  to  Mariners,  Broadcast  Notice  to 
Mariners,  and  on-scene  designated 
representatives. 

I).  Regulatory  Analyses 

We  developed  this  ride  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  our  analyses 
based  on  these  statutes  and  executive 
orders. 

7.  Regulatory  Planning  and  Review 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  as  supplemented 
by  Executive  Order  13563,  Improving 
Regulation  and  Regulatory  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  Executive  Order  12866 
or  under  section  1  of  Executive  Order 
13563.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  those 
Orders. 

The  economic  impact  of  this  rule  is 
not  significant  for  the  following  reasons: 
(1)  The  special  local  regulation  will  be 
enforced  for  only  three  hours  a  day  for 
three  days,  for  a  total  of  nine  hours;  (2) 
although  persons  and  vessels  will  not  be 
able  to  enter,  transit  through,  anchor  in, 
or  remain  within  the  race  area  without 
authorization  from  the  Gaptain  of  the 
Port  San  Juan  or  a  designated 
representative,  they  may  operate  in  the 
surrounding  area  during  the 
enforcement  period;  (3)  persons  and 
vessels  may  still  enter,  transit  through, 
anchor  in,  or  remain  w'ithin  the  race 
area  during  the  enforcement  period  if 
authorized  by  the  Captain  of  the  Port 
San  Juan  or  a  designated  representative; 
and  (4)  the  Coast  Guard  w'ill  provide 
advance  notification  of  the  special  local 
regulations  to  the  local  maritime 
community  by  Local  Notice  to  Mariners 
and  Broadcast  Notice  to  Mariners. 

2.  Impact  on  Small  Entities 
The  Regulatory  Flexibility  Act  of  1980 
(RFA),  5  IJ.S.G.  601-612,  as  amended, 
requires  federal  agencies  to  consider  the 
potential  impact  of  regulations  on  small 
entities  during  rulemaking.  The  term 
“small  entities”  comprises  small 
businesses,  not-for-profit  organi7.ations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 
The  Coast  Guard  received  zero 
comments  from  the  Small  Business 
Administration  on  this  rule.  The  Coast 
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Guard  certifies  under  5  U.S.C.  ()0.5(b) 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  may  affect  the  follovv’ing 
entities,  some  of  which  may  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  enter,  transit 
through,  anchor  in,  or  remain  within 
that  portion  of  St.  'Fhomas  Harbor 
encompassed  within  the  special  local 
regulations  from  11:00  a.m.  until  2:00 
p.m.  on  March  22.  2013,  through  March 
24.  2013.  For  the  reasons  discussed  in 
the  Regulatory  Planning  and  Review 
.section  above,  this  rule  will  not  have  a 
significant  economic  impact  on  a 
sub.stantial  number  of  small  entities. 

,7.  Assistanco  for  Small  HtUities 

Under  .section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  199H  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  rule.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
juri.sdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  phjase  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  (Imbudsman 
and  the  Regional  .Small  Business 
Regulatory  Fairness  Boards.  'I’he 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency’s 
responsivene.ss  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  r,oa.st  Guard,  call  1- 
888-REG-FAIR  ( 1-888-734-3247).  The 
(ioa.st  Guard  will  not  retaliate  against 
small  entities  that  question  or  complain 
about  this  rule  or  any  policy  or  action 
of  the  (]oast  Guard. 

4.  Collection  of  Information 

This  rule  will  not  call  for  a  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

5.  Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  We  have 
analyzed  this  rule  under  that  Order  and 
determined  that  this  rule  does  hot  have 
implications  for  federalism. 


6.  Protest  Activities 

The  Coast  Guard  respects  the  First 
Amendment  rights  of  protesters. 
Prote.sters  are  asked  to  contact  the 
j)erson  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  to 
coordinate  prote.st  activities  so  that  your 
message  can  be  received  without 
jeopardizing  the  safety  or  sec:urity  of 
pemple,  places  or  vessels. 

7.  Unfunded  Mandates  Feform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agenc:ies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of  • 
$l()l),()00,t)00  (adjusted  for  inflation)  or 
more  in  any  one  year.  3’hough  this  rule 
will  not  result  in  such  an  expenditure, 
we  do  discu.ss  the  effects  of  this  rule 
elsewhere  in  this  preamble. 

H.  Takinf’  of  Private  Property 

This  rule  will  not  cause  a  taking  of 
private  property  or  f)tberwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

.9.  Civil  Justice  Reform 

This  rul^  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

10.  Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Ri.sks.  'I'his  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

1 1.  Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  'I'ribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

12.  Energy  Effects 

This  action  is  not  a  “significant 
energy  action*’  under  Executive  Order 
13211,  Actions  Concerning  Regulations 


That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use. 

13.  Technical  Standards 

This  rule  does  not  use  technical 
standards,  rhereidre,  we  did  not 
consider  the  use  of  voluntary  consensus 
standards. 

14.  Environment 

We  have  analyzed  this  rule  under 
Department  of  Homeland  Security 
Management  Directive  023-01  and 
Commandant  Instruction  M16475.1D, 
which  guide  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  43'21-4370n,  and 
have  determined  that  this  action  is  one 
of  a  category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  This  rule  involves  special 
local  regulations  issued  in  conjunction 
with  a  regatta  or  marine  parade.  This 
rule  is  categorically  excluded  from 
further  review  under  paragraph  34(h)  of 
Figure  2-1  of  the  Commandant 
Instruction.  An  environmental  analysis 
checklist  .supporting  this  determination 
and  a  C'ategorical  Exclusion 
Determination  are  available  in  the 
docket  where  indicated  under 
ADDRESSES.  We  seek  any  comments  or 
information  that  may  lead  to  the 
discovery  of  a  significant  environmental 
impact  from  this  rule. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  .safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  rea.snns  dist:u.s.sed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 

PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

■  1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U  .S.C.  1233. 

■  2.  Add  a  temporary  §  100.351’07-1079 
to  read  as  follows: 

§  1 00.35T07-1 079  Special  Local 
Regulations;  2013  International  Rolex 
Regatta,  St.  Thomas  Harbor;  St.  Thomas, 
U.S.  Virgin  Islands. 

(a)  Race  area.  All  waters  of  Rada 
Fajardo  encompa.ssed  within  the 
following  points:  starting  at  Point  1  in 
position  18°19.927  N,  64°55.973  W; 
thence  east  to  Point  2  in  position 
18°19.970  N,  64°55.769  W;  thence 
.southea.st  to  Point  3  in  position 
18“19.5G7  N,  64‘’55.594  W;  thence  south 
to  point  4  iq  position  18*19.133 
64°55.474  W;  thence  west  to  point  5  in 
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position  18°19.133  N,  f)4°55.628  W; 
thence  north  to  point  6  in  position 
18"’19.568  N,  64°55.752  W;  thence 
northwest  back  to  origin.  All 
coordinates  are  North  American  Datum 
1983. 

(b)  Definition.  The  term  “designated 
representative”  means  Coast  Guard 
Patrol  (iommanders,  including  Coast 
Guard  coxswains,  petty  officers,  and 
other  officers  operating  Coast  (>uard 
vessels,  and  Federal,  state,  and  local 
officers  deisignated  by  or  assisting  the 
Captain  of  the  Port  San  Juan  in  the 
enforcement  of  the  regulated  areas. 

(c)  licgulations.  ( 1 )  All  persons  and 
vessels  are  prohibited  from  entering, 
transiting  through,  anchoring  in,  or 
remaining  within  the  race  area,  unless 
participating  in  the  race. 

(2)  Persons  and  ves.sels  may  request 
authorization  to  enter,  transit  through, 
anchor  in,  or  remain  within  the  race 
area  by  contacting  the  Captain  of  the 
Port  San  Juan  by  telephone  at  (787)  289- 
2041,  or  a  designated  representative  via 
VHF  radio  on  channel  IB.  If 
authorization  is  granted  by  the  Captain 
of  the  Port  San  Juan  or  a  designated 
representative,  all  persons  and  vessels 
receiving  such  authorization  must 
comply  with  the  instructions  of  the 
Captain  of  the  Port  San  Juan  or  a 
designated  representative. 

(3)  The  Coast  Guard  will  provide 
notice  of  the  race  area  by  Local  Notice 
to  Mariners,  Broadcast  Notice  to 
Mariners,  and  on-scene  designated 
representatives. 

(d)  Enforcement  Dates.  This  rule  will 
J)e  enforced  daily  from  11  a.m.  until  2 
p.m.  on  Friday,  March  22,  2013  through 
Sunday,  March  24,  2013. 

Dated;  March  4,  2013. 

D.W.  Pearson, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port  San  Juan. 

IFR  Doc.  2013-0625.1  Filed  3-18-13;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(EPA-R04-OAR-201 2-0448;  FRL-9791-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  Georgia; 
Control  Techniques  Guidelines  and 
Reasonably  Available  Control 
Technology 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Correcting  amendments. 

summary:  On  September  28,  2012,  EPA 
published  a  final  rule  in  the  Federal 


Regi-ster  approving  Georgia  State 
Implementation  Plan  (SIP)  revisions, 
submitted  through  the  Georgia 
Environmental  Protection  Division  (GA 
EPD),  related  to  reasonably  available 
control  technology  (RAC'I') 
requirements.  This  correcting 
amendment  corrects  errors  in  the  non- 
regulatory  Coile  of  Federal  Regulations 
(CFR)  language  portion  of  the  .September 
28,  2012,  final  approval.  Specifically, 
this  correction  pertains  to  negative 
declarations  made  by  GA  EPD  in  its 
October  21,  2009,  SIP  submittal  for 
certain  .source  categories  for  which  EPA 
has  issiusd  control  technique  guidelines 
(CTG).  EPA’s  .September  28,  2012,  final 
rulemaking  addressing  Georgia’s  RACT 
revisions,  approved  the  negative 
declarations;  however,  they  were 
inadvertently  omitted  from  the  actual 
CFR  non-regulatory  language  at  the  end 
of  the  final  action. 

DATES:  Effective  on  March  19.  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Spann,  Regulatory  Development 
Section,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division,  II. S.  Environmental  Protection 
Agency,  Region  4,  61  Forsyth  Street 
SW.,  Atlanta,  Georgia  3030.3-8960.  Jane 
Spann  may  be  reached  by  phone  at  (404) 
562-9029  or  by  electronic  mail  address 
spann.jane@epa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
action  corrects  an  inadvertent  omission 
in  EPA’s  September  28.  2012,  final 
action  approving  Georgia’s  RACT 
submittals.  On  October  21.  2009, 

Georgia  .submitted  a  SIP  revision 
containing,  among  other  things,  the 
Atlanta  Area  RACT  SIP.  In  this  RACT 
submittal  Georgia  lists  CTG  source 
categories  for  which  Georgia  has  rules  or 
has  made  negative  declarations. '  On 
July  31.  2012  (77  FR  45307),  EPA 
proposed  approval  of  Georgia’s  October 
21,  2009,  .SIP  revision,  including  the 
negative  declarations  included  therein. 
In  EPA’s  .September  28,  2012,  final 
action  (77  FR  59554),  EPA  approved 
Georgia’s  October  21,  2009,  submission, 
including  the  list  of  Georgia  rules  and 
negative  declarations.  Towards  the  end 
of  the  .September  28,  2012,  final  action, 
EPA  inadvertently  omitted  the  list  of 
negative  declarations  in  the  CFR  non- 
regulatory  language.  Today’s  correcting 
amendment  will  correct  the  CFR  non- 
regulatory  language  to  include  the 
following  information.  Georgia  made 
negative  declarations  in  its  October  21, 


'  If  no  major  sources  of  volatile  organic 
compounds  (VfX;)  or  nitrous  oxides  emission.s 
(each  pollutant  should  lie  considered  separately)  in 
a  particular  source  category  exist  in  an  applir.able 
nonatlainment  area,  a  state  may  submit  a  negative 
declaration  for  that  category. 


2009,  SIP  submittal  related  to  the 
following  CTG  source  categories: 

1.  Control  of  Volatile  Organic 
Compound  (VOC)  Emissions  from 
Reactor  Processes  and  Distillation 
Operations  in  .Synthetic  Organic 
Chemical  Manufacturing  Industry 
(.SOCMI)  EPA-450/4-91-031,  August 
1993. 

2.  Control  of  VOC  Emission.s  from 
Equipment  Leaks  from  Natural  Gas/ 
Gasoline  Processing  Plants  EPA— 450/3- 
83-007,  December  1983. 

3.  Control  of  VOC  Leaks  from 
.Synthetic  Organic  Chemical  Polymer 
and  Resin  Manufacturing  Equipment 
EPA-450/3-83-006.  March  1984. 

4.  Control  of  VOC  Emissions  from  Air 
Oxidation  Processes  in  SOCMI,  EPA- 
450/3-84-015,  December  1984. 

EPA  has  determined  that  today’s 
correcting  action  falls  under  the  “good 
cause”  exemption  in  .section 
553(b)(3)(B)  of  the  Administrative 
Procedure  Act  (APA)  which,  upon 
finding  “good  cause,”  authorizes 
agencies  to  dispense  with  public 
participation  where  public  notice  and 
comment  procedures  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  Public  notice  and  comment  for 
this  action  is  unnecessary  because 
today’s  action  simply  makes  a 
correction  to  a  previous  inadvertent 
omission  in  the  non-regulatory  text  of 
the  CFR.  EPA  previously  provided  for 
public  notice  and  comment  on  the 
substantive  SIP  revision  approval.  In 
addition,  EPA  does  not  believe  the 
public  would  be  interested  in 
cuiinnenting  on  the  correction  prior  to 
this  action  being  finalized,  since  this 
correction  action  does  not  change  the 
conclusion  of  EPA’s  analysis  or  action 
addressing  approval  of  the  Georgia 
RACT  rules. 

EPA  also  finds  that  there  is  good 
cause  under  APA  section  553(d)(3)  for 
this  correction  to  become  effective  on 
the  date  of  publication  of  this  action. 
Section  553(d)(3)  of  the  APA  allows  an 
effective  date  less  than  30  days  after 
publication  “as  otherwise  provided  by 
the  agency  for  good  cause  found  and 
published  with  the  rule.”  5  U.S.C. 
553(d)(3).  The  purpose  of  the  30-day 
waiting  period  prescribed  in  APA 
section  553(d)(3)  is  to  give  affected 
parties  a  reasonable  time  to  adjust  their 
behavior  and  prepare  before  the  final 
rule  takes  effect.  Today’s  rule,  however, 
does  not  create  any  new  regulatory 
requirements  such  that  affected  parties 
would  need  time  to  prepare  before  the 
rule  takes  effect.  Rather,  today’s  action 
simply  corrects  an  inadvertent  omission 
in  tbe  CFR  of  a  small  portion  of  a  SIP 
revision  that  EPA  previously 
sub.stantively  approved.  For  these 
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reasons,  EPA  finds  good  cause  under 
APA  section  553(d)(3)  for  this  correction 
to  become  effective  on  the  date  of 
publication  of  this  action. 

Statutory  and  Executive  Order  Reviews 
tJnder  Executive  Order  1286(i  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  “significant  regulatory  action”  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  t(»  Executive  Order  13211, 
“Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use”  (6fi  FR  2835.5,  May 
22,  2001).  This  action  merely  explicitly 
lists  the  CTG  source  categories  for 
which  Cieorgia  made  a  negative 
declaration,  is  consistent  with  the 
substantive  revisions  to  the  (ieorgia  SIP 
described  in  the  final  approval  of  the 
Georgia  RACT  SIP  revisions  and 
imposes  no  additional  requirements 
b(;yond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  LI.S.C.  001 
et  saq.).  Because  this  rule  merely 
corrects  an  inadvertent  omission  for  the 
non-n^ulatory  text  of  EISA’s  September 
28,  2012.  final  rule  addnis.sing  the 
approval  of  the  Georgia’s  RACH’  SIP,  and 
does  not  impos»*  any  additional 
enforceable  duty  beyond  that  recpiired 
by  state  law,  it  does  not  contain  any 
uftfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  becau.se  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 


Indian  tribes,  on  the  relationship 
between  the  federal  Government  and 
Indian  tribes,  or  on  the  di.stribution  of 
power  and  responsibilities  between  the 
federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
rule  also  does  not  have  Federalism 
implications  becau.se  it  does  not  have 
substantial  direct  effects  on  the  .states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  rule  merely 
corrects  an  inadvertent  omission  for  the 
non-regulatory  text  of  EPA's  September 
28,  2012,  final  rule  addressing  the 
approval  of  the  Georgia  RAGT  SIP,  and 
does  not  alter  the  relationship  or  the 
di.stribution  of  power  and 
responsibilities  established  in  the  GAA. 
This  rule  also  is  not  subject  to  Executive 
Order  13045  "Protection  of  Ghildren 
from  Environmental  Health  Risks  and 
Safety  Risks”  (62  FR  19885,  April  23. 
1997),  because  it  is  not  economically 
significant.  In  addition,  this  rule  does 
not  involve  technical  standards,  thus 
the  requirements  of  section  12(d)  of  the 
National  Tec;hnoIogy  Transfer  and 
Advancement  Act  of  1995  (15  U..S.G. 

272  note)  do  not  apply.  This  rule  also 
does  not  impose  an  information 
collection  burden  under  the  provisions  . 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.G.  3501  et  seq.). 

The  (Congressional  Review  Act,  5 
U.S.G.  section  801  et  seq.,  as  added  by 
the  Small  Busine.ss  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 


promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  (Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U..S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
(Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  “major  rule”  as 
defined  by  5  U.S.G.  804(2). 

List  of  Subjects  in  40  (CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  ndations. 
Nitrogen  dioxide,  (Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

IJatod:  March  7,  2013. 

A.  Stanley  Meiburg, 

.^ctiugReginiKil  Administrutor.  Region  4. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

■  1.  The  authority  citatif)n  for  part  52 
continues  to  read  as  follows: 

Authority:  42  11..S.C.  7401  et  seq. 

Subpart  L — Georgia 

■  2.  Section  52.570(e)  is  amended  by 
adding  new  entries  38  through  41  to  the 
table  in  numerical  order  to  read  as 
follows: 

§  52.570  Identification  of  plan. 


(e)*  *  * 


EPA-Approved  Georgia  Non-Regulatory  Provisions 


Name  of  nonregulatory  SIP  provision 


Applicable  geographic  or 
nonattainment  area 


State  submittal 
date/effective 
date 


EPA  approval 
date 


Explanation 


38.  Negative  Declaration  for  Control  of 
VOC  Emissions  from  Reactor  Processes 
and  Distillation  Operations  in  Synthetic 
Organic  Chemical  Manufacturing  Indus¬ 
try  (SOCMI)  EPA^50/4-91-03l.  Au¬ 
gust  1993. 

39.  Negative  Declaration  for  Control  of 
VOC  Emissions  from  Equipment  Leaks 
from  Natural  Gas/Gasoline  Processing 
Plants  EPA-450/3-83-(X)7,  December 
1983. 

40.  Negative  Declaration  for  Control  of 
V(XJ  Leaks  from  Synthetic  Organic 
Chemical  Polymer  and  Resin  Manufac¬ 
turing  Equipment  EPA-450/3-83-<X)6, 
March  1984. 


Atlanta  1997  8-Hour  Ozone  Nonattainment 
Area. 


Atlanta  1 997  8-Hour  Ozone  Nonattainment 
Area. 


Atlanta  1 997  8-Hour  Ozone  Nonattainment 
Area. 


10/21/2009 


10.''21/2009 


10/21/2009 


09/28/2013 


09/28/2013 


09/28/2013 


L 
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EPA-Approved  Georgia  Non-Regulatory  Provisions— Continued 

Name  of  nonregulatory  SIP  provision 

Applicable  geographic  or 
nonattainment  area 

State  submittal 
date/effective 
date 

EPA  approval 
date 

Explanation 

41.  Negative  Declaration  for  Control  of 
VOC  Emissions  from  Air  Oxidation  Proc¬ 
esses  in  Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI),  EPA- 
450/3-84-015,  December  1984. 

Atlanta  1997  8-Hour  Ozone  Nonattainment 
Area. 

10/21/2009 

09/28/2013 

IFK  Doc.  20i:!-(«)07fi  I'ilod  :i-  «:4r)  iinij 

BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R05-OAR-201 2-0884;  EPA-R05- 
OAR-201 2-0970;  FRL-9790-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Ohio; 
Cleveiand-Akron-Lorain  and  Columbus 
1997  8-Hour  Ozone  Maintenance  Plan 
Revisions  to  Approved  Motor  Vehicle 
Emissions  Budgets 

AGENCY;  Environmental  Proteilion 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  the  request 
by  Ohio  to  revi.se  the  Cleveland-Akron- 
Eorain  and  the  Cohunhus,  Ohio  1997  8- 
hour  ozone  maintenance  air  quality 
State  Implementation  Plans  (SIPs)  under 
the  Clean  Air  Act  ((iAA)  to  replace  the 
previously  approved  motor  vehicle 
emissions  budgets  (budgets)  w'ith 
budgets  developed  using  EPA’s  Motor 
Vehicle  Emissions  Simulator  (MOVES) 
emissions  model.  Ohio  submitted  the 
SIP  revision  requests  to  EPA  on  October 
.30,  2012,  and  December  12;  2012, 
respectively. 

DATES:  This  direct  final  rule  will  be 
effective  May  20,  2013,  unle.ss  EPA 
receives  adverse  comments  by  April  18, 
2013.  If  adverse  comments  are  received, 
EPA  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-R05- 
OAR-201 2-0884  and  EPA-R05-OAR- 
2012-0970,  by  one  of  the  following 
methods: 

1 .  www.rcgulations.gov:  hollow  the 
on-line  instructions  for  submitting 
comments. 

2.  Email:  blakley.pamala@(;pa.go\'. 

3.  Ffjx;  (312)  092-24.'i0. 

4.  Mail:  Pamela  Blakley,  Chief, 

(Control  Strategies  Section,  Air  Programs 


Branch  (AR-18)),  U.S.  Environmental 
Protection  Agencv,  77  West  jackson 
Boulevard,  Chicago.  Illinois  60004. 

.O.  Hand  Dolivary:  Pamela  Blakley, 
Chief,  Control  Strategies  Section.  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency.  77 
West  )ackson  Boulevard,  (Chicago, 
Illinois  60604.  Such  deliveries  are  only 
accejjted  during  the  Regicjnal  Office 
normal  hours  of  operation,  and  special 
arrangements  should  be  made  for 
deliveries  of  boxed  information.  The 
Regional  Office  offiriial  hours  of 
business  are  Monday  through  Friday, 
8:30  a.m.  to  4:30  p.m.,  excluding 
Federal  holidays. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-R65-OAR-2012- 
0884  and  EPA-R0r)-OAR-201 2-0970. 
EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  lie 
made  available  online  at 

regulatiuns.gov,  including  any 
personal  information  provided,  unless 
the  comment  includet;  information 
claimed  to  be  Confidential  Busine.s.s 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protei:ted  through  www.regulat inns.gov 
or  email.  The  www.regulations.govWiGh 
site  is  an  “anonymous  access”  .system, 
which  means  EPA  will  not  know  your 
identity  or  i;ontact  information  unless 
you  provide  it  in  the  body  of  your 
comment.  If  you  send  an  email 
comment  directly  to  EPA  without  going 
through  WWW. regulations.gov  your  email 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 


encryption,  and  be  free  of  anv  defects  or 
viruses.  Docket:  All  doi:ument.s  in  the 
docket  are  listecl  in  the 
www.rcgulations.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g..  CBI  or  oilier 
information  wdiose  disi;lo.sure  is 
restricted  by  statute.  (Certain  other 
material,  such  as  copyrighted  material, 
will  be  publicly  available  only  in  hard 
copy.  Publiclv  available  docket 
materials  are  available  either 
electronicallv  in  wwav. regulations. gov  or 
in  hard  copy  at  the  Environmental 
Protection  Agency,  Region  .6,  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604.  This 
facility  is  open  frohi  8:30  a  m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
Federal  holidays.  We  recommend  that 
you  telephone  Anthony  Maietta, 
Environmental  Scientist,  at  (312)  3.53- 
8777  before  visiting  the  Region  .5  office. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  Maietta,  Environmental 
Scientist,  (Control  Strategies  Section,  Air 
Programs  Branch  (AR— 18}), 
Enviionmeiital  Protection  Agency, 
Region  .5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604,  (312)  353-8777, 
maietta.anthonv@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

'rhroughout  this  document  wdienever 
“we,”  “us,”  or  “our”  is  icsed,  we  mean 
EPA.  This  SUPPLEMENTARY  INFORMATION 
section  is  arranged  as  follows: 

I.  What  is  EPA  approving? 

II.  What  is  the  bac  kground  tor  this  action? 

a.  .SIP  Budgets  and  Transportation 
(Conformity 

b.  Prior  Apjiroval  of  Budgets 

c.  The  MOV’ES  Emissions  Model  and 
Regional  Transportation  Conformity 
Grace  Period 

d.  Submission  of  New  Budgets  Based  on 
M(JVE.S2010a 

III.  What  are  the  criteria  for  approval? 

IV'.  What  Is  EPA's  analysis  of  the  State’s 

submittal? 

a.  I'he  Revised  Inventories 
h.  Approvahility  of  the  MDVE.S20t0a- 
Based  Budgccts 

c.  Applicability  of  M()BILE6.2-Ba.sed 
Budgets 

V'.  What  action  is  EPA  taking? 

VI.  Statutory  and  Executive  Order  Review’s 
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I.  What  is  EPA  approving? 

EPA  is  approving  new  MOVES2()10a- 
basod  budgets  for  the  Cleveland- Akron- 
Lorain  and  the  Columbus,  Ohio,  1997  8- 
hour  ozone  maintenance  areas.  The 
Cleveland-Akron-Lorain  and  the 
Columbus,  Ohio  areas  were 
redesignated  to  attainment  of  the  1997 
H-hour  ozone  standard  effective 
September  15,  2009,  (74  FR  47414  and 
74  FR  47404),  and  MOBILE6.2-based 
budgets  were  approved  in  those  actions. 
The  newly  submitted  MOVES2010a- 
based  budgets  will  replace  the  existing 
MOBILES. 2-ba.s(!d  budgets  in  the  Ohio 
1997  8-hour  ozone  maintenance  plans 
and  must  then  be  used  in  future 
transportation  conformity  analyses  for 
the  area.  At  that  time,  the  previously 
approved  MOBILES. 2-based  budgets 
would  no  longer  be  applicable  for 
transportation  conformity  purposes. 

The  Cleveland-Akron-Lorain  and  the 
Columbus,  Ohio  1997  8-hour  ozone 
maintenance  areas  must  use  the 
MOVES2010a-based  budgets  .starting  on 
the  effective  date  of  this  action.  See  the 
official  release  of  the  MOVES2()10 
emi,ssions  model  (75  FR  9411-9414)  for 
background,  and  section  II. (c)  below  for 
details. 

II.  What  is  the  background  for  this 
action? 

a.  SIP  Budgets  and  Transportation 
Conformity 

I  Inder  the  CAA,  .states  are  required  to 
submit,  at  various  times,  control  strategy 
SIP  revisions  and  maintenance  plans  for 
nonattainment  and  maintenance  areas 
for  a  given  National  Ambient  Air 
Quality  Standard  (NAAQS).  These 
emission  control  strategy  SIP  revisions 
(e.g.,  reasonable  further  progress  (RFP) 
and  attainment  demonstration  SIP 
revisions)  and  maintenance  plans 
include  budgets  of  on-road  mobile 
source  emissions  for  criteria  pollutants 
and/or  their  prc*cursors  to  address 
pollution  from  cars,  trucks  and  other  on¬ 
road  vehicles.  These  mobile  source  SIP 
budgets  are  the  portions  of  the  total 
emissions  that  are  allocated  to  on-road 
vehicle  use  that,  together  with 
emissions  from  other  sources  in  the 
area,  will  provide  for  attainment  or 
maintenance  if  they  are  not  exceeded. 
The  budget  serves  as  a  ceiling  on 
emissions  from  an  area’s  planned 
transportation  system.  For  more 
information  about  budgets,  see  the 
preamble  to  the  November  24,  1993, 
transportation  conformity  rule  (58  FR 
62188). 

Under  section  176(c)  of  the  CAA, 
transportation  plans.  Transportation 
Improvement  Programs  (TIPs),  and 
transportation  projects  must  “conform” 


to  (i.e.,  bo  consistent  with)  the  SIP 
before  they  can  be  adopted  or  approved. 
Ckjnformity  to  the  SIP  means  that 
transportation  activities  will  not  cause 
new  air  (juality  violations,  worsen 
existing  air  quality  violations,  or  delay 
timely  attainment  of  the  NAAQS  or 
delay  an  interim  milestone.  The 
transportation  conformity  regulations 
can  be  found  at  40  CFR  part  51.  subpart 
T.  and  part  93. 

In  general,  before  budgets  can  be  used 
in  conformity  determinations,  EPA  must 
affirmatively  find  the  budgets  adequate. 
However,  budgets  that  arc  replacing 
af)proved  budgets  must  be  found 
adequate  and  approved  before  budgets 
can  replace  older  budgets.  If  the 
submitted  SIP  budgets  are  meant  to 
replace  budgets  for  the  same  purpose,  as 
is  the  case  with  Ohio’s  MOVES2010a 
1997  8-hour  ozone  maintenance  plan 
budgets,  EPA  must  approve  the  revi.sed 
SIP  and  budgets,  and  must  affirm  that 
they  are  adequate  at  the  same  time. 

Once  EPA  approves  revi.sed  budgets  into 
the  SIP,  they  must  be  used  by  state  and 
Federal  agencies  in  determining 
whether  transportation  activities 
conform  to  the  SIP  as  required  by 
.section  176(c)  of  the  CAA.  EPA’s 
substantive  criteria  for  determining  the 
adequacy  of  budgets  are  set  out  in  40 
CFR  93.118(e)(4). 

b.  Prior  Approval  of  Budgets 

EPA  had  previously  approved  budgets 
for  the  Cleveland-Akron-Lorain  and  the 
Columbus,  Ohio,  8-hour  ozone 
maintenance  areas  for  volatile  organic 
compounds  (VOCs)  and  nitrogen  oxides 
(NOx)  for  the  year  2012  and  2020  on 
September  15,  2009,  (74  FR  47414  and 
74  FR  47404).  These  budgets  were  based 
on  EPA’s  MOBILE6.2  emissions  model. 
The  ozone  maintenance  plans 
established  2012  and  2020  budgets  for 
the  Cleveland-Akron-Lorain  and  the 
Columbus,  Ohio  areas.  The  2012 
approved  budgets  for  VOCs  NOx  and 
the  2020  budgets  for  VOCs  and  NOx 
were  approved  in  the  September  15, 
2009,  rulemakings.  These  budgets 
demonstrated  a  reduction  in  emissions 
from  the  monitored  attainment  year  and 
included  a  margin  of  safety. 

c.  The  MOVES  Emissions  Model  and 
Regional  Transportation  Conformity 
Grace  Period 

The  MOVES  model  is  EPA’s  state  of 
the  art  tool  for  estimating  highway 
emissions.  The  model  is  based  on 
analy.ses  of  millions  of  emission  test 
results  and  considerable  advances  in  the 
agency’s  understanding  of  vehicle 
emissions.  MOVES  incorporates  the 
latest  emissions  data,  more 
sophisticated  calculation  algorithms. 


increased  user  flexibility,  new  .software 
design,  and  significant  new  capabilities 
relative  to  those  reflected  in 
MOBILE6.2. 

EPA  announced  the  release  of 
MOVES2010  in  March  2010  (75  FR 
9411).  EPA  subsequently  released  two 
minor  model  revisions:  MOVES2010a  in 
September  2010  and  MOVES2010b  in 
April  2012.  Both  of  thesaminor 
revisions  enhance  model  performance 
and  do  not  significantly  affect  the 
criteria  pollutant  emissions  results  from 
MOVES2010.  MOVES  will  be  required 
for  new  regional  emissions  analyses  for 
transportation  conformity 
determinations  (“regional  conformity 
analyses”)  outside  of  California  that 
begin  after  March  2,  2013,  or  when  EPA 
approves  MOVES-based  budgets, 
whichever  comes  first. ’  The  MOVES 
grace  period  for  regional  conformity 
analyses  applies  to  both  the  use  of 
MOVES2010  and  approved  minor 
revisions  (e.g.,  MOVES2010a  and 
MOVES2010b).  For  more  information, 
see  EPA’s  "Policy  Guidance  on  the  Use 
of  MOVES2010  and  Subsequent  Minor 
Model  Revisions  for  State 
Implementation  Plan  Development, 
Transportation  Conformity,  and  Other 
Purposes”  (April  2012),  available  online 
at:  www.epa.gov/otaq/stateresources/ 
transconf/policy.htmtt  models. 

EPA  has  encouraged  areas  to  examine 
how  MOVES  would  affect  future 
transportation  plan  and  TIP  conformity 
determinations  so,  if  necessary,  SIPs 
and  budgets  could  be  revi.sed  with 
MOVES  or  transportation  plans  and 
TIPs  could  be  revised  (as  appropriate) 
prior  to  the  end  of  the  regional 
transportation  conformity  grace  period. 
EPA  has  also  encouraged  state  and  local 
air  agencies  to  consider  how  the  release 
of  MOVES  would  affect  analyses 
supporting  SIP  submissions  under 
development  (77  FR  9411,  March  2, 
2010,  and  77  FR  11394,  February  27, 
2012). 

The  Metropolitan  Planning 
Organizations  (MPOs)  for  the  Cleveland- 
Akron-Lorain  and  the  Columbus,  Ohio 
areas  have  used  MOVES2010a  emission 
rates  with  the  transportation  network 
information  to  estimate  emissions  in  the 
years  of  the  transportation  plan  and  also 
for  the  SIP.  The  budgets  have  been 
revised  using  the  latest  planning 
assumptions  including  population  and 


'  Upon  the  release  of  MOVES2010,  EPA 
established  a  two-year  grace  period  before  MOVES 
is  required  to  be  used  for  regional  conformity 
analyses  (75  FR  9411,  March  2,  2010).  EPA 
subsequently  promulgated  a  final  rule  on  February 
27,  2012  to  provide  an  additional  year  before 
MOVTiS  is  required  for  these  analyses  (77  FR 
1  i:i94).  In  this  case  the  grace  period  ends  on  March 
2.  2013. 
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employment  ii])(lates.  In  addition, 
newer  vehit:lo  rogislration  data  has  been 
used  to  update  the  age  distribution  of 
tlu!  vehicle  ileot.  Since  MOVKSZOlf)  (or 
a  minor  model  revision)  will  he  required 
for  conformity  analyses  after  the  grace 
period  ends,  the  MOOs  have  concluded 
that  updating  the  budgets  with 
MflVES2010a  will  prepare  the  areas  for 
the  transition  to  using  MOVES  for 
conformity  analyses  and 
determinations.  The  interagency 
consultation  group  has  had  extensive 
consultation  on  the  requirements  and 
notul  for  lufw  budgfits. 


d.  Siihniission  of  New  Budgets  Based  on 
M()VES2()U)a 

On  October  30,  2012,  and  December 
12,  2012,  Ohio  submitted  final  budgets 
ba.sed  on  MOVES2()10a  that  cover  the 
Ohio  areas  of  (ileveland-Akron-Lorain 
and  Columbus,  Ohio.  Ohio  received  no 
comments  during  the  public  review  and 
comment  period. 

The  MOVES2010a  based  budgets  will 
replace  the  prior  approved  MOB1LEB.2 
based  budgets  and  are  for  the  same  years 
and  pollutants/precursors.  The  new 
MOVES2()10a  based  budgets  an;  for  the 
years  2012  and  2020  for  both  VOCs  and 


NOx  and  are  detailed  in  Tables  .5  and  0 
of  this  notice.  Ohio  has  also  provideil 
total  emissions  including  mobile 
emissions  based  on  MOVE.S2010a,  for 
the  attainment  year  of  200B,  and  the 
2020  maintenance  year.  The  safety 
margin  is  defined  as  the  reduction  in 
emissions  from  the  base  year  (in  this 
case  the  2000  attainment  year)  to  the 
final  year  of  the  maintenance  plan  (in 
this  ca.se  the  2020  year).  The  total 
emissions  include  point,  area,  non-road 
mobile  and  on-road  mobile  sources.  The 
availalrle  safety  margin  for  each  area  is 
shown  in  Tables  1  and  2. 


Table  1— Table  of  Total  Emissions  With  MO\/ES20l0a  Mobile  Emissions — Cleveland-Akron-Lorain 

(Tons  per  summer  day) 


Year 

2006 

2020 

Safety  margin 

VOC  . . 

NOx  . ■ .  j 

121.59! 

1  274.22 

37.54  ! 
94.23  ! 

!  84.05 

179.99 

Table  2— Table  of  Total  Emissions  With  MOVES20l0a  Mobile  Emissions — Columbus 

[Tons  per  summer  day] 


• 

Year 

!  2006 

2020 

Safety  margin 

VOC  . 

.  !  260.58  I 

128.59 

131.99 

NOx  . 

.  j  330.99  : 

127.29 

203.70 

The  MPOs  have  added  only  a  small 
portion  of  the  overall  safety  margin 
available  for  NOx  and  VOCs  to  the 
budgets  for  2012  and  2020.  The 
submittal  demonstrates  how  all 
emissions  decline  from  the  attainment 
year  of  2006.  in  2006,  the  total  estimated 
NOx  emissions  from  all  sources  in  the 
Cleveland-Akron-Lorain  area  (including 
mobile,  point,  area  and  non-road 
sources)  is  274.22  tons  per  day  (tpd)  and 
the  total  VOC  emissions,  for  the  2006 
attainmeitt  year,  from  all  sources  is 
121.59  tpd.  The  2020  estimated 
emissions  for  total  NOx  from  all  sources 
is  94.23  tpd  and  the  total  VOC 
emissions  from  all  .sources  is  37.54  tpd. 
This  reduction  in  emissions 
demonstrates  that  the  area  wilt  (.ontinue 
below  the  attainment  level  of  emissions 
and  maintain  the  1997  8-hour  ozone 
standard.  The  mobile  source  emissions, 
when  included  with  point,  area  and 
non-road  sources  continue  to 
demonstrate  maintenance  of  the 
attainment  level  of  emissions  in  the 
Ohio  areas  of  Cleveland-Akron-Lorain 
and  C,olumbus,  Ohio. 

No  additional  control  measures  were 
needed  to  maintain  the  1997  ozone 
standard  in  the  Cleveland-Akron-Lorain 
and  the  tmlumbus,  Ohio  areas.  An 
appropriate  safety  margin  tor  NOx  and 
V(^s  was  decided  by  the  inferagemry 
consultation  group  (the  interagency 


consultation  group  as  required  by  the 
state  conformity  agreement  consists  of 
representatives  from  the  Federal 
Highway  Administration,  the  Ohio 
Environmental  Protection  Ag<mcy 
(OEPA),  Ohio  Department  of 
Transportation,  and  EPA).  The 
submitted  budgets  for  the  Cleveland- 
Akron-Lorain  and  the  Columbus,  Ohio 
areas  are  shown  in  Tables  5  and  6. 

These  budgets  wilt  continue  to  keep 
emissions  in  the  Cleveland-Akron- 
Lorain  and  the  Columbus,  Ohio  areas 
below  the  calculated  attainment  year  of 
emissions. 

III.  What  are  the  criteria  for  approval? 

EPA  requires  that  revisions  to  existing 
SIPs  and  budgets  continue  to  meet 
applicable  requirements  (e.g.,  REP, 
attainment,  or  maintenance).  States  that 
revi.se  their  exi.sting  SIPs  to  include 
MOVES  budgets  must  therefore  show 
that  the  SIP  continues  to  meet 
applicable  requirements  with  the  new 
level  of  motor  vehicle  emissions 
contained  in  the  budgets.  The  SIP  must 
also  meet  any  applicable  SIP 
requirements  under  t'AA  section  110. 

In  addition.  the  transportation 
conformity  rule  (at  40  CFR 
93.118(e)(4)(iv))  requires  that  “the 
budgets,  when  considered  together  with 
all  other  emissions  sources,  is  consistent 
with  applicable  requirements  for  RFP, 


attainment,  or  maintenance  (whichever 
is  relevant  to  the  given  implementation 
plan  submission).”  This  and  the  other 
adequacy  criteria  found  at  40  CF’R 
93.11B(e){4)  must  be  satisfied  before 
EPA  can  find  submitted  budgets 
adequate  and  approve  them  for 
conformity  purpo.ses. 

In  addition,  areas  can  revi.se  their 
budgets  and  inventories  u.sing  MOVES 
without  revising  their  entire  SIP  if  (1) 
the  SIP  continues  to  meet  applicable 
requirements  when  the  previous  motor 
vehicle  emis.sions  inventories  are 
replaced  with  MOVES  base  year  and 
mile.stone,  attainment,  or  maintenance 
year  inventories,  and  (2)  the  state  can 
document  that  growth  and  control 
strategy  a.ssumptions  for  non-motor 
vehicle  sources  continue  to  be  valid  and 
any  minor  updates  do  not  change  the 
overall  conclusions  of  the  SIP.  For 
example,  the  first  criterion  could  be 
satisfied  by  demonstrating  that  the 
emissions  reductions  between  the 
ba.seline/attainment  year  and 
maintenance  year  are  the  same  or 
greater  using  MOVE.S  than  they  w'ere 
previously.  The  subftiittal  meets  this 
requirement  as  described  below  in 
section  V. 

For  more  information,  see  EPA’s  latest 
“Policy  Guidance  on  the  U.se  of 
MOVES2010  for  SIP  Development, 
Transportation  Conformity,  and  Other 
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Purposes”  (April  2012),  available  online 
at :  vvw'n.epa.gov/ntaq/slateresources/ 
transronf/policy.htnilt  models. 

IV.  What  is  EPA’s  analysis  of  the  State's 
submittal? 

a.  The  Revised  Inventories 

The  Ohio  SIP  revision  requests  for  the 
Cleveland-Akrun-Lorain  and  the 
C'olumbus,  Ohio  1997  ozone 
maintenance  plans  seek  to  revise  only 
the  on-road  mobile  source  inventories 
and  not  the  non-road  inventories,  area 
source  inventories  or  point  source 
inventories  for  the  2012  and  2020  years 
for  which  the  SIP  revises  the  budgets. 
OEPA  has  certified  that  the  control 
strategies  remain  the  same  as  in  the 
original  SIP,  and  that  no  otiier  control 
strategies  are  necessary.  This  is 
confirmed  by  the  monitoring  data  for 
the  Cleveland-Akron-Lorain  and  the 
(Columbus,  Ohio  areas,  which  continue 
to  monitor  attainment  for  the  1997  8- 
hour  ozone  standard.  Thus,  the  current 
control  strategies  are  continuing  to  keep 
the  area  in  attainment  of  the  NAAQS. 

EPA  has  reviewed  the  emission 
estimates  for  point,  area  and  non-road 
sources  and  concluded  that  no  major 
changes  to  the  projections  need  to  he 
made.  Ohio  finds  that  growth  and 
control  strategy  assumptions  for  non- 
mobile  sources  (i.e.,  area,  non-road,  and 
point)  have  not  changed  significantly 
from  the  original  submittal  for  the  years 
2000.  2012,  and  2020.  As  a  result,  the 
growth  and  control  strategy  assumptions 
for  the  non-mobile  sources  for  th(‘  years 
2000,  2012,  and  2020  continue  to  be 
valid  and  do  not  affect  the  overall 
conclusions  of  the  plan. 

Ohio’s  submissions  confirm  that  the 
.SIP  continues  to  demonstrate  its 
purpose  of  maintaining  the  1997  ozone 
standard  because  the  emissions  are 
continuing  to  decrease  from  the 
attainment  year  to  the  final  year  of  the 
maintenance  plan.  The  total  emissions 
in  the  revised  SIP  (which  includes 
MOVES2010a  emissions  from  mobile 
sources)  as  shown  in  Tables  1  and  2 
demon.strate  that  emissions  in  the 
(Cleveland-Akron-Lorain  and  the 
(Columbus,  Ohio  areas  are  continuing  to 
decline  and  remain  below  the 
attainment  levels. 

Ohio  has  submitted  MOVES2010a- 
ba.sed  budgets  for  the  Cleveland-Akron- 
Lorain  and  the  (Columbus,  Ohio  areas 
that  are  clearly  identified  in  the 
submittals.  The  budgets  are  displayed  in 
Tables  5  and  6. 

b.  Approvabiiity  of  the  MOVES201()a- 
Rased  Budgets 

EPA  is  approving  the  M()VE.S2010a- 
based  budgets  submitted  by  Ohio  for  use 


in  determining  transportation 
conformity  in  the  (Cleveland-Akron- 
Lorain  and  the  Columbus,  Ohio  1997 
ozone  maintenance  areas.  EPA  is 
making  this  approval  based  on  our 
evaluation  of  these  budgets  using  the 
adequacy  criteria  found  in  40  (CFR 
93.118(e)(4)  and  our  in-deptli  evaluation 
of  the  .State’s  submittals  and  SIP 
requirements.  EPA  has  determined, 
ba.setl  on  its  evaluation,  that  the  area’s 
maintenance  plans  would  continue  to 
serve  its  intended  purpose  with  the 
submitted  MOVES2010a-bascd  budgets 
and  that  the  budgets  themselves  meet 
the  adequacy  criteria  in  the  conformity 
rule  at  40  CFK  93.118(e)(4). 

The  adequacy  criteria  found  in  40 
CFR  93.118(e)(4)  are  as  follows: 

•  The  submitted  SIP  was  endorsed  by 
Ithe  Governor/CCovernor’s  designee)  and 
was  subject  to  a  state  public  hearing 
(§93.118(e)(4)(i)); 

•  Before  the  control  strategy 
implementation  plan  was  submitted  to 
EPA,  consultation  among  Federal,  state, 
and  local  agencies  occurred,  and  the 
.state  fully  documented  the  submittal 
(§93.118(e)(4)(ii)): 

•  The  budgets  are  clearly  identifiefl 
and  j)reci.sely  quantified 
(ti93.118(e)(4)(iii)); 

•  rhe  budgets,  when  considered 
together  with  all  other  emissions 
sources,  are  consistent  with  applicable 
requirements  for  RFP,  attainment,  or 
maintenance  (§93  118(e)(4)(iv)); 

•  The  budgets  are  consistent  with  and 
clearly  related  to  the  emissions 
inventory  and  control  measures  in  the 
control  strategy  implementation  plan 
(§93.118(e)(4){v));  and 

•  The  revisions  explain  and 
document  changes  to  the  previous 
budgets,  impacts  on  point  and  area 
source  emissions  and  changes  to 
«^stablished  safety  margins  and  reasons 
for  the  changes  (including  the  basis  for 
any  changes  related  to  emission  factors 
or  vehicle  miles  traveled) 
(§93.118(e)(4)(vi)). 

We  find  that  Ohio  has  met  all  of  the 
adequacy  criteria.  Public  hearing 
materials  were  submitted  with  the 
formal  SIP  revision  reque.st.  The 
interagency  consultation  group,  which 
is  composed  of  the  state  air  agencies, 
state  departments  of  transportation. 
Federal  Highway  Administration,  EPA 
and  the  MPO  for  the  area,  has  discussed 
and  reviewed  the  budgets  developed 
with  MOVES2010a  and  the  safety 
margin  allocation.  The  budgets  are 
clearly  identified  and  preci.sely 
quantified  in  the  submittals.  The 
budgets  when  considered  with  other 
emissions  sources  (point,  area,  non¬ 
road)  are  consistent  with  continued 
maintenance  of  the  1997  ozone 


standard.  The  budgets  are  clearly  related 
to  the  emission.s.  inventory  and  control 
measures  in  the  SIP.  The  changes  from 
the  previous  budgets  are  clearly 
explained  with  the  change  in  the  model 
from  MOBILE6.2  to  MOVES2010a  and 
the  revised  and  updated  planning 
assumptions.  The  inputs  to  the  model 
are  detailed  in  the  submittal.  EPA  has 
reviewed  the  inputs  to  the 
M(lVf].S2010a  modeling  and 
participated  in  the  consultation  process. 
The  Federal  Highway  Administration 
and  the  Ohio  Department  of 
Transportation  have  taken  a  lead  role  in 
working  with  tlie  MPO  to  provide 
accurate,  timely  information  and  inputs 
to  the  MOVES2010a  model  runs.  The 
MPO  network  models  provided  tin; 
vehicle  miles  of  travel  and  other 
necessary  data  from  the  travel  demand 
network  models. 

The  ("AA  requires  that  revisions  to 
existing  SlPs  and  budgets  continim  to 
meet  applicable  requirements  (in  this 
ca.se,  maintenance).  Therefore,  states 
that  revise  existing  SIPs  with  MOVES 
must  show  that  the  SIP  continues  to 
meet  applicable  requirements  with  the 
new  level  of  motor  vehicle  emissions 
calculated  by  the  new  model. 

To  that  end,  Ohio’s  submitted 
MOVES2010a  based  budgets  meet  EPA's 
two  criteria  for  revising  budgets  without 
revising  the  entire  SIP: 

(1)  The  SIP  continues  to  meet 
applicable  requirements  when  the 
previous  motor  vehicle  emissions 
inventories  are  replaced  with 
MOVES2()10a  base  year  and  milestone, 
attainment,  or  maintenance  year 
inventories,  and 

(2)  The  state  can  document  that 
growth  and  control  strategy  assumptions 
for  non-motor  vehicle  sources  continue 
to  be  valid  and  any  minor  updates  do 
not  change  the  overall  conclusions  of 
the  SIP. 

(9hio  has  documented  that  growth  and 
control  .strategy  assumptions  continue  to 
be  valid  and  do  not  change  the  overall 
conclusions  of  the  maintenance  plan. 
The  emission  estimates  for  point,  area 
and  non-road  sources  have  not  changed. 
Ohio  finds  that  growth  and  control 
strategy  assumptions  for  non-mobile 
sources  (i.e.  area,  non-road,  and  point) 
from  the  original  submittal  for  the  years 
2008,  2012,  2020  were  developed  befoie 
the  down-turn  in  the  economy  over  the 
last  several  years.  Because  of  this,  the 
factors  included  in  the  original 
submittal  may  project  more  growth  than 
actual  into  the  future.  As  a  result,  the 
growth  and  control  strategy  assumptions 
for  the  non-mobile  sources  for  the  years 
2006,  2012,  and  2020  continue  to  be 
valid  and  do  not  affect  the  overall 
coiu:lusions  of  the  plan. 
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Ohio’s  submissions  confirm  that  the 
SIP  continues  to  demonstrate  its 
purpose  of  maintaining  the  1997  ozone 
standard  because  the  emissions  are 
continuing  to  decrease  from  the 
attainment  year  to  the  final  year  of  the 
maintenance  plan.  The  total  emissions 
under  the  revised  SIP  (which  includes 
MOVES2010a  emissions  for  mobile 
sources)  decrease  from  the  2008 
attainment  year  to  the  year  2020  (the 
last  year  of  the  maintenance  plan). 

These  totals  demonstrate  that  emissions 
in  the  Cleveland-Akron-Lorain  and  the 
(’.olumhus,  Ohio  areas  are  continuing  to 
decline  and  remain  below  the 
attainment  levels.  Tables  3  and  4 
display  total  emi.ssions  in  both  the 
Cleveland-Akron-Lorain  and  the 
Columbus,  Ohio  areas  including  point, 
area,  non-road,  and  mobile  sources  and 
demonstrates  the  de;clining  emissions 
from  the  2006  attainment  year. 

Table  3 — Table  of  Total  Emissions 
With  MOVES20l0a  Mobile  Emis¬ 
sions — Cleveland-Akron-Lorain 

[Tons  per  summer  day] 


Year 

2006  1 

2020 

VOC  . 

121.59  i 

37.54 

NOx  . 

1  274.22  1 

94.23 

Table  4— 

-Table  of  Total  Emissions 

With  MOVES20l0a  Mobile  Emis¬ 
sions — Columbus 

[Tens  per  summer  rlay] 


Year  ,  2006  |  2020 

VOC  .  :  260.58!  128  59 

NOx  .  I  330.99  !  127.29 


Tables  3  and  6  below  display  the 
submitted  hudgerts  that  are  being 
approved.  T'he  budgets  include  an 
appro{)riate  margin  of  safely  while  still 
maintaining  total  emissions  below  the 
attainment  level. 

Table  5— Table  of  Motor  Vehicle 
Emission  Budgets  (MOVES)  for 
THE  Cleveland-Akron-Lorain 
1 997  Ozone  Area 

[Tons  per  summer  day] 


Year  | 

2012  1 

2020 

VOC  .  1 

81.54 

43.17 

NOx  . 

189.27 

L  .  1 

108.36 

Table  6— Table  of  Motor  Vehicle 
Emission  Budgets  (MOVES)  for 
THE  Columbus  1 997  Ozone  Area 

[Tons  per  summer  day] 


Year 

2012  1 

2020 

VOC  .  1 

___  1 

93.99 

50.34 

NOx  .  1 

188.85 

1  99.12 

Based  on  our  review  of  the  SIF^s  and 
the  new  budgets  provided.  EPA  has 
determined  that  the  SIPs  will  continue 
to  meet  the  requirements  if  the  revised 
motor  vehicle  emissions  inventories  are 
replaced  with  MOVES2()10a 
inventories. 

c.  Appliciihility  of  MOBILE6.2-Basfid 
Budgats 

Pursuant  to  the  Stale’s  reque.sts,  EPA's 
approval  of  the  revised  budgets  means 
that  the  existing  MOBlLE6.2-hased 
budgets  will  no  longer  he  applicable  for 
transportation  conformity  purposes 
upon  the  effective  dale  of  this  approval. 

In  addition,  upon  this  EPA  approval 
of  the  MOVES2010a-has(!d  budgets,  the 
regional  transportation  conformity  grace 
period  for  using  MOBILE6  instead  of 
MOVES2{)l()  (and  subsequent  minor 
revisions)  for  the  pollutants  incimled  in 
these  budgets  ends  for  the  Cleveland- 
Akron-Lorain  and  Columbus,  Ohio  1997 
ozone  maintenance  area.^ 

V.  What  action  is  EPA  taking? 

EPA  is  approving  the  2012  and  2020 
sid)mitted  budgets  for  the  Cleveland- 
Akron-Lorain  .and  Columbus.  Ohio  1997 
ozone  maintenance  plans.  We  are 
publishing  this  action  without  prior 
proposal  because  we  view  this  as  a 
noncontroversial  amendment  and 
anticipate  no  adverse  comments. 
However,  in  the  proj)osed  rules  section 
of  this  Federal  Register  publication,  we 
are  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  the 
state  plan  if  relevant  adverse  written 
comments  are  filed.  This  rule  will  he 
eflective  May  20,  2013  without  further 
notice  unless  we  receive  relevant 
adverse  written  comments  by  April  18, 
2013.  If  we  rticeive  such  comments,  we 
will  withdraw  this  action  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  he 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  action.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 


2  For  nioro  information,  sen  FI’A'.s  ■'I’oliov 
('.nidance  on  the  l.Ise  of  MOVES201()  ami 
.Sul).ser)uent  Minor  Revision.*!  for  State 
Implomentation  Plan  Development.  Transportation 
Conformity,  and  C)theriHnr|)oses’'  fApol  2012L 


on  this  action  should  do  so  at  this  time. 
Please  note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  he  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment.  If  we  do  not  receive  any 
comments,  this  action  will  be  effective 
May  20,  2013. 

VI.  Statutory  and  Executive  Order 
Reviews 

Under  the  CAA,  the  Admini.strator  is 
required  to  approve  a  SIP  submission 
that  complies  with  the  provisions  of  the 
CAA  and  applicable  Federal  regulations. 
42  D.S.C.  7410(k);  40  CFR  52.02(a). 

Thus,  in  reviewing  SIP  submissions, 
EPA’s  role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  Accordingly,  this  action 
mertdv  approves  state  law'  as  meeting 
Federal  requirements  and  does  not 
imjfose  additional  requirements  beyond 
those  imj)osed  by  state  law'.  For  that 
rea.son,  this  action: 

•  Is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866  (58  FR  51735, 
October  4,  1993): 

•  Does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
IJ.S.C.  3501  et  soq.]: 

•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.y, 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L-  104-4): 

•  Does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (64  FR  43255,  August  10, 

1 999); 

•  Is  not  an  economically  significant 
regulatory  action  ba.sed  on  health  or 
.safety  risks  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23,  1997): 

•  Is  not  a  significant  regulatory  action 
s\ibject  to  Executive  Order  1321 1  (66  FR 
28355,  May  22,  2001): 

•  Is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U..S.C.  272  note)  because 
a[)plication  of  those  requirements  would 
he  inconsistent  with  the  CAA;  and 

•  Does  not  provide  EPA  with  the 
discretionary  authority  to  addre.ss,  as 
appropriate,  di.sj)roportionato  human 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
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methods,  under  Executive  Order  12898 
(59  FR  7629,  February  16,  1994). 

In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  by 
Executive  Order  13175  (65  T’R  67249, 
November  9,  2090),  because  the  SIP  is 
not  approved  to  apply  in  Indian  country 
located  in  the  .state,  and  EPA  notes  that 
it  will  not  impo.se  substantial  direct 
costs  on  tribal  governments  or  preempt 
tribal  law. 

I’he  Congressional  Review  Act.  5 
n..S.(].  801  ot  snq.,  as  added  by  the  Small 
business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  Hou.se  of  the 
('.ongress  and  to  the  Comptroller  Ccmeral 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  action  and  other 
required  information  to  the  U.,S.  Senate, 
the  U..S.  House  of  Representatives,  and 
the  C',omptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effec;t  until  60  days  after  it 
is  published  in  the  Federal  Register. 

This  action  is  not  a  “major  rule”  as 
defined  by  5  U..S.C.  804(2). 

Under  section  307(b)(1)  of  the  (^AA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
C.ourt  of  Appeals  for  the  appropriate 
circuit  by  May  20.  2013.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  ruh;  does  not 
affect  the  finality  of  this  action  for  the 
purpo.ses  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effect ivene.ss  of 
such  rule  or  action.  Parties  with 
objections  to  this  direct  final  rule  an; 
encourag(;d  to  file  a  comment  in 
response  to  the  parallel  notice  of 
proposed  rulemaking  for  this  action 
published  iiTthe  proposed  rules  section 
of  today’s  Federal  Register,  rather  than 
file  an  immediate  petition  for  judicial 
review  of  this  direct  final  rule,  so  that 
EPA  can  withdraw  this  direct  final  rule 
and  address  the  comment  in  the 
proposed  rulemaking.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide,  Ozone.  Volatile 
organic  compounds. 


Dat€;(l:  March  4,  2013. 

Susan  Hedman, 

Itvf’ioiuil  Administrator,  Itagion  5. 

40  CP’R  part  52  is  amendrul  as  follows: 

PART  52— [AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  7401  nt  s(;(i. 

■  2.  Section  52.1885  is  amended  by 
adding  paragraph  (ff)(13)  to  read  as 
follows: 

§52.1885  Control  strategy:  Ozone. 

(ffl*  *  * 

(13)  Approval — On  October  30,  2012, 
and  December  12,  2012,  Ohio  submitted 
a  rerpiest  to  revi.se  the  approved 
MOB1LE6.2  motor  vehicle  emission 
budgets  (budgets)  in  the  1997  8-hour 
ozone  maintenance  plans  for  the 
C^eveland-Akron-Lorain  and  (iolumbus, 
Ohio  areas.  The  budgets  are  being 
revised  w'ith  budgets  developed  with 
the  MOVES2010a  model.  The  2012 
motor  vehiclf!  emi.ssions  budgets  for  the 
(ileveland-Akron-Lorain.  Ohio  area  are 
81.54  tpd  VOC  and  189.27  t[)d  NOx-  3’he 
2020  iiudor  vehicle  emissions  budgets 
for  the  C3eveland-Akron-Lorain,  Ohio 
area  are  43.17  tpd  VOG  and  108.36  tpd 
NOx.  The  2012  motor  vehicle  emissions 
budgets  for  the  (x)lumbus,  Ohio  area  are 
93.9‘1  tpd  VOC  and  188.85  tpd  NOx-  The 
2020  motor  vehicle  emissions  budgets 
for  the  Columbus.  Ohio  area  are  50.34 
tpd  VOC  and  99.12  tpd  NOx- 
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BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R10-OAR-201 1-0640,  FRL-9791-2] 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Idaho 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  The  EPA  is  taking  final  action 
to  approve  revisions  to  Idaho's  Stale 
Implementation  Plan  (SIP)  submitted  by 
the  Director  of  the  Idaho  Department  of 
Environmental  Quality  (IDEQ)  on  July 
13,  2011,  for  approval  into  the  Idaho 
.SIP.  The  submitted  revisions  relate  to 
Idaho’s  open  burning  and  crop  residue 
disposal  requirernepts  and  establish  a 
streaiujined  permitting  process  for  spot 
hums,  baled  agricultural  residue  burns. 


and  propane  flaming.  The  submitted 
revisions  also  make  minor  changes  to 
the  existing  crop  residue  disposal  rules 
to  update  cross  references  and  clarify 
ccTtain  administrative  information.  (In 
January  11,  2013,  EPA  propo.sed  to 
approve  these  revisions  into  Idaho’s  ,S1P. 
The  EPA  is  taking  final  action  to 
approve  this  submittal  becau.se  it 
.satisfies  the  requin;ments  of  the  (3ean 
Air  Act  (CAA). 

DATES:  This  final  rule  is  effective  on 
April  18,  2013. 

ADDRESSES:  The  EPA  has  established  a 
docket  for  this  action  under  Docket 
Identification  No.  EPA-RlO-GAR- 
2011-0640.  All  documents  in  the  docket 
are  listed  on  the  http:// 

WWW. rafpilations.gov  Woh  site.  Although 
listed  in  the  index,  some  information 
may  not  be  publicly  available,  i.e., 
(Confidential  Business  Information  or 
other  information  whose  di.sclosure  is 
restricted  by  statute,  (.ertain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  be 
publicly  available  only  in  hard  copy 
form.  Publicly  available  docket 
materials  are  availahh;  either 
electronically  through  http:// 
www.regulations.gov  or  in  hard  copy  at 
EPA  Region  10.  Office  of  Air,  Waste, 
and  Toxics.  AWT-107,  1200  Sixth 
Avenue,  .Seattle,  Washington  98101.  The 
EPA  requests  that  voii  contact  the 
person  li.sted  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  to 
schedule  your  inspection.  The  Regional 
Office’s  official  hours  of  business  are 
Monday  through  Fridav.  8:30  to  4:30, 
excluding  Federal  holidays. 

FOR  FURTHER  tNFORMATION  CONTACT: 
Donna  Deneen  at  (206)  553-6706, 
daneen.donna@epa.gov,  or  the  above 
EP.^,  Region  10  address. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  wherever 
“we.”  “us,”  or  “our”  are  used,  it  is 
intended  to  refer  to  the  EPA. 

Table  of  (Contents 

I.  Bacikground 

II.  Final  Action 

III.  Statutory  and  Executive  Order  Reviews 

I.  Background 

On  July  13,  2013,  the  Dirfictor  of  the 
Idaho  Department  of  Environmental 
Quality  submitted  revisions  to  the  Idaho 
SIP  that  relate  to  Idaho’s  open  burning 
and  crop  residue  disposal  requirements 
and  c.stablish  a  streamlined  permitting 
process  for  spot  burns,  baled 
agricultural  residue  burns,  and  propane 
flaming.  The  submitted  revisions  also 
make  minor  changes  (o  the  existing  crop 
residue  dispo.sal  rules  to  update  cross 
references  and  clarify  certain 
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administrative  information.  In  a 
proposed  rule  published  on  january  11, 
201.3,  ERA  proposed  to  approve  these 
revisions  to  the  Idaho  SIP.  78  FR  23.59. 
An  explanation  of  the  Clean  Air  Act 
requirements  and  implementing 
regulations  that  are  met  by  this  SIP,  a 
detailed  explanation  of  the  revision,  and 
EPA’s  reasons  for  approving  it  were 
provided  in  the  notice  of  proposed 
rulemaking  on  january  11.  2013,  and 
will  not  be  restated  here.  The  public 
comment  period  for  this  proposed  rule 
ended  on  February  11,  2013.  EPA  did 
not  receive  any  comments  on  the 
proposal. 

II.  Final  Action 

EPA  is  approving  the  July  13,  2011, 
SIP  submittal  from  the  State  of  Idaho  as 
meeting  the  requirements  of  the  (ilean 
Air  Act. 

III.  Statutory  and  Executive  Order 
Reviews 

Under  the  CAA,  the  Administrator  is 
required  to  approve  a  SIP  submission 
that  complies  with  the  provisions  of  the 
Act  and  applicable  Federal  regulations. 
42  IJ.S.C.  7410(k);  40  CFR  ,52.02(a). 
Thus,  in  reviewing  SIP  submi.ssions,  the 
EPA’s  role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  Accordingly,  this  action 
merely  approves  state  law  as  meeting 
Federal  requirements  and  does  not 
impose  additional  requirements  bejmnd 
those  imposed  by  state  law.  For  that 
reason,  this  action: 

•  Is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866  (58  FR  51735, 
October  4,  1993); 

•  Does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.y, 

•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)-, 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 


affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4): 

•  Does  not  have  Federal i.sm 
implications  as  specified  in  Executive 
Order  13132  (64  FR  43255.  August  10. 
1999); 

•  Is  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (62  f'R  19885,  April  23,  1997); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (66  FR 
28355,  May  22,  2001); 

•  Is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology'  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  because 
application  of  tho.se  requirements  would 
be  inconsistent  with  the  CAA;  and 

•  Does  not  provide  the  EPA  with  the 
discretionary  authority  to  address,  as 
appropriate,  disproportionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  pormi.ssible 
methods,  under  Executive  Order  12898 
(59  FR  7629,  February  16,  1994). 

In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  by 
Executive  Order  13175  (65  FR  67249, 
November  9,  2000),  because  the  SIP  is 
not  approved  to  apply  in  Indian  country 
located  in  the  state,  and  EPA  notes  that 
it  will  not  impose  substantial  direct 
costs  on  tribal  governments  or  preempt 
tribal  law. 

rhe  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  .submit  a 
report  containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  Hou.se  of  Repre.sentatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  ride  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 


This  action  is  not  a  “major  rule”  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  mu.st  be  filed  in  the  United 
States  Court  of  .‘\ppeals  for  the 
apfiropriate  circuit  by  May  20,  2013. 
Filing  a  petition  for  reconsideration  by 
the  Admimstralor  of  this  final  rule  does 
not  affect  the  finality  of  this  action  for 
the  purposes  of  judicial  review  nor  does 
it  extend  the  time  within  which  a 
petition  for  judicial  review  may  be  filed, 
and  shall  not  po.stpone  the  effectiveness 
of  such  rule  or  action.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (.See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 

Dated:  March  7,  2013. 

Dennis  J.  McLerran, 

Itegional  Administrator,  Region  10. 

40  CP'R  part  52  is  amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

■  1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  el  .seq. 

Subpart  N — Idaho 

■  2.  Section  52.670(c),  the  table  in 
paragraph  (c)  is  amended: 

■  a.  By  revising  entries  617  and  618. 

■  b.  By  revising  entry  620. 

■  c.  By  revising  entries  622  through  623. 

■  d.  By  adding  in  numerical  order  entry 
624. 

§52.670  Identification  of  plan. 

*  *  *  *  * 

(c)  *  *  * 
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623  . 
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Public  Notification  . 
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Burn,  and  Propane  Flaming  Permits. 
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BILLING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[EPA-ROft-OAR-2013-0135;  FRL-9791-6] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  State  of  California; 
Imperial  Valley  Planning  Area  for  PMio; 
Clarification  of  Nonattainment  Area 
Boundary 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  clarifying  the 
description  of  the  Imperial  Valley 
planning  area,  an  area  designated  as 
nonattainment  for  the  national  ambient 
air  qualify  standard  for  particulate 
matter  with  an  aerodynamic  diameter  of 
a  nominal  10  microns  or  less  (PMio). 
EPA  is  not  changing  the  boundaries  of 
the  PM  10  area  or  the  status  of  the  area 
as  a  “serious”  PMio  nonattainment  area 
but  is  clarifying  the  description  of  this 
partial  county  area  in  the  Code  of 
Federal  Regulations. 

DATES:  This  direct  final  rule  is  effective 
May  20,  2013,  unless  EPA  receives 
adverse  comment  by  April  18,  2013.  If 
adverse  comments  are  received,  EPA 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  We  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule. 
ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-R09- 


OAR-201 3-01 3.5  by  one  of  the  following 
methods: 

1.  Federal  eRulemaking  Portal,  at 
WWW. regiilations.gov,  plea.se  follow  the 
on-line  instructions: 

2.  Email  to  ward. Iaweeda@epa.gov:  or 

3.  Mail  or  delivery  to  La  Weeda  Ward, 
Air  Division  (AIR-1),  U.S. 

Environmental  Protection  Agency, 
Region  9,  600  Wilshire  Blvd.,  .Suite 
1460,  Los  Angeles,  CA  90017. 

Instructions:  All  comments  will  be 
included  in  the  public  docket  without 
change  and  may  be  made  available 
online  at  www.reguIations.gov, 
including  any  personal  information 
provided,  unless  the  comment  includes 
Confidential  Business  Information  (CBl) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  Information  you 
consider  to  be  CBl  or  otherwise 
protected  should  be  clearly  identified  as 
such  and  should  not  be  submitted 
through  w'Vi'w.regulations.gov  or  email. 
www.regidations.gov  is  an  “anonymous 
access”  system,  and  EPA  will  not  know 
your  identity  or  contact  information 
unless  you  provide  it  in  the  body  of 
your  comment.  If  you  send  an  email 
directly  to  EPA,  your  email  address  will 
be  automatically  captured  and  included 
as  part  of  the  public  comment.  If  you 
submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses. 


Docket:  The  index  to  the  docket  for 
this  action  is  available  electronically  at 
www.reguIations.gov  and  in  hard  copy 
at  EPA  Region  IX,  75  Hawthorne  .Street, 
.San  Franci.sco,  California.  While  all 
documents  in  the  docket  are  listed  in 
the  index,  some  information  may  be 
publicly  available  only  at  the  hard  copy 
location  (e.g.,  copyrighted  material),  and 
some  may  not  be  publicly  available  at 
either  location  (e.g.,  CBl).  To  inspect  the 
hard  copy  materials,  please  schedule  an 
appointment  during  normal  business 
hours  with  the  contact  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  .section. 

FOR  FURTHER  INFORMATION  CONTACT:  La 
Weeda  Ward,  Air  Division  (AlR-1),  U.S. 
Environmental  F^rotection  Agency, 

Region  9,  600  Wil.shire  Blvd.,  .Suite 
1460,  Los  Angeles,  CA  90017,  telephone 
number  (213)  244-1812,  or  email 
ward,  la  weeda@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  wherever 
“we”,  “us”  or  “our”  are  used,  we  mean 
EPA. 

Table  of  Contents 

I.  Background 

If.  EPA’s  Final  Action 

III.  .Statutory  and  Exor.utive  Order  Reiviews 

I.  Background 

EPA  sets  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  certain 
ambient  air  pollutants  at  levels  required 
to  protect  public  health  and  welfare. 
Particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
ten  micrometers,  or  PMio,  is  one  of  the.se  . 
ambient  air  pollutants  for  which  EPA 
has  established  health-ba.sed  standards. 

EPA  revised  the  NAAQS  for 
particulate  matter  on  July  1,  1987  (52  FR 
24633),  replacing  standards  for  total 
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sus|)(!nd(!d  particulates  (TSP  less  than 
.'fO  microns  in  diameter)  that  were  set  in 
1971  with  new  standards  applying  only 
to  particulate  matter  up  to  10  microns 
in  diameter  (RMio).  Simultaneously. 

EPA  published  revised  requirements  lor 
state  implementation  plans  (.SIPs)  to 
attain  and  maintain  the  standards  (52 
FR  24072,  July  1.  1987).  To  focus 
f  ederal  and  State  resources  on 
implementing  the  PMio  NAAQ.S  first  in 
those  areas  of  the  country  believed  to  ht; 
violating  the  standards,  EPA  jda.ssified 
all  areas  of  the  Nation  into  one  of  three 
groups.  Group  I  areas  were  those  having 
a  very  high  probability  of  violating  the 
PM|o  standards  ba.stid  on  ambient  air 
quality  data  available  for  1984  through 
1987  for  PM  10  and  T.SP,  Group  II  areas 
had  a  moderate  probability  of  violating 
the  standards,  and  (noup  111  ansas  w'ere 
those  believed  to  be  currently  attaining 
the  standards. 

list  of  Group  1  and  II  areas  in  each 
State  was  published  on  August  7,  1987 
(.52  FR  29383).  Within  Imperial  Gounty,' 
EPA  listed  two  areas,  "Imperial  Valley 
planning  area”  and  "Yuma  planning 
area,"  ^  among  the  Group  1  areas.  The 
remaining  jjortions  of  any  State  not 
listed  as  Group  I  or  II  were  classified  in 
Group  Ill. 

On  October  31.  1990  (.55  FR  45799), 
EPA  clarified  the  descriptions  of  .several 
(>rouj)  1  and  II  areas  of  concern.  In  so 
doing,  EPA  did  not  clarify  the 
description  of  the  "Imperial  Valley 
planning  area”  hut  did  eliminate  “Yuma 
planning  area”  as  a  Grouj)  I  or  II  area  of 
concern  within  Imperial  (kuinty, 
California. 

Under  section  107(d)(4)(B)  of  the 
Clean  Air  Act  (CAA  or  “Act”),  as 
amended  in  1990,  certain  areas  were 
designated  as  nonatfainment  for  PMio 
by  operation  of  law  upon  enactment  of 
the  1990  Amendments  (i.e..  November 
15,  1990).  These  areas  included  all  areas 
included  in  Group  1  in  EPA’s  1987  li.st 
(unle.ss  changed  by  EPA  prior  to  the 
1990  Amended  Act)  as  well  as  certain 
Group  II  and  III  areas.  The  Imperial 
Valley  planning  area,  as  a  former 
“Group  I”  area,  w'as  one  of  the  areas 
designated  as  a  PMm  nonattainment 
area  by  operation  of  law  effective 
November  15,  1990. 

On  March  15,  1991  (56  FR  11101), 

EPA  announced  all  of  those  areas  that 
were  designated  nonattainment  for  PMio 
by  operation  of  hnv  and  announced  that 
all  of  the  nonattainment  areas  were 


'  Imperial  (iouiily  is  located  in  the  southeastern 
comer  of  (California.  It  borders  Mexico  to  the  south. 
Riverside  County  to  the  north.  Arizona  to  the  east, 
and  .San  Uiego  County  to  the  west.  Imperial  (Counlv 
lies  within  the  .Sonoran  Desert. 

^KP.A  also  listed  '  Yuma  planning  area"  as  a 
(Croup  1  area  within  Yuma  County.  Arizona. 


classified  as  “moderate,”  also  effective 
November  15,  1990.  The  “Impttrial 
Valley  planning  area”  was  one  of  the 
areas  listed  by  EPA  in  March  1991  as  an 
“initial”  PM|o  nonattainment  area.  On 
November  6.  1991  (56  FR  56694),  EPA 
codified  the  PMio  nonattainnumt  area 
designations,  including  the 
nonattainnient  area  designation  for 
“Imperial  Valley  planning  area,”  in  40 
(;FR  part  81.'* 

.States  with  “moderate”  PMio 
nonattainment  areas  were  retptired 
under  the  CAA  as  amended  in  1990  to 
revise  their  .SIPs  to  provide  for 
attainment  of  the  PMio  NAAQS  no  later 
than  December  31,  19‘)4.  “Moderate” 
areas  that  failed  to  attain  the  PMio 
NAAQS  bv  December  31,  1994  were 
subject  to  reclassification  to  “.serious.” 
.Such  reclassification  would  extend  the 
applicable  attainrmmt  date  to  December 
31, 2001  but  would  require  the  SIP  for 
the  area  to  be  further  revised  to  meet 
more  stringent  requirements  than  had 
applied  to  “moderate"  ar(;as.  On  Augu.st 
11.  2004  (69  FR  48792),  EPA  determined 
that  the  Imperial  Valley  planning  area 
failed  to  attain  the  PMio  NAAQ.S  by 
Decemb(!r  31,  1994  and  reclassified  the 
area  to  “serir)u,s.” 

'I'he  listing  of  the  “Imperial  Valley 
planning  an^a”  in  the  PMio  area 
designations  table  in  40  CFR  81.305 
without  further  description  has  led  to 
some  confusion  as  trj  the  precise., 
boundaries  of  the  designated 
nonattainment  area,  and  the  purpose  of 
today’s  direct  final  ride  is  to  clarify  the 
description  of  the  “Imperial  Valley 
planning  area”  to  eliminate  such 
confusion.  .Specifically,  w'e  are 
clarifying  in  this  action  that  the 
“Imperial  Valley  planning  area”  PMio 
nonattainment  area  is  that  portion  of 
Imperial  County  that  is  defined  as 
follows:  Commencing  at  the  southwest 
corner  of  Imperial  (bounty  and 
extending  north  along  the  Imperial-.San 
Diego  County  line  to  the  northw'est 
corner  of  Imperial  County;  then  east 
along  the  Imperial-Riverside  County 
line  to  the  point  of  intersection  of  the 
eastern  boundary  line  of  Hydrologic- 
Unit  #181 00200: -♦  then  southeasterly 
along  the  eastern  boundary  line  of 
Hydrologic  Unit  #18100200  to  the 
Imperial  County-Mexico  Border:  then 
w'est  along  the  Imperial  County-Mexico 
Border  to  the  point  of  the  beginning. 

For  the  purposes  of  this  action,  EPA 
reviewed  the  Federal  Register 
documents  li.sted  above  as  well  as  EPA 


'•  California  aroa  do.signation.s  are  codified  at  40 
CFR  Bl  .:i05. 

'•Within  Imperial  County,  the  northea.stern 
boundary  of  Hydrologic  I  Init  #18100200  generally 
follow.s  the  Crestline  of  the  Chocolate  Mountains. 


memoranda  and  .State  planning 
documents.  Based  on  that  review,  EPA 
confirmed  the  at;curacy  of  the  above 
de.scription.  .Specifically,  EPA  found 
that: 

•  EPA’s  1987  listing  of  two  Group  1 
areas  within  Imperial  County,  i.e.,  the 
“Imperial  Valley  planning  area”  and  the 
“Yuma  planning  anta,”  e.stahlishe.s  that 
“Imperial  Valley  planning  area”  is  a 
partial  county  area: 

•  The  long-standing  use  of 
Hydrologic  Units  to  describe  other  PMm 
anta  designations  in  de.sert  areas  of 
California  (.see,  e,g.,  the  PMm  area 
designations  in  40  CFR  81.305  for  C.oso 
Junction  planning  area,  Owens  Valley 
planning  area,  Trona  |)lanning  area,  and 
Indian  Wells  planning  area)  establishes 
precedent  for  the  use  of  such  units  to 
describe  the  PMm  area  designation  for 
“Imperial  Valley  planning  area,”  w'hich 
is  also  a  California  desert  area; 

•  EPA  .staff  memorandum  dated  July 
17,  lt)91  de.scribes  the  “Imperial  Valley 
Study  Area”  boundary  in  terms  of 
latitude  and  longitude  that  approximate 
the  hydrologic  unit  boundary; 

•  EPA  staff  map,  undated  but 
believed  to  have  been  prepared  in  tin; 
early  1990s,  illustrates  the  Imperial 
Valley  planning  area  in  terms  of  the 
northeastern  boundary  line  for 
Hydrologic  Unit  #18100200: 

•  EPA  map  (dated  .May  1992)  of  f^Mm 
area  designations  witliin  Region  IX 
show's  the  Imperial  Valley 
nonattainnient  area  as  covering  that 
portion  of  the  county  east  of  a  line  that 
appears  to  approximate  the  northeastern 
boundary  line  for  Hydrologic  Unit 
#18100200;  and 

•  A  .SIP  submittal  dated  January  11, 
1994  for  the  Imperial  Valley  planning 
area  from  the  California  Air  Resources 
Board  (CARB)  to  EPA  includes  a  PMio 
plan  that  de.scribes  the  nonattainment 
area  as  containing  “most  of  Imperial 
County  (approximately  80%)  except  for 
the  portion  east  of  the  Chocolate 
Mountain  Range”  and  includ(!S  a  figure 
that  illustrates  the  nonattainment  area 
showing  a  northeastern  boundary  line 
that  approximates  the  boundary  for 
Hydrologic  Unit  #18100200.'* 

Through  today’s  action,  EF’A  is  not 
changing  the  boundaries  of  the  Imperial 
Valley  planning  area  PMm 
nonattainment  area,  but  is  simply 
clarifying  the  boundaries  of  the  existing 
PMm  nonattainment  area  by  providing  a 
more  detailed  description  herein  and  in 
40  CFR  81.305.  EPA  is  also  not  changing 
the  status  or  classification  of  the 
Imperial  Valley  planning  area  PMm 
nonattaininent  area.  As  such,  the  area 


'■’.See  pages  1-2  and  1-3  of  the  Imperial  Valley 
FMio  IMan  submitted  by  C.ARH  on  lanuary  1 1,  1994. 
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remains  designated  as  “nonattainment” 
for  PM  10  and  classified  as  “serious.” 

II.  EPA’s  Final  Action 

EPA  is  clarifying  that  the  Imperial 
Valley  planning  area  PMm 
nonattainment  area  is  that  portion  of 
Imperial  County  that  is  defined  as 
follows:  Commencing  at  the  southwest 
corner  of  Imperial  County  and 
extending  north  along  the  Imperial-San 
Diego  County  line  to  the  northwest 
corner  of  Imperial  County:  then  east 
along  the  Imperial-Riverside  County 
line  to  the  point  of  intersection  of  the 
eastern  boundary  line  of  Hydrologic 
Unit  #18100200;  then  southeasterly 
along  the  eastern  boundary  line  of 
Hydrologic  Unit  #18100200  to  the 
Imperial  County-Mexico  Border;  then 
west  along  the  Imperial  County-Mexico 
Border  to  the  point  of  the  beginning. 

EPA  is  not  changing  the  boundaries  of 
the  PM  10  area  or  the  status  of  the  area 
as  a  “serious”  PMio  nonattainment  area 
but  is  simply  clarifying  the  description 
of  this  partial  county  area  and  amending 
the  applicable  table  in  40  CFR  81.305 
accordingly. 

EPA  is  publishing  this  nde  without 
prior  proposal  because  we  view  this  as 
a  non-controversial  action  and 
anticipate  no  adverse  comments. 
However,  in  the  propo.sed  rules  section 
of  this  Federal  Register  publication,  we 
are  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  the 
SIP  revision  if  relevant  adverse 
comments  are  received.  This  rule  will 
be  effective  on  May  20,  2013  without 
further  notice  unless  we  receive  adverse 
comments  by  April  18,  2013.  If  we 
receive  adverse  comments,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  We  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  now. 

III.  Statutory  and  Executive  Order 
Reviews 

This  action  simply  clarifies  the 
description  of  an  existing  air  quality 
planning  area  and  would  not  impose 
additional  requirements  beyond  those 
imposed  by  state  law.  For  that  reason, 
this  action; 


•  Is  not  “significant  regulatory 
actions"  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866  (58  FR  51735, 
October  4,  1993); 

•  Does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.y, 

•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)-, 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4); 

•  Does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (64  FR  43255,  August  10, 
1999): 

•  Is  not  economically  significant 
regulatory  actions  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23,  1997); 

•  Is  not  significant  regulatory  actions 
subject  to  Executive  Order  13211  (66  FR 
28355,  May  22,  2001); 

•  Is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  because 
application  of  those  requirements  would 
be  inconsistent  with  the  CAA;  and 

•  Does  not  provide  EPA  with  the 
discretionary  authority  to  address 
disproportionate  human  health  or 
environmental  effects  with  practical, 
appropriate,  and  legally  permissible 
methods  under  Executive  Order  12898 
(59  FR  7629,  February  16,  1994). 

In  addition,  this  action  does  not  have 
Tribal  implications  as  specified  by 
Executive  Order  13175  (65  FR  67249, 
November  9,  2000),  because  the  action 
simply  clarifies  the  description  of 
existing  air  quality  planning  area  and 
thus  will  not  impose  substantial  direct 
costs  on  Tribal  governments  or  preempt 
Tribal  law. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 


report  containing  this  action  and  other 
required  information  to  the  U.S.  Senate^ 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 

This  action  is  not  a  “major  rule”  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  .States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  20,  2013.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  action  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  Parties  with 
objections  to  this  direct  final  rule  are 
encouraged  to  file  a  comment  in 
response  to  the  parallel  notice  of 
propo.sed  rulemaking  for  this  action 
published  in  the  proposed  rules  section 
of  today’s  Fedefal  Register,  rather  than 
file  an  immediate  petition  for  judicial 
review  of  this  direct  final  rule,  so  that 
EPA  can  withdraw  this  direct  final  rule 
and  address  the  comment  in  the 
proposed  rulemaking.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
.307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  March  6,  201.3. 

Jared  Blumenfeld, 

Regional  Administrator,  Region  IX. 

PART  81— {AMENDED] 

■  1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  C — [Section  107  Attainment 
Status  Designations] 

■  2.  Section  81.305  is  amended  in  the 
table  for  “California-PM-10”  by  revising 
the  entry  for  “Imperial  County”  to  read 
as  follows; 

§  81 .305  California. 

ir  *  *  *  * 
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Designated  Area 


California— PM  H) 

Designation 


Date 


Type 


Date 


Classification 


Type 


Imperial  County  11/15/90  Nonattainment  9/10/04  Serious 

Imperial  Valley  planning  area:  That  portion 
of  Imperial  County  that  is  defined  as  fol¬ 
lows: 

Commencing  at  the  southwest  corner  of  Im¬ 
perial  County  and  extending  north  along 
the  Imperial-San  Diego  County  line  to  the 
northwest  corner  of  Imperial  County;  then 
east  along  the  Imperial-Riverside  County 
line  to  the  point  of  intersection  of  the 
eastern  boundary  line  of  Hydrologic  Unit 
#18100200;  then  southeasterly  along  the 
eastern  boundary  line  of  Hydrologic  Unit 
#18100200  to  the  Imperial  County-Mexico 
Border;  then  west  along  the  Imperial 
County-Mexico  Border  to  the  point  of  the 
beginning. 


[KR  t)o<;.  2013-0620B  i'ilod  8:45  ain| 

BILLING  CODE  6560-50-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  483,  488,  489,  and  498 

[CMS-3230-F] 

RIN  0938-AQ09 

Medicare  and  Medicaid  Programs; 
Requirements  for  Long-Term  Care 
(LTC)  Facilities;  Notice  of  Facility 
Ciosure 

AGENCY:  Centers  for  Medic  are  & 
Medicaid  Sccrvices  (CMS),  HHS. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  adopts,  with 
technical  changes,  the  interim  rule  that 
published  February  18,  2011.  That 
interim  rule  revised  the  requirements 
that  a  long-term  care  (LTC)  facility  must 
meet  in  order  to  qualify  to  participate  as 
a  slvilled  nursing  facility  (SNF)  in  the 
Medicare  program,  or  a  nursing  facility 
(NF)  in  the  Medicaid  program.  The 
requirements  implemented  section  0113 
of  the  Patient  Protection  and  Affordable 
Care  Act  to  ensure  that,  among  other 
things,  in  the  case  of  an  LTC  facility 
closure,  individuals  serving  as 
administrators  of  a  SNF  or  NF  provide 
writtim  notification  of  the  impending 
closure  and  a  plan  for  the  relocation  of 
residents  at  least  00  days  prior  to  the 


impending  closure  or,  if  the  Secretary 
terminates  the  facility’s  participation  in 
Medicare  or  Medicaid,  not  later  than  the 
date  the  Secretary  determines 
appropriate. 

DATES:  Effective  on  April  18,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Collins,  (410)  786-3189. 

Ronisha  Davis,  (410)  780-6882. 

Lisa  Parker,  (410)  780-4665. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Overview 

According  to  the  Centers  for  Medicare 
&  Medicaid  Services  (CMS)  data,  as  of 
October  2011,  there  were  15,720  long¬ 
term  care  (LTC)  facilities  (commonly 
referred  to  as  nursing  homes)  in  the 
United  States.  These  facilities  are 
generally  referred  to  as  skilled  nursing 
facilities  (SNFs)  in  the  Medicare 
program  and  as  nursing  facilities  (NFs) 
in  the  Medicaid  program.  For  the  past 
decade,  CiMS  Survey  and  Certification 
Tabulation  of  Certification  and  Survey 
Provider  Enhanced  Reporting  (CASPER) 
data  have  showm  a  decline  in  the 
number  of  nursing  homes,  from  17,508 
in  1999  to  15,720  in  2011.  In  2010,  there 
were  141  nursing  home  closures.  In 
201 1 ,  there  were  90  closures. 

I/rC  facility  closures  have 
implications  related  to  access  to  care, 
the  quality  of  care,  availability  of 
services,  and  the  overall  health  of 
residents.  Therefore,  having  an 
organized  process  that  facilities  must 
follow’  in  the  event  of  a  nursing  home 
clo.sure  will  protect  residents’  health 
and  safety,  and  make  the  transition  as 


smooth  as  possible  for  residents,  as  well 
as  family  members  and  facility  staff. 

On  February  18,  2011,  we  published 
in  the  Federal  Register  an  interim  final 
rule  with  comment  period,  entitled 
“Requirements  for  Long-Term  Care 
(LTC)  Facilities:  Notice  of  Facility 
Closure’’  (76  FR  9503).  In  that  rule,  we 
revised  the  current  requirements  for 
LTC  facilities  under  the  provisions  of 
section  1 1281(h)  of  the  Social  Security 
Act  (the  Act),  as  added  by  section 
61 13(a)  of  the  Patient  Protection  and 
Affordable  Care  Act  (Pub.  L.  111-148, 
March  23,  2010)(Affordable  Care  Act). 
The  new  statutory  provision  requires  us, 
among  other  things,  to  impose  sanctions 
on  the  administrator  of  an  LTC  facility 
for  failure  to  provide  proper  notice  to 
specified  parties,  including  CMS.  that 
the  facility  is  about  to  close. 

B.  Legislative  History'  and  Statutory 
Background 

Sections  1819(b)(1)(A)  of  the  Act  for 
SNFs  and  1919(b)(1)(A)  of  tbe  Act  for 
NFs  both  state  that  a  SNF/NF  must  care 
for  its  residents  in  a  manner  and  in  an 
environment  that  will  promote 
maintenance  or  enhancement  of  the 
quality  of  life  of  each  resident. 

Sections  1819(c)(2)(A)(vi)  and 
1919(c)(2)(A)(vi)  of  the  Act  .state  that  in 
general,  with  certain  specified 
exceptions,  a  SNF/NF  must  permit  each 
resident  to  remain  in  the  facility  and 
must  not  transfer  or  discharge  the 
resident  from  the  facility,  except  under 
specified  circumstances,  including,  at 
clause  (vi),  w'hen  the  facility  ceases  to 
operate. 
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A.s  described  in  detail  in  the  prt^amble 
of  the  February  18,  2011  interim  final 
rule,  section  611.3  of  the  Affordable  Care 
Act  added  subsection  1128l(h]  to  the 
Act,  .setting  forth  certain  requirements 
for  LT('.  facility  c;losun?s.  effective 
March  23,  2011.  We  issued  this  nde  in 
the  form  of  an  interim  final  rule  because 
we  believed  delaying  implementation 
would  continue  to  cause  unjustified 
harm  to  LTC  facility  residents,  families 
and  visitors,  and  to  meet  the  March  23, 
2011  statutory  deadline  for 
implementation  (76  FR  9.')08). 

II.  Health  Disparities 

In  the  February  18,  2011  interim  final 
nde,  we  di.scus.sed  our  goal  of 
addressing  health  care  disparities  (76  FR 
OSO.'j).  We  noted  that  research  has 
extensively  documented  the 
pervasiveness  of  vulnerable  populations 
which  can  be  defineil  by  race/ethnicity, 
socioeconomic  status,  geography, 
gender,  age,  disability  status,  .sexual 
orientation,  and  other  factors.  Although 
there  has  been  much  attention  at  the 
national  level  to  ideas  for  reducing 
health  disparities  in  vulnerable 
populations,  we  remain  vijyjant  in  our 
efforts  to  improve  health  care  quality  for 
all  persons  by  improving  health  care 
access  and  by  eliminating  real  and 
perceived  barriers  to  care  that  may 
contribute  to  less  than  optimal  health 
outcomes  for  vvdnerable  populations. 

We  specifically  requestecl  comments 
in  regard  to  how  our  revised  LTC 
facility  closure  requirements  could  bo 
used  to  address  disparities  among 
facility  residents. 

The  comments  w'e  received  on  this 
provision  and  our  responses  are  set 
forth  below. 

Comment:  Several  comnienters 
enc;ouraged  CMS  to  review  a  number  of 
policies  and  make  changes  that  v\;ould 
have  a  positive  impact  on  health 
disparities.  One  commenter  encouraged 
CMS  to  review  disparate  treatment  of  all 
the  populations  that  were  identified  in 
the  preamble  of  the  regulation  and 
provide  the  appropriate  information  and 
support  that  w'ould  improve  access  to 
culturally  competent  care,  language 
access,  legal  and  counseling  ser\dces. 
The  commenter  suggested  that  CMS  also 
work  with  the  patient  advocacy 
community. 

Another  commenter  suggested  that 
CMS  examine  all  of  the  facilities  owned 
by  the  provider  to  determine  whether 
there  are  differences  in  the  quality  of 
care  provided,  including  significant 
differences  between  predominantly 
Caucasian  and  predominantly  minority 
facilities. 

Other  commenters  suggested  that 
CMS  should  require  more  monitoring  of 


facility  finances,  following  up  on  all 
indicators  of  financial  problems  through 
special  surveys  of  compliance  and 
financial  audits.  It  was  also  suggested 
that  the  concentration  of  Medicaid 
beneficiaries  in  a  small  number  of 
facilities  would  be  reduced  if  CMS 
clarified  that  financial  screening  is 
illegal  under  existing  law.  Another 
commenter  recommended  CMS  issue 
new  guidance  to  .State  .Survey  Agencies 
of  existing  conditions  of  participation 
that  prohibit  di.scriminatory  admissions 
practices  and  provide  training  for  State 
Survey  Agencies  on  how  to  identify 
discriminatory  j)ractices  by  facilities. 

Response:  We  appreciate  the 
fxjmments  received  on  this  very 
important  issue.  CMS  is  committed  to 
addressing  health  care  inequalities  for 
racial  and  ethnic  minorities  that  rely  on 
Medicare  and  Medicaid  for  quality 
health  care.  We  will  consider  these 
comments  in  the  development  of  future 
regulations. 

III.  Provisions  of  the  Proposed 
Regulations  and  Analysis  of  and 
Responses  to  Public  Comments 

In  rospon.se  to  the  February  18,  201 1 
interim  final  rule,  we  received  l.'i  public 
comments.  Interested  parties  that 
submitted  comments  included 
individuals,  advocacy  organizations, 
and  industry  associations.  In  this  final 
rule,  we  provide  a  summary  of  each 
provision,  a  summary  of  the  public 
comments  received  and  our  responses, 
and  any  changes  to  the  interim  final  rule 
we  are  implementing  as  a  result  of 
comments  received. 

A.  Transfer  and  Discharge  (§483.12(n)) 

Timing  of  Notice 

We  revised  §  483.12(a)(.5)(i),  Timing  of 
the  Notice,  to  accommodate  the  closure 
notice  provisions  of  §  483.12(a)(8)  and 
§483.75(r)(l)(i).  The  February  18,  2011 
interim  final  rule  requires  the 
administrator  of  a  facility  to  provide 
written  notification  of  a  facility’s 
closure  to  specified  individuals, 
including  facility  residents,  at  least  60 
days  prior  to  the  date  of  a  voluntary 
closure.  This  60-day  notice  requirement 
is  an  exception  to  the  general  30-day 
advance  notice  requirement  governing 
transfer  and  discharge  of  individual 
patients  from  an  LTC  facility.  The 
comments  we  received  on  this  provision 
and  our  responses  are  set  forth  below. 

Comment:  One  commenter  requested 
clarification  regarding  the  interaction 
between  existing  State  policies  (where 
applicable)  and  Federal  regulations 
when  the  State  requires  no  less  than  60 
(lays  notice.  The  commenter  stated  that 
many  .States  already  have  notification  of 


closure  requirements  in  place,  and 
expressed  concern  that  in  those  .Stat(;s, 
a  nursing  facility  administrator  will  be 
rtiquin^d  to  complete  two  notifications: 
one  consistent  w’ith  .State  law  and 
regulations  and  one  consi.stent  with 
Federal  law'  and  regulations. 

Response:  Only  one  notification 
would  be  njquired  by  this  regulation, 
either  60  days  prior  to  closure  for 
voluntary  closures  or  as  the  .Sc^cretary 
(hitermines  appropriate  for  involuntary 
chxsures.  CMS  does  n(»t  have  authority 
over  State  licensure,  health,  reporting, 
or  facility  requirements.  How’ever, 
according  to  §  488.3(b)(3),  any  time  a 
State  law'  applicable  to  providers  or 
suppliers  of  Medicaid  services  in  that 
.State  is  more  stringent  that  the  f'ederal 
nujuirements,  as  is  hypothesized  here, 
CMS  miKst  enforce  the  more  stringent 
.State  requirement  as  a  condition  of 
Medicare  payment.  For  example,  if  th(^ 
.State  law'  requires  the  administrator  of 
a  NF  participating  in  its  .State  Medicaid 
program  to  provide  a  90-day  notice  (jf 
closure,  the  administrator  would 
provide  90  days  notice,  since  it  is  more 
stringent  for  compliance  with  Federal 
law.  Failure  to  do  so  would  put  both  its 
Medicaid  and  Medicare  payments  at 
risk.  We  also  note  that  regardless  of 
whether  State  or  Federal  regulations 
provide  for  a  longer  notification  period, 
no-preemption  issue  arises  because  a 
facility  complies  with  both  law's  by 
complying  w'ith  the  longer  notification 
period. 

Notice  of  Closure 

We  added  a  new  §  483.12(a)(8)  to 
require  that,  in  the  case  of  a  facility 
closure,  any  individual  who  is  the 
administrator  of  the  facility  must 
provide -written  notification  prior  to  the 
impending  closure  to  the  Secretary,  the 
State  LTC  ombudsman,  the  residents  of 
the  facility,  and  the  legal  representatives 
of  the  resident  or  oth(!r  responsible 
parties,  as  well  as  provide  a  plan  for  the 
transfer  and  adequate  relocation  of  the 
residents,  in  accordance  with  the  new 
.section  §483.75(r).  As  discussed  in 
detail  below,  in  section  III.  B  of  this 
preamble,  we  have  revised  §483.1 2(a)(8) 
to  conform  with  changes  to  §483.7.5(r). 
The  comments  we  received  on  this 
provision  and  our  responses  are  set 
forth  below. 

Comment:  One  commenter  suggested 
that  in  the  final  rule,  the  LTC  facility  be 
required  to  notify  the  medical  director, 
attending  physicians  and  other 
clinicians  who  regularly  provide 
healthcare  services  within  the  LTC 
facility  of  that  facility’s  closure. 

Response:  We  appreciate  the 
commenter’s  suggestion;  however,  we 
do  not  consider  it  necessary  to  provide 
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additional  language  in  the  final  rule 
regarding  notices  to  physicians  and/or 
other  clinicians  providing  services  to 
the  resident.  VVe  believe  this  issue  is 
sufficiently  addressed  in 
§  483.1 2(a)(3)(i),  “Documentation,” 
which  requires  that  when  a  facility 
transfers  or  discharges  a  resident,  the 
resident’s  clinical  ref:ords  must  he 
documented  and  the  documentation 
must  he  made  by  the  resident’s 
physician.  Therefore,  a  resident's 
physician  and/or  other  practitioners 
would  have  received  notice  of  the 
impending  closure  because  they  are 
r(!(|uired  to  be  involved  in  the  discharge 
plan  for  the  resident.  We  will 
incorporate  language  into  the  .State 
Operations  Manual  (.SOM)  to  specify 
that  a  resident’s  practitioner(s)  must  be 
involved  as  soon  as  the  notice  of  closure 
has  been  sent  to  the  residents  to  assure, 
as  stated  in  §  483.7.5(r)(3),  that  the 
residents  would  l)e  transferred  to  the 
most  appropriate  facility  or  oth(;r  setting 
in  terms  of  quality,  services  and 
location,  taking  into  consideration  the 
needs,  choice,  and  best  interests  of  each 
resident. 

B.  Facilitv  Closure — Administrotor 
((f4fi3.75(r)) 

We  added  a  new  paragra|)h  (r)  to 
4}  483.75,  which  requires  any  individual 
who  is  the  administrator  of  the  facility 
to  submit  to  the  Secretary,  the  .Stale  LTC 
oinhudsman,  residents  of  the  facility, 
and  the  legal  representative  of  suidi 
residents  (or  other  responsible  parties) 
written  notification  of  an  impending 
closure  at  least  80  days  prior  to  the  date 
of  closure:  or,  in  the  case  of  a  facility 
where  the  .Secretarv  terminates  the 
facility’s  participation  in  the  Medicare 
and/or  Medicaid  programs,  no  later  than 
the  date  that  the  Secretary  determines 
appropriate  for  such  notification.  The 
language  of  this  paragraph  parallels  that 
of  section  1 1281(h)  of  the  Ac:t,  as  added 
by  section  til  13(a)  of  the  Affordable 
dare  Act.  The  comments  we  received  on 
this  provision  and  our  responses  are  set 
forth  below. 

(k)mment:  The  majority  of 
commenters  supported  the  February  18. 
2011  interim  final  rule,  stating  that  they 
believe  the  rule  would  improve  resident 
notification  and  facility  planning,  and 
would  ensure  a  smooth  relocation  of 
LTC  facility  residents  in  the  event  of  a 
facility  closure  or  relocation. 

Hesponse:  VVe  appreciate  the  supjKirt 
from  the  commenters  on  this  rule.  We 
believe  that  having  a  requirement  that 
(istablishes  an  organized  prof;ess  that 
facilities  must  follow  in  the  event  of  an 
ITC]  facility  closure  protects  re.sidents' 
health  and  safety,  and  makes  the 
transition  as  smtXJth  as  possible  for 


residents,  family  members  and  facility 
staff. 

Comment:  A  few  commenters 
recommended  that  the  final  rule  define 
the  term  "closure.”  Another  commenter 
suggested  sperdfic  changes  to  the 
language  in  §483.75(r)(l).  The 
commenter  suggested  that  we  revise  the 
regulation  to  requin;  that  the 
administrator  submit,  “written 
notification  of  an  impending  closure 
whenever  It)  or  more  residents  are 
likely  to  be  transferred  due  to  any 
voluntary  or  involuntary  change  in  the 
status  of  the  license  or  operation  of  a 
facility,  including  hut  not  limited  to,  a 
facility  closure  or  voluntary  or 
involuntary  termination  of  a  facility’s 
Medicaid  or  Medicare  certification.” 

One  commenter  recommended  that  an 
exception  he  made  to  the  nsjuirement  of 
written  notification  for  unplanned 
evtiiits,  such  as  a  fire,  major  storms,  or 
Hooding. 

Besponse:  For  tin;  purpo.se  of  this 
regulation,  “closure”  means  an  bTO 
facility  that  cea.ses  to  operate  under 
§483.12(a)(2)(vi),  and  therefore,  is  no 
longer  providing  care  and  services  to 
residents.  We  believe  that  the 
notification  requirements  should  he  met 
regardless  of  the  number  of  residents 
likely  to  he  transferred.  We  do  not 
believe  that  establishing  critixia  for  a 
minimum  number  of  residents  that  must 
be  affected  before  the  notice 
recpiirements  apply  promotes  the 
highest  quality  of  care  during  what  can 
be  a  difficult  situation.  We  believe  that 
all  residents  shoidd  be  made  aware  of  a 
facility  closure  in  a  rea.sonable  amount 
of  time,  regardless  of  the  size  of  the 
facility,  as  this  regulation  currently 
requires. 

Regarding  unplanned  events,  current 
regulations  at  §488.42(>(a),  “Transfer  of 
residents.”  or  closure  of  the  facility  and 
transfer  of  residents,  gives  a  State  the 
authority  to  transfer  Medif;are  and 
Medicaid  patients  out  of  a  facilitv 
(temporarily  or  permanently)  in 
emergency  situations.  If  the  .State  orders 
the  temporarv  relocation  of  residents 
during  an  emergency,  with  the 
expectation  that  the  residents  will 
return  to  the  facility,  this  would  not  be 
regarded  as  a  facility  closure  under  this 
re(]uirement  and  the  notification 
requirements  under  4?483.75(r)  would 
not  be  applicable.  For  example,  if  a 
facility’s  air  conditioning  failed  during 
a  heat  wave,  the  State  could  order  the 
facility  to  relocate  all  of  its  residents 
while  the  problem  was  being 
investigated,  withtnit  closing  the 
facility. 

(kmwwnt:  One  commenter  suggested 
that  the  final  rule  allow  for  a  longer 
notification  perioil  for  residents  and 


their  families,  as  w'ell  as  others,  in  the 
f:ase  of  an  involuntary  closure.  A  longer 
notice  period  would  give  family 
members  time  to  consider  whether  a 
home  and  community-based  setting 
would  better  meet  the  I.TC  facility 
resident’s  needs  than  placement  in 
another  LT(>  fat;ilily.  'i’he  commenter 
further  recommended  that,  to  the  extent 
possible,  the  closure  notification 
requirement, for  involuntary 
terminations  should  he  at  least  80  days 
in  advance  of  closure,  consistent  with 
the  rule  for  voluntary  closures,  (jr  at  a 
minimum,  30  days,  consistent  with  the 
transfer/di.scharge  provisions  at 
483.1 2(a)(5)(i),  unless  there  is  an 
immediate  threat  to  the  health  and 
.safety  of  residents  that  necessitates  a 
shorter  notification  timeframe. 

Besponse:  This  regulation  does  not 
pret;lude  a  facilitv  from  providing  a' 
longer  notification  period  if  it  chooses. 
Only  the  .Stat(!  has  the  authority  to  clos(i 
a  facility.  (’.MS  has  authority  to 
tei  ininate  jjiovider  agreements  and 
thereby  Medicare  payments,  as  well  as 
the  k’ederal  Medicaid  matching  payment 
to  the  .State.  In  this  ca.se,  the  notification 
requirements  are  determined  by  the 
.Secretary  in  collaboration  with  the 
Slate.  In  the  preamble  of  the  February 
18,  2011  interim  final  rule,  we  provided 
background  information  regarding  how 
the  Secretary  may  determine  a  date  for 
notification  (78  FR  9508). 

Additionally,  §483.75(r)(3)  requires 
that  the  administrator  include  in  the 
written  notification  of  closure 
assurances  that  the  residents  would  he 
transferred  to  the  most  appropriate 
facility  or  other  setting  in  terms  of 
quality,  services,  and  location,  taking 
into  consideration  the  needs,  choice, 
and  best  interests  of  each  resident.  We 
believe  that  this  requirement 
sufficientiv  addre.sses  the  commenter’s 
concern  about  ensuring  that  the 
resident’s  needs  are  successfully  met 
upon  relocation  to  another  facility  or 
location. 

Comment:  One  commenter  suggested 
that  in  addition  to  State’s  approving  the 
closure  plan  prior  to  notification  and 
overseeing  closures,  LTC  facility 
administrators  should  also  be  required 
to  send  the  notice  directly  to  the  Slate 
Survey  Agencies. 

Besponse:  We  agree  with  the 
commenter  that  the^written  notification 
should  also  be  given  to  the  .State  .Survey 
Agency.  The  State  .Survey  Agency  acts 
on  the  behalf  of  the  Secretary  and  the 
intent  of  the  February  18,  2011  interim 
final  rule  was  to  ensure  that  the 
notification  went  to  the  .State  Survey 
Agency.  Therefore,  we  are  revising  the 
regulation  at  4j483.75(r)(l)  to  clarify  that 
any  individual  who  is  the  administrator 
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of  the  facility  must  submit  to  the  State 
Sur\'ey  Agency,  the  State  LT(^ 
omhudsman,  residents  of  the  facility, 
and  the  legal  rejiresentatives  of  such 
residents  or  other  responsible  parties, 
written  notification  of  an  impending 
closure.  As  noted  above,  we  have  also 
revised  *5  483. 12(a)(8)  to  clarify  that  the 
written  closure  notification  must  be 
submitted  to  the  State  Survey  Agency. 

C.  .Ven  Admissions  After  Closure  Notice 
((i4t)3.75lrll2)) 

At  ti483.75(r)(2).  we  reipiire  any 
individual  who  is  the  administrator  of 
the  LT(^  facility  to  ensure  that  the 
facility  does  not  admit  any  new 
residents  on  or  after  the  date,  which 
such  written  notification  of  facility 
closure  is  submitted  to  the  Secretary, 
the  State  LTC  ombudsman,  and  the 
residents,  and/or  their  representatives  or 
other  responsible  parties. 

We  did  not  receive  any  public 
comments  regarding  this  recjuirement; 
therefore,  we  are  finalizing  §  483.7.'j(r)(2) 
as  published  in  the  interim  final  rule. 

D.  Closure  Notice  (§  483.75(r){3)) 

At  §  483.75(r)(3).  we  require  that  any 
individual  who  is  the  administrator  of 
an  LTC,  facility  include  in  the  written 
notice  of  closure,  a  plan  that  has  been 
approved  by  the  State  for  the  transfer 
and  adequate  ndocation  of  the  residents 
by  a  date  that  must  be  specified  by  tlu; 
.State  prior  to  closure.  The  plan  must 
include  assurances  that  the  residents 
will  be  transferred  to  the  most 
appropriate  facility  or  other  setting  in 
terms  of  quality,  services,  and  location, 
taking  into  consideration  the  needs, 
choice,  and  best  interests  of  each 
resident. 

In  the  preamble  of  the  February  18, 
2011  interim  final  rule,  we  expre.ssed 
our  expectation  that  the  closure  plan 
would  include  sufficient  detail  to 
identify  clearly  the  steps  the  facility 
would  take,  and  would  specify  the 
individual  responsible  for  ensuring  the 
steps  were  successfully  carried  out  (76 
FR  9507).  We  note  that  we  inadvertently 
omitted  language  regarding  the  statutory 
requirement  at  section  11281(h)(1)(C)  of 
the  Act  for  State  approval  of  the  plan. 

We  are  correcting  the  language 
accordingly  in  section  §  483.73{r)(3)  of 
the  regulations  text  in  this  final  rule. 

The  comments  we  received  on  this 
provision  and  our  responses  are  set  * 
forth  below. 

Comment:  Several  commenters 
sirggested  that  the  final  rule  include 
regulations  text  specifying  the  minimum 
requirements  for  the  facility  closure 
plan,  including  information  on,tran.sfer 
and  duscharge  rights.  ,  ,  .  , 


Response:  We  appreciate  the 
commenter’s  suggestion;  however,  we 
do  not  believe  it  is  necessary  to  include 
specific  requirements  for  the  plan  in  the 
regulation  text.  We  want  to  allow  each 
LTC  facility  the  flexibility  to  develop  a 
plan  that  would  most  effectively  protect 
the  residents’  health,  safety,  and  well¬ 
being.  We  note  that  we  included 
detailed  examples  of  elements  of  a 
closure  plan  in  the  preamble  of  the 
February  18,  2011  interim  final  rule  (76 
FR  9507).  In  addition,  we  intend  to 
issue  further  guidance  regarding  the 
elements  of  a  closure  plan  subsequent  to 
the  publication  of  this  final  rule. 

Comment:  One  commenter 
r(!commended  that  C,M^  require  the 
facility  administrator  to  share  the 
required  relocation  plan  with  residents 
and  family  members,  as  well  as  making 
it  available  upon  request  and/or  publish 
the  plan  on  .State  government  nursing 
home  information  Web  sites. 

Response:  We  appreciate  the 
commenter’s  .suggestion.  However,  we 
do  not  believe  that  sharing  the  facility’s 
relocation  plan  with  residents  w'ouhl  be 
appropriate,  since  the  plan  includes 
information  that  does  not  directly 
pertain  to  tlu?  health,  safety,  and  well- 
l)eing  of  the  residents  (for  example, 
continuation  of  appropriate  staffing 
levels  and  paychecks  at  the  facility; 
method  for  communicating  with  staff 
and/or  unions;  and  ongoing  provision  of 
necessary  .supplies,  for  example,  food, 
linens,  and  utilities).  The  facility  mu.st 
meet  its  obligation  set  out  at  existing 
§  483.12(a)(4),  “Notice  before  transfer,” 
to  j)rovide  notice  to  the  r(;sident  before 
the  transfer  or  discharge  of  the  resident, 
(lur  requirements  at  existing 
t?  483.12(a)(6),  “('.ontents  of  the  notice,” 
specifically  .set  out  what  must  be 
included  in  the  notice  of  transfer  given 
to  residents  and,  if  known,  a  family 
member  or  legal  representative.  .Since 
the  transfer  and  discharge  requirements 
are  tailored  specifically  to  each 
resident’s  unique  needs,  we  believe  that 
the  required  information  will 
sufficiently  address  the  commenter’s 
concerns. 

Additionally,  the  Nursing  Home 
Compare  Web  site  is  a  tool  available  to 
individuals  looking  for  updated 
comparative  information  regarding 
functioning  LTC  facilities;  this 
information  can  be  utilized  during  the 
relocation  process,  and  is  available 
online  at;  http://wv\'iv.medicare.gov/ 
nhcompareJ  include/ datasection/ 
questions/proximitysearch.asp'fhhcp- 1 . 

Comment:  Some  commenters 
expressed  concern  that  CMS  was 
requiring  the  facility, closure  plan  to 
include  a  commitment  to  retain  and  pay 
employees  at  the  facility  until  it  was 
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clo.sed  (76  FR  9507).  In  particular,  the 
commenters  were  concerned  that  the 
admini.strator  might  be  held  accountable 
for  civil  monetary  penalties  for  any 
failure  to  adequately  staff  and  pay 
(unployees.  The  commenters  observed 
that  unless  the  facility  administrator 
was  also  the  owner,  the  administrator 
generally  would  not  have  authority 
over,  or  acce.ss  to.  the  funds  that  would 
be  used  to  pay  staff. 

Response:  While  we  expect  the  LTC 
facility  administrator  will  be  able  to 
identify  the  necessary  steps  for  a 
suc;ce.ssful  transfer  of  the  residents,  we 
note  that  the  contents  of  the  closure 
plan  described  in  the  preamble  of  the 
February  18,  2011  interim  final  rule 
were  examples,  not  requinmients  (as 
incorrectly  characterized  by  th(? 
commenter).  Additionally,  as  mentioned 
in  the  preamble  of  the  February  18,  201 1 
interim  final  rule,  we  expect  that  the 
closure  plan  include  sufficient  detail  to 
clearly  identify  the  steps  the  facility 
would  take,  and  the  individual 
responsible  for  ensuring  the  steps  are 
successfully  carried  out,  such  as 
continuation  of  appropriate  staffing 
levels,  and  j)aychecks  at  the  facility.  We 
intend  to  provide  more  detail  on  the 
contents  of  the  closure  plan  in  the 
interpretive  guidance. 

Comment:  .Several  commenters 
requested  clarification  as  to  how'  a 
resident  would  be  assessed  for  transfer 
to  either  an  L3’C  facility  or  other 
community  and  home-based  settings. 
Additionally,  one  commenter  recpiested 
clarifif;ation  regarding  what  would 
happen  if  admission  to  any  of  the 
settings  deemed  most  appropriate  for 
the  resident  were  denied. 

Response:  We  believe  existing 
requirements  at  ^  483.20(1),  “Discharge 
summary,’’  should  sufficiently  address 
the  commenter’s  concerns  regarding 
how  a  resident  would  be  assessed  for 
transfer.  According  to  those 
requirements,  when  the  facility 
anticipates  discharge,  a  resident  mu.st 
have  a  discharge  summary  that  includes 
a  final  summary  of  the  resident’s  status 
to  include  the  elements  in  the 
comprehensive  assessment  of  a 
resident’s  needs  located  in  §  483.20(b). 
.Section  483.20(1)  also  requires  a  post¬ 
discharge  plan  of  care  to  be  developed 
with  the  participation  of  the  resident 
and  his  or  her  family.  The  plan  of  care 
will  assist  the  resident  with  adjusting  to 
his  or  her  new  living  environment. 

Additionally,  §  483.75{r)(3)  requires 
the  LTC  facility  to  include  in  the  notice, 
the  plan  for  the  transfer  and  adequate 
relocation  of  the  re.sidents  of  the  facility 
by  a  date  that  would  be  specified  by  the 
.State  prior  to  closure,  that  has  been  ! 
approved  by  the  State,  including 


Federal  Register/ Vol.  78,  No.  53 /Tuesday,  March  19,  201 3 /Rules  and  Regulations 


16799 


assurances  that  the  residents  would  be 
transferred  to  the  most  appropriate 
facility  or  other  setting  in  terms  of 
quality,  services,  and  location,  taking 
into  consideration  the  needs,  choice, 
and  best  interests  of  each  resident.  If 
admi.ssion  to  any  of  the  .settings  deemed 
most  appropriate  for  the  resident  were 
denied,  the  facility  would  .still  be 
responsible  for  locating  another  setting 
comparable  in  terms  of  quality,  services, 
and  location,  taking  into  consideration 
the  needs,  choice,  and  best  interests  of 
the  resident,  in  order  to  comply  with  the 
requirements  of  this  regulation. 

Comment:  One  commenter 
recommended  that  CM.S  require  that 
SNFs  and  NKs  give  residents,  to  the 
extent  possible,  an  opportunity  to  visit 
facilities  in  advance  so  that  they  can 
choose  the  facility  they  w'ould  like  to 
move. 

/le.s'pon.se; 'I’his  regulation  does  not 
prohibit  residents  of  a  .SNF  or  NF  from 
visiting  other  facilities  in  advance. 
Additionally,  existing  regulations  at 
§  483.12(a)(7),  state  that  a  facility  must 
provide  sufficient  preparation  and 
orientation  to  residents  to  ensure  safe 
and  orderly  transfer  or  discharge  from 
the  facility.  The  facility  should  actively 
involve,  to  the  extent  possible,  the 
resident  and  the  resident’s  family  in 
selecting  the  new  residenc;e.  Some 
examples  of  orientation  may  include 
trial  visits,  if  possible,  by  the  resident  to 
a  new  location;  orienting  staff  in  the 
receiving  facility  to  the  resident’s  daily 
patterns;  and  reviewing  with  staff 
routines  for  handling  transfer  and 
discharges  in  a  manner  that  minimizes 
unnecessary  and  avoidable  anxiety  or 
depression  for  the  resident. 

Comment:  One  commenter  suggested 
that  the  facility’s  closure  plan- include  a 
requirement  to  ensure  that  other  nursing 
homes,  including  those  owned  by  the 
same  company  as  the  facility  that  is 
closing,  do  not  have  acce.ss  to  a 
resident’s  record  in  order  to  “cherry 
pick”  private  pay  residents  or  tho.se 
with  lighter  care  needs.  Additionally, 
one  commenter  suggested  that  the 
facility’s  closure  plan  include 
information  on  how  residents  may 
contact  the  State’s  long-term  care 
ombudsman  and  access  CMS’s  Nursing 
Home  (Compare  Web  site  since  the 
updated  data  planned  for  the  site  will 
increase  its  value  as  a  tool  for  residents 
to  select  an  alternate  nursing  home  in 
the  event  of  a  facility  closure. 

Response;  The  selection  of  an 
alternate  facility  is  a  decision 
collectively  made  by  the  resident  (or 
their  responsible  party)  and  the  care 
planning  team.  We  believe  that  the 
provision  at  §483.75(r)(3),  which 
requires  the  written  notice  to  assure 


residents  that  they  will  be  transferred  to 
the  most  appropriate  facility  or  other 
setting  in  terms  of  quality,  services,  and 
location,  taking  into  consideration  the 
needs,  choice,  and  best  interests  of  each 
resident,  adtiquately  addresses  the 
commenter’s  concerns.  In  addition,  to 
ensure  that  the  residents’  rights  are 
protected,  §483.75(r)(l)  requires  the 
ombudsman  to  be  i.ontacted  as  part  of 
the  closure  notice.  Under  th(!  Federal 
Older  Americans  Act,  every  State  is 
required  to  have  an  Ombudsman 
Program  that  addresses  complaints  and 
advocates  for  improvements  in  the  l/FC 
system 

( h  ttp://wiv\v.ltcombudsman .  org/) . 

Comment:  Several  conunent(!r.s 
offered  siiggestions  to  CMS  on  what 
should  be  included  in  the  vSOM 
regarding  the  implementation 
guidelines  for  this  regulation.  One 
commenter  suggesttui  that  CM.S  include 
in  the  SOM  that  nursing  home  residents 
displaced  due  to  a  facility  closure  be; 
provided  with  information  about  and 
access  to  home  and  community-based 
setting  options  as  appropriate. 

Another  commenter  suggested  that 
CMS  provide  additional  guidance  to 
State  Survey  Agencies  regarding  how  to 
u.se  monitors  and  temporary  managers 
more  effectively  in  facility  closure 
situations.  Additionally,  one  commenter 
recommended  that  the  .SOM  should 
include  guidance  related  to  timeframes 
for  completion  of  all  paperwork 
assuring  successfid  resident  relocation. 
Another  commenter  recommended  that 
CMS  incliule  guidance  regarding  post- 
transfer  assessments  of  the  residents’ 
emotional  health.  The  commenter  stated 
that  an  a.s.sessment  would  ensure  that 
evaluating  the  succe.ss  of  the  residents 
relocation  would  not  be  limited  to  the 
mere  physical  move  it.self,  but  would 
also  consider  the  residents’ 
psychosocial  adjustment. 

Response:  We  appreciate  the 
commenters’  suggestions  regarding 
guidance  for  surveyors.  We  wiill 
consider  these  i;omments  when  making 
changes  to  the  interpretive  guidance. 

E.  Facility  Closure  (§  483.75(s)) 

At  §483.75(s),  we  require  that  the 
facility  have  in  place  policies  and 
procedures  that  will  en.sure  the 
administrator’s  duties  and 
responsibilities  involve  providing  the 
appropriate  notices  in  the  event  of  a 
facility  closure.  In  the  preamble  to  the 
February  18,  2011  interim  final  rule,  we 
noted  that  the  facility  will  not  be 
sanctioned  for  noncompliance  with  this 
rule;  however,  it  may  be  cited  for  a 
deficiency  during  the  survey  process  (76 
FR  9507).  We  are  finalizing  these 


provisions  as  set  forth  in  the  interim 
final  rule. 

The  comments  we  rec:eived  on  this 
provision  and  our  responses  are  set 
forth  below. 

Comment:  One  commenter  suggested 
that  CMS  withdraw  §483.75(s)  from  the 
final  rule  due  to  its  inconsistency  with 
the  Congressional  intent,  which  is  to 
hold  the  administrator,  not  the  facility, 
accountable  for  failure  to  provide  proper 
notification  in  advance  of  a  facility 
closure.  Alternatively,  a  few 
commenters  suggested  that  the  final  rule 
should  establish  a  process  for 
sanctioning  facility  owners  in  addition 
to  administrators  who  do  not  comply 
with  the  closure  provisions.  Some 
commenters  suggested  that  the 
provision  was  unnecessary  because 
when  a  facility  decides  to  close,  the  rule 
requires  the  administrator  to  prepare  the 
closure  plan  and  seek  appropriate 
approvals,  regardless  of  whether  the 
facility  has  policies  and  procedures. 

Response:  As  we  stated  in  the 
preamble  of  the  February  18,  201 1 
interim  final  rule,  while  this  provision 
is  not  explicitly  required  by  .section 
11281(h)  of  the  Act.  we  believe  that  it  is 
implicitly  authorized  by  this  section  of 
the  Act,  which  set  forth  requirements 
for  LT(^  facility  closures.  Moreover, 
issuance  of  this  regulatory  provision  is 
permitted  by  the  general  rulemaking 
authority  of  .sections  1819(d)(4)(13)  and 
1919(d)(4)(B)  of  the  Act,  which 
explicitly  permits  the  Secretary  to  issue 
rules  relating  to  the  health,  .safety,  and 
well-being  of  residents,  as  well  as  rides 
concerning  physical  facilities. 
Additionally,  §  483.75(d),  Governing 
body,  requires  the  facility  to  have  a 
governing  body,  or  designated  ptirsons 
functioning  as  a  governing  body,  that  is 
legally  responsible  for  establishing  and 
implementing  polices  regarding  the 
management  and  operation  of  the 
facility.  Therefore,  the  facility  is 
responsible  for  the  over<ill  functioning 
of  the  LTG  facility,  though  it  will  not  be 
sanctioned  for  noncompliance  with  this 
rule,  a  facility  that  does  not  meet  the 
requirements  at  §483.75(s)  could  ho 
cited  for  a  deficiency  during  the  survey 
proces.s.  We  continue  to  believe  this 
level  of  added  protection  wdll  ensure 
that  the  intent  of  the  Congress  is 
implemented  and  that  residents  receive 
adequate  notice  before  a  facility  closure. 

F.  Transfer  of  Residents,  or  Closure  of 
the  Facility  and  Transfer  of  Residents 
(§488.426) 

We  revised  §  488.426,  Transfer  of 
residents,  or  closure  of  the  facility  and 
transfer  of  residents,  at  §  488.426(b)  to 
include  a  cross-reference  to  the  new 
requirements  at  §483.75(r).  We  also 
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added  a  new  requirement  at  §  488.426(c) 
to  address  the  required  notifications 
when  a  facility  closes.  We  are  finalizing 
these  provisions  set  forth  in  the  interim 
final  rule. 

The  comments  we  received  on  this 
provision  and  our  respon.ses  are  set 
forth  below. 

Comment:  A  few  commenters 
mentioned  that  the  Affordable  Care  Act 
retpiires  the  notices  issued  by 
administrators  to  include  a  closure  plan 
that  has  been  approved  by  the  State: 
however,  the  regulation  does  not 
establish  any  process  for  State  review 
and  action  on  facility  closure  plans.  It 
was  suggested  that  the  final  rule 
e.stablish  these  procedures  under  w'hich 
States  would  review  and  act  on 
proposed  closure  plans.  The  commenter 
suggested  that  CMS  prescribe  in 
regulations  (rather  than  through  sub- 
regulatory  guidance  in  the  SOM)  that 
States  will  be  required  to  epsure  safe 
relocation  of  residents  following  their 
facility’s  closure  and  that  CMS  has 
authority  to  enforce  the  requirements 
directly. 

Response:  HccAion  1 128(h)(l)((d  of  the 
Act  states  any  individual  who  is  the 
administrator  of  a  facility  must  include 
in  the  notice  a  plan  for  the  transfer  and 
adequate  relocation  of  the  residents  of 
the  facility  by  a  specified  date  prior  to 
closure  that  has  been  approved  by  the 
State,  including  assurances  that  the 
residents  will  be  transferred  to  the  most 
appropriate  facility  or  other  setting  in 
terms  of  quality,  services,  and  location, 
taking  into  consideration  the  needs, 
choice,  and  best  interests  of  each 
resident.  In  accordance  with  the  statute. 
States  are  required  to  approve  the  plan. 
We  expec;t  the  State  Survey  Agency  to 
manage  the  approval  process.  Thus,  we 
do  not  believe  it  is  necessary  to  add 
these  requirements  to  the  regulation,  but 
will  address  it  in  the  SOM.  In  this  final 
rule,  we  have  revised  the  language  at 
§483.75(r)(3)  of  the  regulations  text  to 
incorporate  the  explicit  requirement. 

The  regulation  text  will  now  read, 
“Include  in  the  notice  the  plan,  that  has 
been  approved  by  the  State,  for  the 
transfer  and  adequate  relocation  of  the 
nisidents  of  the  facility  by  a  date  that 
would  be  spet:ified  by  the  State  prior  to 
closure,  including  assurances  that  the 
resident  would  be  transferred  to  the 
most  appropriate  facility  or  other  setting 
in  terms  of  quality,  services,  and 
location,  taking  into  consideration  the 
needs,  choice,  and  best  interests  of  each 
resident.” 

C.  Administrator  Sanctions:  Long-Term 
Care  Facility  Closures  (§  488.446} 

As  required  by  section  6113  of  the 
Affordable  Care  Act,  we  added  a  new 


§488.446,  which  will  potentially  subject 
to  sanctions  any  administrator  of  a 
facility  that  fails  to  comply  with  the 
requirements  at  §483.7.5(r).  We  are 
finalizing  these  provisions  as  set  forth  in 
the  interim  final  rule.  The  comments  we 
received  on  this  provision  and  our 
respon.ses  are  set  forth  below. 

Comment:  .Several  commenters  had 
i:oncerns  that  an  owmer  of  a  nursing 
facility  could  arrange  for  the  closure  of 
the  facility  after  the  prescribed 
timeframe  for  rfotification,  w'ithout 
know'ledge  or  involvement  of  the 
administrator,  thus  expo.sing  the  facility 
administrator  to  the  .sanction  when  they 
were  not  aware  of  the  owner’s  plans  to 
close  the  facility.  Additionally, 
commenters  requested  that  CM.S 
consider  waiving  sanctions  for 
administrators  that  are  hired  after  the 
decision  is  made  to  close  a  facility. 

Response:  We  agree  with  the 
commenters  that  the  administrator  may 
encounter  a  situation  where  adequate 
time  to  submit  a  notification  of  closure 
to  the  specified  entities,  as  required  by 
§  483.7.5(r){l),  was  not  given.  In  some 
cases,  an  administrator  may  not  have 
had  control  over  implementing  the 
notice  procedures.  For  example,  an 
administrator  may  have  been  hired  to 
oversee  the  facility’s  impending  closure, 
although  he  or  she  was  not  pre.sent 
when  the  decision  was  made  to  close 
the  facility.  The  adniini.strator  may  have 
been  employed  less  than  60  days  prior 
to  closure.  Another  possibility  is  that 
the  facility  owner  may  not  have  even 
informed  the  new  administrator  of  plans 
to  close  the  facility.  However,  the  lack 
of  previous  involvement  does  not 
relieve  the  administrator  (at  the  time  nf 
closing)  of  the  responsibility  for 
implementing  the  plan  and  the 
procedures  as  required  to  the  extent 
possible.  In  these  instances,  the 
administrator  would  be  expected  to 
provide  the  closure  notice  as  soon  as 
possible  and  begin  implementing  the 
plan  for  closure,  working  with  the  .State 
.Survey  Agency  for  transferring  the 
residents.  The  administrator  hired  to 
assist  with  closure  would  be  expected  to 
implement  the  closure  plan  and  work 
closely  with  the  State  and  CMS  to 
assure  that  appropriate  procedures  were 
implemented.  From  the  time  that  the 
administrator  was  made  aware  of  the 
closure,  he  or  she  would  be  responsible 
for  compliance  with  this  regulation. 

Additionally,  while  it  was  not 
mandated  by  the  Affordable  Care  Act, 
we  have  added  §498.5(m),  which  allows 
for  appeal  rights  of  an  individual  who 
is  the  admini.strator  of  a  SNF  or  NF. 
Therefore,  if  an  individual  who  is  the 
administrator  of  a  SNF  or  NF  is 
dis.satisfied  with  the  decision  of  CMS  to 


impose  sanctions,  he  or  she  would  be 
entitled  to  a  hearing  before  an 
Administrative  Law  judge  (ALj).  to 
reque.st  the  Departmental  Appeals  Board 
review  of  the  hearing  decision,  and  to 
seek  judicial  review  of  the  Board’s 
decision. 

Comment:  A  few  commenters 
expres.sed  concerns  about  the  Civil 
Monetary  Penalty  (CMP)  levels  being 
too  low,  considering  that  section  6113  of 
the  Affordable  (’are  Act  permits  fines  of 
up  to  $100,000  and  subsequent 
exclusion  from  participating  in  any 
Federal  healthcare  programs  and 
suggested  increasing  the  minimum 
penalty.  Another  commenter 
recommended  enforcing  CMPs  from 
$100.00  up  to  $1,000.00,  multiplying 
tlie  amount  of  the  CMP  by  tbe  number 
of  residents  who  were  admitted  after 
written  notice  of  closure  was  provided 
to  the  State.  Another  commenter 
suggested  that  those  facilities  that 
committed  multiple  offen.ses  should 
incur  all  penalties  to  the  fullest  extent 
possible,  while  another  commenter 
requested  clarification  and/or  criteria 
for  what  would  con.stitute  multiple 
offenses  that  would  result  in  increased 
amounts  of  (]MPs. 

Response:  We  believe  that  the 
Congress  intended  for  CM.S  to  use 
sanctions  as  a  method  to  ensure  that  the 
statutory  requirements  are  enforced.  3’he 
statutony'  language  that  w'as  enacted 
stated  “up  to  $100,000.”  This  language 
e.stablished  a  maximum  limit,  but 
afforded  CM.S  the  discretion  to 
determine  the  actual  amount  of  the 
sanctions.  Due  to  the  many  possible 
combinations  of  violations  that  could  be 
cited,  the  amount  of  the  penalty  will  be 
determined  based  on  tbe  survey 
findings.  For  example,  if  it  is 
determined  that  an  administrator  of 
record  completely  fails  to  take  the 
net’«s.sary  and  timely  actions  to  adhere 
to  the  closure  requirements,  thus 
potentially  causing  harm  to  residents, 
then  the  administrator  could  be  subject 
to  additional  CMPs.  Any  sanctions  that 
have  been  levied  against  an 
administrator  could  also  ■be  reviewed  by 
the  State’s  licensing  agency  for  possible 
disciplinary  action,  including 
.suspension  or  termination  of  the 
administrator’s  license,  in  tho.se  States 
that  provide  for  the  licensing  of  LT(] 
facility  administrators.  Interpretive 
guidelines  are  being  developed  that  will 
establish  criteria  for  determination  of  its 
CMP  amounts. 

Comment:  One  commenter  suggested 
that  CMS  and  State  licensing  agencies 
consider  sharing  a  percentage  of  any 
resultant  CMP  proceeds  with  any  parties 
that  may  hav/?  directly  been  injured 
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because  of  failures  to  notify  and/or  plan 
for  relocation, 

Response;  Existing  requirements  at 
^488.433,  “Civil  money  penalties;  Uses 
and  approval  of  civil  money  penalties 
imposed  by  CMS,”  state  that  10  percent 
of  the  collected  CMP  funds  that  are 
required  to  be  held  in  escrow  and  that 
remain  after  a  final  administrative 
decision  will  be  deposited  with  the 
Department  of  Treasury.  The  remaining 
90  percent  of  the  collected  CMP  funds 
that  are  required  to  be  held  in  escrow 
and  that  remain  after  a  final 
administrative  decision  may  not  be  used 
fi)r  survey  and  certification  operations, 
hut  must  he  used  entirely  for  activities 
that  protect  or  improve  the  quality  of 
care  for  residents.  These  activities  must 
be  approved  by  CM.S  and  may  include, 
but  are  not  limited  to:  support  and 
protection  of  residents  of  a  facility  that 
closes,  time-limited  expenses  incurred 
in  the  process  of  relocating  residents  to 
home  and  community-based  settings  or 
another  facility  when  a  facility  is  clo.sed 
or  flownsized  pursuant  to  an  agreement 
with  a  .State  Medicaid  agency,  facility 
improvement  initiatives  approved  by 
CM.S,  such  as,  joint  training  or  facility 
staff  and  surveyors  or  technical 
assistance  for  facility  implementing 
quality  assurance  and  performance 
improvement  program,  when  facilities 
have  been  cited  bv  (',MS  for  deficiencies 
in  the  applicable  requirements.  While 
the  collected  CMPs  are  not  dispersed  to 
the  affected  parties  directly,  the  money 
will  be  used  to  protect  and  improve  the 
quality  of  care  for  residents.  Therefore, 
we  believe  they  ultimately  will  derive 
benefits  from  the  collected  CMP  funds. 

Cdnimrnt:  A  few  commenters 
requested  clarification  regarding  what 
would  constitute  “unjustified  harm”  to 
the  resident,  family,  and  visitors,  as 
mentioned  in  the  preamble  to  the 
February  18,  2011  interim  final  rule 
with  comment  period  cited  as  a 
justification  for  harsher  administrator 
sanctions  (75  FR  9507).  One  commenter 
stated  that  it  was  not  clear  how  or  why 
the  administrator  would  have  any  legal 
obligation  to  third  parties  such  as  family 
members  or  visitors.  A  commenter 
suggested  that  we  remove  the  language 
in  the  preamble  suggesting  that  the 
administrator  could  b(f  subject  to 
additional  CMPs  if  it  was  determined 
that  family  members  and  visitors  of  the 
resident  experienced  “unjustified  harm” 
(75  FR  9507). 

Response:  We  are  clarifying  that  it 
was  not  our  intention  to  make  an  ETC 
facility  administrator  personally  liable 
to  family  members  and  visitors  for  harm 
resulting  from  a  failure  to  notify.  We 
used  a  technical  term  to  describe 
deficiencies:  however,  this  terminology 


does  not  create  either  a  Federal  or  State 
standard  of  care.  We  do  not  believe  that 
any  level  of  harm,  whether  based  on 
intent  or  negligence,  is  acceptable. 

//.  Period  of  Continued  Payments 
(§48H.450lc)) 

We  revised  §488.450  by  adding  a  new 
requirement  to  provide  that,  in  the  case 
of  a  facility  closure,  the  Secretary  may, 
as  appropriate,  continue  to  make 
payments  under  this  title  w'ith  respect  to 
residents  of  an  L'TC  facility  that  has 
submitted  a  notification  of  closure, 
during  the  period  beginning  on  the  date 
such  notification  is  submitted  and 
ending  on  the  date,  which  the  resident 
is  successfully  relocated.  We  note  that 
in  this  final  rule,  we  are  correcting  a 
typographical  error  in  the  regulations 
text.  'The  provision  in  section 
§ 488. 45()(c)(2)  will  now  read,  “  *  *  * 
ending  on  the  date  on  which  the 
residents  are  suci:e.ssfully  relocated.” 

'The  comments  we  roc:eived  on  this 
provision  and  our  respon.ses  are  set 
forth  below. 

Comment:  One  i:ommenter  suggested 
that  UM.S  provide  a  procedure  for 
residents,  their  representatives,  citizen 
advocacy  groups,  and  the  State  ETC 
ombudsman  to  comment  on  when 
payments  can  be  terminated. 

Response:  We  appreciate  the 
commenter’s  concern  regarding 
termination  of  payment  in  the  event  of 
a  facility  closure.  However,  we  do  not 
believe  that  any  changes  in  this  aspect 
of  the  rule  are  needed  because  the 
statute  and  our  regulatory  requirements 
address  the  concerns  of  the  commenter. 
.Section  11281(h)(3)  of  the  Act  and 
requirements  at  § 488.450(c),  authorize 
the  Secretary  to  continue  t»)  make 
payments  with  respect  to  residents  of  an 
i,T(’,  facility  that  has  submitted  a 
notification  of  clo.sure  during  the  period 
beginning  on  the  date  such  notification 
is  submitted  to  CMS  and  ending  on  the 
dale  on  which  all  residents  are 
successfully  relocated.  Therefore,  CM.S 
will  determine,  as  appropriate,  whether 
to  continue  to  make  payments  with 
respect  to  residents  of  an  ETC  facility 
that  has  submitted  a  notification  of 
closure  as  required  at  §483.75(r).  We 
believe  this  matter  is  purely  operational 
and  not  amenable  to  the  di.scretion 
implied  by  an  opportunity  for  public 
comment.  If  residents  have  concerns 
regarding  a  facility  closure  and 
relocation  process,  we  would  encourage 
them  to  make  their  concerns  known  to 
the  .State  ETC  Ombudsman. 

/.  Notice  to  CMS  (§48t).52(a)) 

We  revised  §  489.52(a)(1)  to  provide 
an  exception  for  SNFs,  and  by  adding  a 
new  requirement  specific  to  .SNF 


notifications  to  CMS.  Specifically,  at 
§  489.52(a)(2),  we  specify  that  a  .SNk’ 
provider  that  wishes  to  terminate  its 
agreement  must  send  CM.S  written 
notice  of  its  intent  at  least  fit)  days  prior 
to  the  date  of  closure,  in  accordance 
with  §483.75(r)(l)(i). 

We  did  not  receive  any  public 
comments  regarding  this  provision. 
Therefore,  w’e  are  finalizing  the 
revisions  of  §  489.52(a)(2)  as  sot  forth  in 
the  interim  final  rule. 

/.  Skilled  Nursiniii  Facility  Closure 
l§  489.53(d)(:i)) 

We  added  a  new  n*quirement  at 
§  489.53(d)(3),  to  state  that  when  CM.S 
terminates  a  facility’s  participation 
under  Medicare  or  Medicaid,  (]M.S  will 
determine  the  date  of  the  required 
notifications.  We  also  revised 
§  489.53(d)(1)  to  reflect  this  change. 

W«!  did  not  receive  any  public 
c;omments  nsgarding  this  provision. 
Th»;refore,  we  are  finalizing 
§ 489.53(d)(1)  and  (d)(3)  as  .set  forth  in 
the  interim  final  rule. 

K.  Exceptions  to  Effective  Date  of 
Termination  (§  489.55} 

We  added  a  new  requirement  at 
§489.55  that  authorizes  the  Secretary  to 
continue  to  make  payments  to  the  .SNF 
or,  for  a  NP’,  to  tlie  .State,  as  the 
Secretary  considers  appropriate,  during 
the  period  beginning  at  the  time  the 
notification  is  submitted  and  until  the 
resident  is  suct;essfully  relocated.  In  this 
final  rule,  we  are  correcting  a 
typograi)hical  error  in  the  regulations 
text  at  §  489.55(a)(1).  The  provision  will 
now  read,  “Inpatient  hospital  services 
(including  inpatient  psychiatric  hospital 
services)  and  post  hospital  extended 
care  services  *  *  *  ” 

The  comments  we  received  on  this 
provision  ami  our  responses  are  .s(;t 
forth  below. 

Comment:  A  few  commentijrs 
recommended  CiMS  consider  the  role 
economic  factors  play  in  a  decision  to 
close,  the  potential  impact  of 
discontinued  funding  to  resident  care 
and  services  during  the  closure  process, 
and  to  .support  yngoing  policy  for 
continued  payment  through  the  6()-day 
notice  period  or  until  the  la.st  resident 
is  successfully  relocated,  whichever  is 
earlier. 

Response:  We  agree  with  the  need  to 
provide  continued  funding  until  all  of 
the  residents  are  successfully  relocated. 
As  stated  in  a  previous  response,  .section 
11281(h)(3)  of  the  Act  authorizes  the 
Secretary  to  continue  to  make  payments 
w  ith  respect  to  residents  of  an  E'TC 
facility  that  has  submitted  the  required 
notification  of  closure  to  CM.S. 
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L.  Scopr  and  Applicahilitv  (§  498.3} 

VVe  added  a  new  requirement  at 
§4‘)a.3(a)(2)(iv)  to  clarify  that  CMS  may 
also  impose  sanctions  on  NF 
administrators  for  noncompliance  with 
§483.75(r).  VVe  also  added  a  new 
requirement  at  §  4‘18.3(a)(3){ii)  to 
indicate  that  the  appeals  proce.ss  applies 
to  NFs  as  well  as  SNFs.  In  addition,  a 
new  requirement  was  added  at 
§  498.3(h){18)  to  indii'.ate  that  a  sanction 
imposed  on  a  SNF  or  Nh’  administrator 
for  noncompliance  with  the 
requirements  set  out  at  §483.7^(r) 
constitutes  an  initial  determination  of 
the  agency. 

We  did  not  receive  any  public 
comments  regarding  this  provision. 
Therefore,  we  are  finalizing  the 
revisions  at  §  498.3(a)(2)(iv)  as  set  forth 
in  the  interim  final  rule.  However,  we 
are  correcting  a  typographical  error  at 
§  498.3(a)(3).  to  include,  “(iii)”  when 
referring  to  Fart  488,  suhpart  E 
(§  488.330(e))  and  subpart  F’ 

(§488.446) — for  SNFs  and  NFs  and  their 
administrators. 

M.  Appaal  Rights  (§498.5} 

We  added  a  new  recjuirement  at 
§498.5(m),  to  establish  appeal  rights  for 
administrator  sanctions  for 
noncompliance  with  the  requirements 
set  out  at  §483.7.5(r). 

We  did  not  receive  any  public 
comments  regarding  this  provision. 
However,  we  are  making  a  technical 
correction  at  §  498. .5(m)  to  include,  “or 
NF”  when  referring  to  the  appeal  rights 
of  an  individual  w'ho  is  the 
admini.strator.  We  had  included  the 
term  “NF”  in  the  February  18,  2011 
interim  final  rule's  preamble  language 
on  this  provision,  hut  inadvertently 
omitted  it  from  the  corresponding 
regulations  text. 

IV.  Provisions  of  the  Final  Regulations 

We  are  adopting  as  final  the 
requirements  set  forth  in  the  interim 
final  rule  published  in  the  Federal 
Register  on  February  18,  2011  (76  FR 
9503),  with  the  following  changes: 

•  We  are  revising  §  483.12(a)(8)  and 
§483.75(r)(l)  to  clarify  tljat  the  facility 
must  submit  written  notification  of  an 
impending  closure  to  “the  State  Survey 
Agency”  instead  of  “the  Secretary”. 

•  We  note  that  we  inadvertently 
omitted  language  regarding  the  statutory 
requirement  at  11281(h)(1)(C)  for  State 
approval  of  the  plan.  We  are  correcting 
the  language  accordingly  in  section 
§483.75(r)(3)  of  the  regulations  text  in 
this  final  rule. 

•  .We  are  correcting  a  typographical 
error  in  the  provision  regarding  the 
period  of  continued  payments  at 


§ 488.450(c)(2),  which  will  now  read, 

“  *  *  *  ending  on  the  date  on  which 
the  residents  are  successfully 
relocated.” 

•  We  are  correcting  a  typographical 
error  in  the  provisions  regarding 
D^xceptions  to  the  effective  date  of 
termination  at  §  489.55(a)(1),  w'hich  will 
now  read,  “Inpatient  hospital  services 
(including  inpatient  psychiatric  hospital 
services)  and  post  hospital  extended 
care  services  *  *  *  ” 

•  We  are  correcting  a  typographical 
error  at  §  498.3(a)(3),  to  include,  “(iii)" 
when  referring  to  Fart  488,  .subpart  E 
(§  488.330(e))  and  .subpart  F 
(§488.446) — for  SNFs  and  NFs  and  their 
administrators. 

•  We  are  making  a  technical 
correction  at  §498.5(m)  to  include,  “or 
NF”  when  referring  to  the  appeal  rights 
of  an  individual  wlio  is  the 
administrator.  We  included  NF’s  in  the 
preamble  language  and  inadvertently 
omitted  it  from  the  regulation  text. 

•  We  inadvertently  omitted  a  c;itation 
from  all  authority  citations  in  the 
regulation  text.  We  are  correcting  that 
error  by  adding  “1320a-7j”  to  all 
authority  citations. 

V.  Collection  of  Information 
Requirements 

Under  the  Faperw'ork  Reduction  At:t 
of  1995,  we  are  required  to  provide  30- 
day  notice  in  the  Federal  Register  and 
solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Managemimt 
and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  ap{)roved  by  OMB,  section 
3506(c)(2)(A)  of  the  Faperwork 
Reduction  Act  of  1995  requires  that  we 
.solicit  comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  e.stimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clartty  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

We  requested  public  comment  on 
each  of  these  issues  for  the  following 
.sections  of  this  document  that  contain 
information  collection  requirements 
(ICRs): 

The  revisions  at  § 483.12(a)(8)  require 
any  individual  who  is  the  administrator 
of  the  facility  to  submit  to  the  Secretary, 
the  State  ETC  ombudsman,  residents 
and  their  legal  representatives,  or  other 
responsible  parties,  written  notification 
of  an  impending  closure  at  least  60  days 


prior  to  such  closure;  or  not  later  than 
the  date  that  the  Secretary  tle;ems 
appropriate  in  the  case  of  a  facility 
where  the  Secretary  terminates  the 
facility’s  participation  under  this  title. 

(airrent  regulations  at  §483.1 2(a)(5) 
require  notification  of  transfer  or 
discharge  to  a  resident  and,  if  known,  a 
family  member  or  legal  representative, 
in  writing.  Except  in  certain  spec:ifiod 
circumstances,  notification  must  l)e 
made  at  least  30  days  prior  to  transfer 
or  discharge.  Facility  closure  is  not  a 
circumstance  that  permits  a  facility  tt) 
make  notification  in  fewer  than  30  days. 
Although  the  requirement  extends  the 
time  period  for  notification  from  30 
days  to  60  days  (or  a  date  determined 
by  the  Secretary  in  case  of  CMS 
termination  of  the  facility),  w'e  do  not 
believe  the  change  in  the  time  period  for 
reporting  impo.ses  any.  additional 
burden.  In  addition,  notification  of 
transfer  or  discharge  to  residents  and 
their  representatives  is  already  a  usual 
and  customary  business  practice. 
Therefore,  in  accordance  with  5  CFR 
1320.3(b)(2),  we  will  not  include  this 
activity  in  the  ICR  burden  analysis. 

Although  there  are  no  existing  Federal 
regulatory  requirements  for  ETC 
facilities  to  notify  other  individuals  or 
entities  of  an  impending  closure, 
according  to  feedback  to  CMS  from  State 
surveyors  for  ETC  facilities,  nearly  all 
States  already  require  ETC  facilities  to 
notify  the  State  within  30  to  90  days. 
Because  we  have  found  that 
notifications  of  impending  closure  are  a 
standard  business  practice  for  most  ETC 
facilities,  we  believe  that  this 
requirement  would  impose  burden  on 
only  a  small  number  of  facilities. 

Each  facility  that  does  not  already 
notify  the  State  and  the  State  ETC 
ombudsman  must  develop  a  process  for 
notifying  these  entities.  We  estimate 
that  the  burden  associated  with 
complying  with  this  requirement  would 
be  due  to  the  resources  required  to 
develop  a  process  for  notifying  the  State 
and  the  State  ETC  ombudsman  and  the 
time  it  takes  to  notify  those  entities.  We 
expect  that  the  notification  process 
would  involve  the.administrator  of  the 
facility  and  administrative  support 
person  and  an  attorney  to  review  the 
plan. 

The  revisions  at  §  483.75(r)(2)  require 
that  the  administrator  of  the  facility 
ensure  that  the  facility  does  not  admit 
any  new  residents  on  or  after  the  date 
written  notification  is  submitted.  W'e  do 
not  anticipate  any  ICR  burden 
associated  with  this  requirement. 

Section  483.75(r)(3)  requires  the 
administrator  of  the  facility  to  include 
in  the  notice  the  plan  for  the  transfer 
and  adequate  relocation  of  the  residents 
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of  the  facility  hy  a  date  that  is  specified 
by  tlie  State  prior  to  closure,  that  has 
l)(ien  approv<;d  hy  the  State,  iiududing 
a.ssiiram:es  that  the  residents  would  Ins 
transferred  to  the  most  appropriate 
facility  or  other  sotting  in  terms  of 
quality,  servi(;es,  and  location,  taking 
into  consideration  the  needs,  choice, 
and  best  interests  of  each  resident. 

.Section  483.75(s)  requires  the  facility 
to  have  in  place  policies  and  procedures 
to  ensure  that  the  administrator’s  duties 
and  responsihiliti(‘s  include  the 
provision  of  the  appropriate  notit:os  in 
the  cwent  of  a  facility  closure. 

In  our  expericmcc!,  based  on  feedback 
to  CMS  from  State  surveyors  of  LTC, 
faciliticis,  most  facilities  already  have 
plans  for  transfer  of  residents,  rcigardhiss 
of  whether  closure  of  the  facility  is 
expi^cted.  For  examjjle.  most  facilities 
have  plans  for  transfer  of  rcfsidents  to 
another  facility  in  the  event  of  an 
emergency.  Also,  ha.sed  on  our 
experient;e,  nearly  all  facilities 
anticipating  closure  develop  plans  for 
the  relocation  of  residents  and  other 
closure-related  activities.  Many  States 
require  these  plans.  Fc^r  example, 
Vermont  rciquires  that  the  State 
licensing  agency  and  the  LTC 
ombudsman  he  notified  hy  the 
administrator  of  the  facility  90  days 
prior  tcj  the  proposed  date  of  closure. 
Additionally,  the  facility  administrator 
is  required  to  provide  to  the  State 
licensing  agency  and  LTC  ombudsman  a 
written  transfer  plan  HO  days  prior  to 
closure.  See  http://\vw\v. sph.iimn.edu/ 
hpm/nhregspIus/NH%20Rcgs%20hy% 
2()Tnpic/ NI  f  %  2()Regs  % 
2(yVopic%2()Pdfs/ Admission/ 
admission  transfer  and  discharge 
rights_ALL_STATES.pdf. 

Because  we  have  found  that  transfer 
plans  are  a  standard  business  practice 
for  most  I,T(’,  facilities,  we  believe  that 
this  r(!(juirement  would  impose  burden 
on  only  a  small  number  of  f^acilities. 

Fach  facility  that  does  not  alreadv 
havy  a  plan  in  place  must  develop  a 
plan  for  the  transfer  and  adequate 
relocation  of  residents  of  the  facility.  We 
estimate  that  the  burden  a.s.sociated  with 
complying  with  this  requirement  would 
1)(!  due  to  the  resourc;es  required  to 
develop  and  review  a  new  plan  or,  if 
necessary,  modify  an  existing  plan  h)r 
the  transfer  of  residents  in  the  event  of 
facility  closure.  We  expect  that 
development  of  a  plan  would  involve 
the  administrator  of  the  facilitv,  an 
administrative  support  person,  and  an 
attorney  to  review  the  plan. 

LTC  facilities  q,re  currentlv  required  to 
have  a  plan  under  §483.12  for  discharge 
and  transfer  of  residents.  A  facility  must 
provide  sufficient  preparation  and 
orientation  to  residents  to  ensure  safe 


and  orderly  transfer  or  di.scharge  from 
the  facility.  Therefore,  we  anticipate 
that,  on  average,  it  will  take  3  hours  to 
develop  the  plan,  1  hour  to  ensure  that 
the  administrator’s  duties  include 
policies  and  prof:edur(!S  relating  to 
facility  closures,  2  hours  for  an 
administrative  support  person  to 
prepare  the  docunient(s),  and  1  hour  for 
an  attorney  to  review  the  document(s), 
for  a  total  estimated  burden  of  7  hours 
p(!r  facility.  We  also  believe  thiil  the 
burden  would  remain  ap])roximately  the 
same  for  the  first  vear  and  bevond. 

Chirniutly,  there  are  1.5,720  L'l’C', 
faciliti«!S  in  the  IJ..S.  Ua.sed  on  an  hourly 
rate  of  $58.17  fora  nursing  home 
administrator,  we  estimate  that 
development  of  the  plan  and 
inf;orpf)rating  facility  closure  jmlicies 
and  procedures  into  the  administrator’s 
duties  would  cost  $3,857,729.80  (15,720 
facilities  x  4  hours  j)er  facility)  x  $58.17 
perjiour).  Based  on  an  hourly  rate  of 
$20.11  for  an  administrative  assistant, 
we  estimate  that  preparing  the  plan 
documents  would  cost  $632,258.40 
((15,720  facilities  x  2  hours  per  facility) 

X  $20.11  per  hour).  Finally,  based  on  an 
hourly  rate  of  $82.50  for  an  attorney,  we 
estimate  that  reviewing  the  plan 
document  would  cost  $1,298,900.00 
((15,720  facilities  x  1  hour  per  facility) 

X  .$82.50  per  hour).  I’he  .salary  estimates 
include  33  percent  of  the  mean  hourly 
rate  for  overhead  and  fringe  benefits 
(.Source:  BLS.gov).  Therefore,  we 
anticipate  that  the  total  burden 
as.sociat<!d  with  this  provision  is 
.$5,588,888.00  (15,720  facilities  x  7 
hours  per  facility  at  $355.40). 

If  you  comment  on  these  information 
collection  and  recordkeeping 
r(!quirements,  please  submit  your 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention; 
CMS  Desk  Officer,  CM.S-3230-F  Fmx: 
(202) 395-8974;  or 

Finail: 

()n{A_submission@omh.eop.g()v 

VI.  Regulatory  Impact  Analysis 

A.  SlatemeiU  of  Need 

Fxecutive  Order  13583  directs 
agencies  to  consider  and  discuss 
qualitatively  values  that  are  difficult  to 
quantify,  including  equity,  human 
dignity,  fairness  and  distributive 
impacts.  'I'his  final  rule  will  implement 
section  11281(h)  of  the  Act  (as  amended 
hy  section  8113  of  the  Affordable  Care 
Act),  which  mandates  specific 
procedures  in  the  event  of  a  closure  of 
a  nursing  home.  LTC  facility  closure 
procedures  have  injplications  related  to 
access  to  care,  the  quality  of  care,  and 
the  Overall  health  of  residents.  The.se 


procedures  help  protect  the  resident,  the 
resident’s  family,  and  visitors  because 
they  require  the  facility  to  provide  an 
organized  plan  that  allows  the  resident, 
family,  and  visitors  to  make  the 
necessary  adjustments  within  a 
reasonable  time  frame. 

R.  Overall  Impact 

We  have  examined  the  impacts  of  this 
rule  as  required  by  PNecutive  Order 
12888  on  Regulatory  Planning  and 
Review  (September  30,  1993),  Executive 
Order  13583  on  Improving  Regulation 
and  R(*gulatory  Review  ()anuary  18, 
2011),  tlie  Regulatory  Flexibility  Act 
(RFA)  (September  19,  1980,  Pub.  L.  96- 
354),  section  1102(h)  of  the  .Social 
.Sec:urity  Act,  section  202  of  the 
Unfumhid  Mandates  Reform  Act  of  1995 
(March  22,  1995;  Pub.  L.  104-4), 
Executive  Order  13132  on  Federalism 
(Aiigu.st  4,  1999)  and  the  Congressional 
Review  Act  (5  U.S.C.  804(2). 

Ex(!cutive  Ortlers  12888  and  13583 
direct  agencies  to  a.s.se.ss  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximizi;  not  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  di.strihutive  impacts,  and 
equity).  A  regulatory  impact  analysis 
(RIA)  must  be  prepared  for  major  rules 
with  economically  significant  effects 
($100  million  or  more  in  any  1  year). 

'I  bis  rule  does  not  qualify'  as  a  major 
rule  as  the  estimated  economic  impact. 
We  estimate  that  these  requirements 
will  cost  $355.40  (5,588,888.00/15,720) 
per  facility  the  first  year  and  each  year 
thereafter.  Due  to  the  increase  in  the 
number  of  long-term  care  facilities,  we 
n;calcidated  the  economic  impact  of  the 
February  18,  2011  IFC  and  have 
determined  that  it  has  slightly  increased 
by  $2,488  in  total.  (  The  number  of  long¬ 
term  care  facilities  has  increa.sed 
slightly  since  publication  of  the  interim 
final  rule.)  As  a  result,  the  economic 
impact  for  the  February  18,  201 1  IFCi  is 
.$5,588,888. 

The  RFA  re(]uire,s  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses,  if  a  rule  has  a  significant 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  small 
entities  include  small  businesses, 
nonprofit  organizations,  and  small 
government  jurisdictions.  'I'he  great 
majority  of  hospitals  and  mo.st  other 
health  care  providers  and  suppliers  are 
small  entities,  either  by  being  nonprofit 
organizations  or  by  meeting  the  .SBA 
definition  of  a  .small  busine.ss  (having 
revenues  of  le.ss  than  $7.0  million  to 
$34.5  million  in  any  1  year).  For 
purposes  of  the  RP’A,  most  physician 
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practic;e.s.  hospitals,  and  other  providers 
are  small  entities,  either  by  nonprofit 
status  or  by  qualifying  as  small 
businesses  under  the  Small  Business 
Administration’s  size  standards 
(revenues  of  less  than  S7.0  to  S34.5 
million  in  any  1  year).  States  and 
individuals  are  not  incliuhu!  in  the 
definition  of  a  small  entity.  For  details, 
see  the  Small  Busine.ss  Administration’s 
Web  site  at  http://w\v\v.sb(i.gov/aboiit- 
sl)(i-ser\'i<:t!s/7591 .  A  rule  has  a 
significant  economic  impact  on  the 
small  entities  it  affects,  if  it  significantly 
affef;ts  their  total  costs  or  revenues. 
Under  statute,  we  are  recpiired  to  asse.ss 
the  compliance  burden  the  regulation 
will  impose  on  small  entities.  Generally, 
w'e  analyze  the  burden  in  terms  of  the 
impact  it  will  have  on  entities’  costs  if 
these  are  identifiable  or  revenues.  As  a 
matter  of  sound  analytic  methodology, 
to  the  extent  that  data  are  available,  \ve 
attempt  to  .stratifv  entities  by  major 
operating  characteristics  such  as,  size 
and  geographic:  location.  If  the  average 
annual  impact  on  small  entities  is  3  to 
.5  perccmt  or  more,  it  is  to  be  considercul 
significant. 

VVe  e.stimate  that  thcise  requirements 
will  cost  S3.'>5,4()  ($.5..586,888.()0/1. 5.720 
facilities)  per  facility  initially  and 
.S3.55.4()  ($.5..58B,888.00/1.5.7'20  facilities) 
thereafter.  This  ciccarly  is  far  below  1 
percent  of  total  facility  co.sts  or 
revenues:  therefore,  we  do  not 
anticipate  it  to  have  a  significant 
impact.  We  do  not  have  any  data  related 
to  the  number  of  LT(]  facilities  that  have 
far;ility  closure  plans  in  plac:e;  however, 
we  arc;  aware  through  our  experienc:e 
with  LTC  facilitic!S  and  the  survey 
proc:e.ss  that  mo.st  facilitit;s  have  a  plan 
for  closure  either  bec;auso  they  are 
rcHiuired  to  have  a  plan  in  plac;c  at  the 
State  lc;vc;l  or  bec:ause  of  their 
und(;rstanding  that  this  is  a  standard 
busine.ss  practice. 

In  addition,  sc;c:tion  llU2(b)  of  the  Act 
requires  us  to  prepare  a  rf;gulatory 
impac:t  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  sccction  H04  of  the 
RFA.  For  the  purposes  of  section 
1 102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
loc;atc;d  outside  of  a  metropolitan 
.stati.stical  area  and  has  fewer  than  100 
beds.  This  rule  would  only  affect  those 
in.stitutions  that  meet  the  definition  of  a 
“facility”  in  section  112Bl(a)  of  the  Ac;t; 
that  is,  SNFs  and  NFs.  Therefore,  the 
Secretary  has  determined  that  this  final 
rule  would  not  have  any  impact  on  the 
opc;rations  of  small  rural  hospitals. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 


al.so  requires  that  agencies  asse.ss 
anticipated  c:c)sts  and  benefits  before 

i.ssuing  any  nile  who.se  mandates 
rc;quirc  spending  in  any  1  yc;ar  of  $100 
million  in  1995  dollars,  updated 
annually  for  inflation.  In  2012,  that 
thrc;shold  is  approximately  $139 
million.  This  rule  would  not  have  a 
signific:ant  impact  cjn  the  governments 
mentioned  or  on  private  sc;c:tor  costs. 

The  estimatc;d  economic:  c;ffec;t  of  this 
rule  is  $.5,586,888.00  the  first  year  and 
$5,386,888.00,  thc;reafter.  These 
c;.stiniates  are  derived  from  our  analysis 
of  burden  assoc:iati;d  wdth  thc;se 
rc;quirements  in  section  IV,  “Co!lc;c;tion 
of  Information  Requiremc;nts.” 

Exc;c:utive  (Irdor  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promidgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposiis  sub.stantial  direc-.t 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
This  rule  will  not  have  any  effec:t  on 
State  or  local  governments. 

C.  Anticipated  Effects 

1.  Effects  on  ETC  Facilitic;.s 

The  purpose  of  this  final  rule  is  to 
ensure  that,  among  other  things,  in  the 
case  of  a  facility  closure,  any  individual 
who  is  the  admini.strator  of  the  facility 
will  provide  written  notific:ation  of  the 
closure  and  the  plan  for  the  relocation 
of  residents  at  least  60  days  prior  to  the 
impending  closure  or.  if  the  .Secretary 
terminates  the  facility’s  participation  in 
Medic:are  or  Medic:aid,  not  later  than  the 
date  the  Sec;rc;tary  determines 
appropriate.  This  rule  will  protec:t 
rc!siclents’  health  and  safety  and  make 
the  transition  to  closure  as  smooth  as 
possible  for  residents,  as  well  as  family 
members  and  facility  staff. 

2.  Effects  on  Other  Frovidc;rs 

This  rule  is  expei:tc;d  to  allow  for  a 

smoother  transition  when  a  facility 
closes.  It  reiquires  facilities  and  facility 
administrators  to  prepare  in  advance  for 
closure  so  that,  in  the  event  of  a  closure, 
the  facility  is  equipped  to  protect 
resident  rights  and  continue  to  provide 
quality  care  to  residents  v\'ho  must  be 
relocated.  This  final  rule  will  also 
improve  coordination  of  care  between 
tbe  transferring  LTC  facility  and  the 
chosen  destination  .setting.  For  example, 
if  a  resident  is  transferred  from  an  LTC 
facility  to  a  non-LTC  facility  such  as  an 
assi.sted  living  facility,  we  do  not 
believe  that  non-LTC  facilities  would 
experience  any  increase  in 
admini.strative  burden  as  a  result  of 
these  provisions.  In  fact,  we  anticipate 
that  the  receiving  facility  would  benefit 
from  increa.sed  coordination  with  the 
transferring  LTC  facility. 


3.  Effects  on  tlie  Medicare  and 
Medicaid  Programs 

This  rule  will  require  that  the  .State 
and  CM.S  be  notified  in  tbe  case  of  a 
facility  closure  and  provides  them  with 
the  ability  to  make  determinations 
regarding  the  timing  of  termination  of 
provider  agreements  and  continuation 
of  payments  to  l.TC  facilities.  This  rule 
will  al.so  support  efforts  directed  toward 
broad-based  improvements  in  tbe 
quality  of  health  care  furnished  by 
Medicare  and  Medicaid  providers. 

I).  Alternatives  Considered 

We  considered  the  effects  of  not 
adilressing  specific  requirements  for  the 
notification  of  facility  closures  in  LTC 
facilities,  although  the.se  requirements 
are  statutory  and  only  allow  limited 
di.scretion  on  the  part  of  the  Secretary. 
However,  we  strongly  believe  that  to 
improve  quality  and  ensure  consistency 
in  the  provision  of  care  in  ITC  facilities, 
it  is  important  to  ensure  that  residents 
rights  are  protected  in  LTf'  facilities  and 
that  they  are  relocated  appropriately, 
taking  into  consideration  the  needs, 
choice,  and  be.st  interest  of  each  resident 
should  a  facility  closure  take  place.  We 
expect  that  these  requirements  u'ill 
result  in  improvement  in  the  quality  of 
services  provided  to  LTC  residents 
when  they  need  to  he  involuntarily 
relocated  as  a  result  of  the  closures. 

E.  Conclusion 

This  final  rule  ensures  that,  among 
other  things,  in  the  case  of  a  facility 
closure,  any  individual  who  is  the 
administrator  of  the  facility  provide 
written  notification  of  the  closure  and 
the  plan  for  the  relocation  of  residents 
at  least  60  days  prior  to  the  impending 
closure  or,  if  the  .Sei:retary  terminates 
the  facility’s  participation  in  Medicare 
or  Medicaid,  not  later  than  the  date  the 
Secretary  determines  appropriate. 

It  is  consistent  with  the  requirements 
set  forth  in  section  6113  of  the 
Affordable  Care  Act  and  the 
Admini.stration’s  efforts  toward  broad- 
based  improvements  in  the  quality  of 
health  care  furnished  by  Medicare  and 
Medicaid  providers. 

This  final  rule  clarifies  the 
responsibility  of  the  administrator  of  a 
facility  (which  is  to  ensure  that  the 
designated  parties  are  notified  of  an 
impending  closure  within  a  specified 
timeframe),  and  identifies  penalties  for 
non-compliance.  It  also  clarifies  the 
responsibility  of  the  admini.strator  of  the 
facility  to  ensure  that  no  new  residents 
are  admitted  after  written  notice  is 
submitted  and  that  the  notice  of  closure 
must  include  a  plan  for  transfer  and 
adequate  relocation  to  another  facility. 
These  facilities  must  take  into 
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consideration  the  needs,  choice,  and 
best  interests  of  each  resident. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  not  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects 

42  CFR  Part  483 

Grant  programs-health,  Health 
facilities.  Health  professions,  Health 
records,  Medicaid,  Medicare,  Nursing 
homes.  Nutrition,  Reporting  and 
recordkeeping  requirements,  .Safety. 

42  CFR  Part  488 
Administrative  practice  and 
procedure.  Health  facilities.  Medicare, 
Reporting  and  recordkeeping 
r(Hjuirement.s. 

42  CFR  Part  480 

Health  facilities.  Medicare,  Re[)orting 
and  recordkeeping  req\iirements. 

42  CFR  Part  498 

Administrative  practice  and 
})rocedure,  Health  facilities.  Health 
professions.  Medicare,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  interim  rule 
amending  42  (IKR  Farts  483,  488,  489. 
and  498,  which  was  published  at  76  ER 
9503  on  February  18.  2011.  is  adoptetl 
as  final  with  the  following  changes: 

PART  483— REQUIREMENTS  FOR 
STATES  AND  LONG  TERM  CARE 
FACILITIES 

■  1.  The  authority  t:ilation  for  |)art  483 
is  revised  to  rt?ad  as  follows: 

Authority:  .Secs.  1102.  11281  and  1871  of 
the  Social  .Securilv  Act' (42  U..S.G.  1302, 
1320a-7j,  and  1395hh). 

Subpart  B — Requirements  for  Long 
Term  Care  Facilities 

■  2,  .Section  483.12  is  amended  bv 
revising  paragraph  (a)(8)  to  read  as 
follows: 

§  483.1 2  Admission,  transfer  and 
discharge  rights. 

(a)*  *  * 

(8)  Notica  in  advance  of  facility 
closure.  In  the  case  of  facility  closure, 
the  individual  who  is  the  administrator 
of  the  facility  must  provide  written 
notification  prior  to  the  impending 
closure  to  the  State  Survey  Agency,  the 
.State  ETC  ombudsman,  residents  of  tbe 
facility,  and  the  legal  representatives  of 
the  residents  or  other  responsible 
parties,  as  well  as  the  plan  for  the 
transfer  and  adequate  relocation  of  the 
residents,  as  required  at  §483.75(r). 

*  *  *  -k  * 


■  3.  .Section  483.7.5  is  amemled  by 
revising  paragraphs  (r)(l)  introductory 
text  and  (r)(3)  to  read  as  follows: 

§483.75  Administration. 

(r)  *  *  * 

(1)  .Submit  to  the  .State  .Survey 
Agency,  the  State  LTC  ombudsman, 
residents  of  the  facility,  and  the  legal 
representatives  of  such  residents  or 
otlier  responsible  parties,  written 
notification  of  an  impending  closure: 

*  *  it  *  * 

(3)  Include  in  the  notice  the  plan,  that 
has  been  approved  by  the  .State,  for  the 
transfer  and  adequate  relocation  of  the 
residents  of  the  facility  by  a  date  that 
would  be  specified  by  the  State  prior  to 
closure,  including  assurances  that  the 
residents  would  be  transferred  to  the 
most  appropriate  facility  or  other  .setting 
in  terms  of  quality,  services,  and 
location,  taking  into  consideration  the 
needs,  choice,  and  be.st  interests  of  eacli 
resident. 


PART  488— SURVEY,  CERTIFICATION, 
AND  ENFORCEMENT  PROCEDURES 

■  4.  The  authority  citation  for  part  488 
is  revised  to  read  as  follows: 

Authority:  .Socs.-1 102, 11281  and  1871  of 
the  .Social  Securilv  Act,  unless  otherwise 
noted  (42  U.S.C.  1302,  13203-7),  and 
KJOrdih);  I’uh.  h.  110-149,  121  .Stat.  1819. 

Subpart  F — Enforcement  of 
Compliance  for  Long-Term  Care 
Facilities  With  Deficiencies 

■  5.  .Section  488.450  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

§  488.450  Continuation  of  payments  to  a 
facility  with  deficiencies. 


(2)  Facility  closure.  In  tbe  case  of  a 
facility  closure,  the  .Secretary  rn.ay,  as 
the  Secretary  determines  appropriate, 
continue  to  make  payments  with  respr^ct 
to  residents  of  a  long-term  care  facility 
that  has  submitted  a  notification  of 
closure  during  the  period  beginning  on 
the  date  such  notification  is  submitted 
to  CMS  and  ending  on  the  date  on 
which  the  residents  are  successfullv 
relof:ated. 


PART  489— PROVIDER  AGREEMENTS 
AND  SUPPLIER  APPROVAL 

■  6.  The  authority  citation  for  part  489 
is  revised  to  read  as  follows: 

Authority:  .Sec.s.  1102,  11281  and  1819, 
1820(e),  1861,  1864(m),  1866,  1869.  and  1871 


of  the  Social  Security  Act  (42  U.S.t^.  1302, 
1320a-7j,  1351i73,1395x,  139.5aa(in),  1.395cc, 
1395ff,  and  1395hh). 

Subpart  E — Termination  of  Agreement 
and  Reinstatement  After  Termination 

■  7.  .Section  §  489.55  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  489.55  Exceptions  to  effective  date  of 
termination. 

(a)*  *  * 

(1)  Inpatient  hospital  services 
(including  inpatient  psychiatric  hospital 
services)  and  post  hospital  extended 
care  services  (except  as  specified  in 
paragraph  (b)  of  this  section  with 
respect  to  LTC  facilities)  furnished  to  a 
beneficiary  who  was  admitted  before  the 
effective  date  of  termination;  and 


PART  498— APPEAL  PROCEDURES 
FOR  DETERMINATIONS  THAT  AFFECT 
PARTICIPATION  IN  THE  MEDICARE 
PROGRAM  AND  FOR 
DETERMINATIONS  THAT  AFFECT  THE 
PARTICIPATION  OF  ICFs/MR  AND 
CERTAIN  NFS  IN  THE  MEDICAID 
PROGRAM 

■  8.  rhe  authority  citation  for  part  498 
is  revi.sed  to  read  as  follows; 

Authority:  .Secs.  1102,  11281  and  1871  of 
the  .Social  Security  Ac  t  (42  th.S.C.  1302. 
1320a-7j,  and  139.5hh). 

Subpart  A — General  Provisions 

■  9.  Section  498  3  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§498.3  Scope  and  applicability. 

(a)*  *  * 

(3)  'I'he  following  parts  of  this  chapter 
specify  the  applicability  of  the 
provisions  of  this  part  498  to  sanctions 
or  remedies  imposed  on  the  indic;aled 
entities  or  individuals: 

(i)  Fart  431,  subpart  D — for  nursing 
facilities  (NF’s). 

(ii)  Fart  488,  subpart  E 
(§488.33()(e))— for  SNFs  and  NFs. 

(iii)  Fart  488,  subpart  E  (§  488.33t)(e)) 
and  subpart  F  (§  488.446) — for  SNFs  and 
NFs  and  their  administrators. 
***** 

■  10.  Section  498.5  is  amended  by 
revising  paragraph  (m)  to  read  as 
follows: 

§498.5  Appeal  rights. 

(m)  Appeal  rights  of  an  individual 
who  is  the  administrator  of  a  SNF  or  NF. 
.An  individual  who  is  the  administrator 
of  a  SNF  or  NF  who  is  dis.satisfied  with 
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the  decision  of  CMS  to  impose  sanctions 
authorized  under  §488.446  of  this 
chapter  is  entitled  to  a  hearing  before  an 
ALJ,  to  request  Board  review  of  the 
hearing  decision,  and  to  seek  judicial 
review  of  the  Board’s  decision. 

(Catalog  of  ^■(K^e^al  Domestic:  Assislani:e 
I’rogram  No.  93.778,  Mo(lif;al  Assistance 
Program) 

(Catalog  of  Keclc.-ral  Domestic;  Assistaiu.c; 
Program  No.  93.773.  Mc;(lic;a^c^ — Hospital 
Insurance;  and  Program  No.  93.774, 

Mcrdicare — Supplementary  Medical 
Insurance  Program) 

Dated;  May  23.  2012. 

Marilyn  Tavenner, 

Aclinfi  Administmtnr,  (A-nters  for  Mi'tlicarr 
fr  Modicoid  Srri'icrs. 

Approved;  |uly  20.  2012. 

Kathleen  Sebelius, 

Sf‘(:rot(ir\\  Drpaihiwiit  oflhuilth  and  Human 
Sf‘r\'iccs. 

Kdituriai  Note;  I  liis  document  was 
rec;eivi‘d  at  the-  Offic.c!  of  the  I'ederal  Riigisler 
on  March  14.  2013. 

(I’K  li<M..  2ni;c  niml  i  ccs  ami 

BILLING  CODE  4120-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  10 

[PS  Docket  No.  07-287;  DA  13-280] 

The  Commercial  Mobile  Alert  System 

AGENCY:  Fcnleral  ('omiminicaticms 

('.oinmission. 

action:  l-’inal  rule. 

SUMMARY:  In  this  docuincmt.  the 
(annmission  amends  its  rulc*s  to  c:hangc 
the  name  of  the  Commercial  Mobile 
Alert  System  (CMAS)  to  Wireless 
Kmergenev  Alerts  (WEA).  This  is 
intended  to  c;onform  the  name  used  for 
the  wirelcjss  alert  system  regulated 
undc;r  Commission  rules  to  the  name 
used  by  the  major  commercial  mohile 
.servic;e  providerrs  that  partic:ipate  in  that 
system. 

DATES:  Effective:  March  If),  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Fcjwlkes,  Deputy  Bureau  (ihiel.  Public; 
Safidy  and  Homeland  Sec.urity  Bureau, 
at  (202)  418-7452,  or  bv  email  at 
Lisa.F<nvlkes@fcr.o<)V. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Order  in  P.S  Docket  No. 
07-287.  DA  13-280.  adopted  on 
Fcibruary  25,  2013,  and  released  on 
February  25.  2013.  3'he  full  text  of  this 
document  is  available  for  insp*;ction 
and  copying  during  normal  business 
hours  in  the  FC('  Reference  Center 
(Room  (iY-,\257),  445  12th  Street  SW., 


Washington,  DC  20554.  The  complete 
text  of  this  document  also  may  be 
purchased  from  the  Commission’s  copy 
c;ontracfor,  Best  Copy  and  Printing,  Inc.. 
445  12th  Street  SW..'  Room,  CY-B402, 
Washington,  DC  20554.  The  full  text 
may  also  be  dowidoaded  at: 
www.fcc.gov. 

1.  The  Warning  Alert  and  Rcisponse 
Netw'ork  Ac;t  (WARN  Act)  requinul  the 
Commission  to  adopt  the  tec:hnic;al 
requinmients  necessary  for  commerc;ial 
mobile  servic;e  providers  to  transmit 
emergency  alerts,  if  they  elec;t  to 
transmit  those  alerts.  In  the  rulcunaking 
proi:oeding  that  the  Commission 
launched  to  implement  this  WARN  Ac  t 
rc>quirement.  the  ('.ommission  used  the 
name  Ciommercial  Mobile  Alert  .System 
(C.MA.S)  to  describe  the  system  that 
commercial  mobile  service  providers 
could  use  to  transmit  emergency  alerts 
to  the  puhlic;.  The  ri^gulations  governing 
this  systcmi  are  c',odified  in  part  10  of  the 
Commission’s  rules  and  also  refer  to  this 
system  as  CMAS.  Recently,  however,  an 
increasing  number  of  the  commercial 
mobile  scirvice  providers  that  participate 
in  the  systcmi  are  referring  to  it  as 
WireUiSS  Emergency  Alerts  (WEA)  in  the 
information  that  they  provide  to  their 
subscribers. 

2.  In  this  Order,  the  (.Commission 
n;vises  part  10  of  its  rules  by  changing 
tin;  name  “(Commercial  Mobile  Alert 
.SvstcMu"  to  “Wireless  Emergency 
Alerts"  throughout  the  part  and  by 
changing  references  to  “(CM.\S’’  to 
“W'EA.”  These  revisions  will  conform 
the  name  used  for  the  wireless  alert 
system  rc‘gulated  under  our  rules  to  the 
name!  used  by  the  major  commeri;ial 
mohile  service  providers  that  partieijrate 
in  that  system.  Accordingly,  the  rules 
will  more  accurately  rellect  common 
parlance  and  thus  reduce  confusion. 

3.  The  revisions  adopted  in  this  Order 
ami  set  forth  below  merely  change  the 
name  of  the  commercial  mobile  alert 
service  regulatrul  under  Part  10  of  the 
(Commission’s  rules  'I’hese  revisions  are 
thus  ministerial,  non-snbstanlive.  and 
editorial.  Ac.cordingly,  tin?  Commission 
found  good  cause  to  conclude  that 
notice  and  comment  procedures  are 
unnecessary  and  w.ould  not  serve  any 
useful [nirpose. 

4.  Because  the  rule  revisions  will  not 
affect  the  substantive  rights  nr  intmests 
of  any  licensee,  the  (Commission  also 
found  good  cause  to  make  these  non- 
suh.stantive,  editorial  revisions  of  the 
rrdes  effective  upon  publication  in  the 
Federal  Register. 

5.  The  Commission’s  Public  .Safety 
and  Homeland  .Security  Bureau  adopted 
this  Order  pursuant  to  its  delegated 
authority  to  “conduetd  rulemaking 
procciedings"  in  matters  pertaining  to 


public  safety  and  homeland  security. 
Pursuant  to  §0.392  of  the  Commission’s 
rules,  the  Bureau  Chief  is  "delegated 
authority  to  perform  all  functions  of  the 
Bureau,  described  in  .  .  .  §0.191”  with 
certain  specified  exceptions.  None  of 
those  exceptions  are  pre.sent  here. 

I.  Procedural  Matters 

A.  Paperwork  Peduction  Act  Analysis 

6.  This  document  does  not  contain 
new  or  modified  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1995,  Puhlic  Law  104- 
13.  In  addition,  therefore,  it  does  not 
contain  any  new  or  modified 
information  collection  burden  for  small 
business  concerns  with  fewer  than  25 
employees,  pursuant  to  the  .Small 
Business  Paperw'ork  Relief  Act  of  2002, 
Public  Law  107-198,  .see  44  II..S.C. 
350(i(c)(4). 

II.  Final  Regulatory  Flexibility  Analysis 

7.  Because  the  Commission  adopted 
this  Order  w'ithout  the  publication  of  a 
notice  of  proposed  rulemaking,  the 
Regulatory  Flexibility  Act,  5  ll..S.(].  601 
et  sei]..  does  not  require  the  ('.ommissif)n 
to  prepare  a  regulatory  llexibilily 
analysis. 

HI.  Ordering  Clauses 

8.  Accordingly,  it  is  ordered  that, 
effective  upon  publication  in  the 
Federal  Register,  part  10  of  the 
Commission's  rules  rs  revised,  as  .set 
forth  below,  pursuant  to  the  authority 
contained  in  .sections  4(i),  5(c).  and 
303(r)  of  the  Communications  Act,  47 
U..S.C.  154(i),  155(c).  and  .303(r),  and 
§§  0.231(b)  and  0.392(e)  of  the 
Onnmission’s  regulations.  47  (iFR 
0.191(e)  and  0.392. 

9.  It  is  further  ordered  t\vM  the 
Secretary  shall  cause  a  copy  of  this 
Order  to  be  {)ublished  in  the  Federal 
Register. 

10.  It  is  further  ordered  thM  tin? 
Bureau  sludj  send  a  cojjy  of  this  Order 
in  a  report  to  Congress  and  the 
Ciovernment  Accountability  Office 
pursuant  to  the  C.ongressional  Revitnv 
Act.  .See  5  U.S.C.  801(a)(1)(A). 

List  of  Subjects  in  47  CFR  Part  10 

(iommunications  common  carriers. 
Radio. 

Federal  Comuuniicaticiiis  Commission. 

David  S.  Turetsky 

(Jhief.  Puhlic  Safety  and  Homeland  Security 
Bureau. 

For  the  reasons  discussed  in  the 
preamhle,  the  Federal  Communications 
Commission  amends  47  CFR  Part  10  as 
follows; 
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PART  10— WIRELESS  EMERGENCY 
ALERTS 

■  1.  The  authority  citation  for  Part  10 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151,  154(i)  and  (o), 

201,  303(r),  403,  and  600;  sections  H02(a),  (b), 
(c).  (f).  003.  004  and  000  of  Pub.  L.  1051-347. 
120  Sfat.  1884. 

■  2.  Revise  the  heading  of  Part  10  to 
read  as  set  forth  above. 

■  3.  Section  10.2  is  revised  to  read  as 
follows: 

§10.2  Purpose. 

The  rules  in  this  part  estahli.sh  the 
requirements  for  participation  in  the 
voluntary  Wireless  Emergency  Alerts 
system. 

■  4.  .Section  10.10  is  innended  by 
revising  paragraphs  (h),  (c),  (h),  (i)  and 
(j)  to  read  as  follows: 

§10.10  Definitions. 

***** 

(b)  Common  Alerting  Protocol.  Tbe 
C]ommon  Alerting  Protocol  (CiAP)  refers 
to  Organization  for  the  Advancement  of 
Structured  Information  Standards 
(OASIS)  Standard  CAP-Vl.l,  October 
2005  (available  at  http://www.oosis- 
open.org/specs/index.phpiicapvt .  1 ),  or 
any  subsequent  version  of  CAP  adopted 
by  OASIS  and  implemented  by  tbe 
WEA. 

(c)  Wireless  Emergency  Alerts.  The 
Wireless  Emergency  Alerts  (WEA) 

.system  refers  to  the  voluntary 
emergency  alerting  system  established 
by  this  part,  whereby  Commercial 
Mobile  Service  Providers  may  elect  to 
transmit  Alert  Messages  to  the  public. 
***** 

(h)  CMS  provider  Gateway.  The 
mechanism(s)  that  supports  the  “C” 
interface  and  associated  protocols 
between  the  Alert  Gateway  and  the  CMS 
provider  Gateway,  and  which  performs 
the  various  functions  associated  with 
the  authentication,  management  and 
dissemination  of  WEA  Alert  Messages 
received  from  the  Alert  Gateway. 

(i)  CMS  provider  infrastructure.  The 
mechanism(s)  that  distributereceived 
WEA  Alert  Messages  throughout  the 
CMS  provider’s  network,  including  cell 
site/paging  transceivers  and  perform 
functions  associated  with  authentication 
of  interactions  with  the  Mobile  Device. 

(j)  Mobile  Devices.  The  subscriber 
equipment  generally  offered  by  CMS 
providers  that  .Supports  the  distribution 
of  WEA  Alert  Messages. 

■  5.  Section  10.11  is  revised  to  read  as 
follows: 

§  1 0.1 1  WEA  implementation  timeline. 

Notwithstanding  anything  in  this  part 
to  the  contrary,  a  participating  CMS 


provider  shall  begin  an  18  mohtb  period 
of  development,  te.sting  and  deployment 
of  the  WEA  in  a  manner  consi.stent  with 
the  rules  in  this  part  no  later  than  10 
months  from  the  dale  that  the  Federal 
Alert  Aggregator  and  Alert  Gateway 
makes  the  Government  Interface  Design 
specifications  available. 

■  6.  Revise  the  heading  of  Subpart  B  to 
read  as  follows: 

Subpart  B — Election  To  Participate  in 
Wireless  Emergency  Alerts  System 

■  7.  Section  10.210  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)  introductory  text,  (a)(2) 
and  (b)  to  read  as  follow's: 

§  10.210  WEA  participation  election 
procedures. 

(a)  A  CiMS  provider  that  elects  to 
transmit  WEA  Alert  Messages,  in  part  or 
in  whole,  shall  electronically  file  with 
the  Commission  a  letter  attesting  that 
the  Provider: 

***** 

(2)  Commits  to  support  the 
development  and  deployment  of 
technology  for  the  “C”  interface,  the 
CMS  provider  Gateway,  the  CMS 
provider  infrastructure,  and  mobile 
devices  with  WEA  functionality  and 
support  of  the  CMS  provider  selected 
technology. 

(b)  A  CMS  provider  that  elects  not  to 
transmit  WEA  Alert  Messages  shall  file 
electronically  with  the  Commission  a 
letter  attesting  to  that  fact. 
***** 

■  8.  Section  10.220  is  revised  to  read  as 
follows: 

§  10.220  Withdrawal  of  election  to 
participate  in  WEA. 

A  CMS  provider  that  elects  to 
transmit  WEA  Alert  Messages,  in  part  or 
in  whole,  may  withdraw  its  election 
without  regulatory  penalty  or  forfeiture 
if  it  notifies  all  affected  subscribers  as 
well  as  the  Federal  Communications 
Commission  at  least  sixty  (60)  days 
prior  to  the  withdrawal  of  its  election, 
in  the  event  that  a  carrier  withdraws 
from  its  election  to  transmit  WEA  Alert 
Messages,  the  carrier  must  notify  each 
affected  subscriber  individually  in  clear 
and  conspicuous  language  citing  the 
statute.  .Such  notice  must  promptly 
inform  the  customer  that  he  or  she  no 
longer  could  expect  to  receive  alerts  and 
of  his  or  her  right  to  terminate  service 
as  a  result,  without  penalty  or  early 
termination  fee.  Such  notice  must 
facilitate  the  ability  of  a  customer  to 
automatically  respond  and  immediately 
discontinue  service. 

■  9.  Section  10.2.30  is  revised  to  read  as 
follows: 


§  1 0.230  New  CMS  providers  participating 
in  WEA. 

CMS  providers  who  initiate  service  at 
a  date  after  the  election  procedure 
provided  for  in  §  10.210(d)  and  who 
elect  to  provide  WEA  Alert  Messages,  in 
part  nr  in  whole,  shall  File  electronically 
their  election  to  transmit  in  the  manner 
and  with  the  attestations  de.scribed  in 
§  10.210(a). 

■  10.  Section  10.240  is  amended  by 
revising  the  section  heading  and 
f)aragraph  (a)  to  read  as  follows: 

§  1 0.240  Notification  to  new  subscribers  of 
non-participation  in  WEA. 

(a)  A  CMS  provider  that  elects  not  to 
transmit  WEA  Alert  Messages,  in  part  or 
in  whole,  shall  provide  clear  and 
conspicuous  notice,  which  takes  into 
account  the  needs  of  persons  with 
disabilities,  to  new  subscribers  of  its 
non-election  or  partial  election  to 
provide  Alert  messages  at  the  point-of- 
.sale. 

***** 

■  11.  Section  1U.250  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)  and  (b)  to  read  as  follows: 

§  1 0.250  Notification  to  existing 
subscribers  of  non-participation  in  WEA. 

(a)  A  CM.S  provider  that  elects  not  to 
transmit  WEA  Alert  Messages,  in  part  or 
in  whole,  shall  provide  clear  and 
conspicuous  notice,  which  takes  into 
account  the  needs  of  persons  with 
disabilities,  to  existing  subscribers  of  its 
non-election  or  partial  election  to 
provide  Alert  mes.sages  by  means  of  an 
announcement  amending  the  existing 
sub.scriber’s  se/vice  agreement. 

(b)  For  purposes  of  this  section,  a 
CMS  provider  that  elects  not  to  transmit 
WEA  Alert  Messages,  in  part  or  in 
whole,  shall  use  the  notification 
language  set  forth  in  §  10.240  (c)  or  (d) 
respectively,  except  that  the  last  line  of 
the  notice  shall  reference  FCC  Rule  47 
CFR  10.250,  rather  than  FGC  Rule  47 
CFR  10.240. 

***** 

■  12.  Section  10.260  is  revised  to  read 
as  follows: 

§  10.260  Timing  of  subscriber  notification. 

A  CM.S  provider  that  elects  not  to 
transmit  WEA  .\lert  Messages,  in  part  or 
in  whole,  must  comply  with  §§  10.240 
and  10.250  no  later  than  60  days 
following  an  announcement  by  the 
Commission  that  the  Alert  Aggregator/ 
Gateway  .system  is  operational  and 
capable  of  delivering  emergency  lilerts 
to  participating  CMS  providers. 

■  13.  Section  10.270  is  revi.sed  to  read 
as  follows: 
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§  10.270  Subscribers’  right  to  terminate 
subscription. 

It  a  (IM.S  provider  that  has  «*lected  to 
prtjvitle  VVFA  Ahfrt  Messages  in  whole 
or  in  part  tluTeaftcir  chooses  to  ceas(! 
providing  such  alerts,  either  in  whole  or 
in  part,  its  sub.sc:rihers  may  t(;rniinate 
their  subscription  without  penalty  or 
early  termination  hie. 

■  14.  .S(!Ction  10.280  is  amended  hv 
revising  the  section  luiading  to  read  as 
follows; 

§  10.280  Subscribers’  right  to  opt  out  of 
WEA  notifications. 

***** 

■  1.5.S(H:tion  10.320  is  amenchui  hv 
n'vising  paragraphs  ((;)  and  (i)(l)  to  n?ad 
as  follows: 

§  10.320  Provider  alert  gateway 
requirements. 

***** 

(c)  Sacuritv.  I'hcfiM.S  provider 
gateway  must  support  standardized  II’- 
based  security  mechanisms  such  as  a 
finjwall,  and  support  the  defined  WFA 
”(7'  interface;  and  associat(;d  protocols 
begwei.m  the  Federal  aU;rt  gatcewav  and 
the;  (^MS  provid«;r  gateway. 
***** 

(ir  *  * 

(1)  ’I’he  information  must  he;  |)rovide;el 
30  days  in  aelvance;  eif  the  date;  when  the 
OM.S  pre)vide;r  begins  to  transmit  VVL’A 
ale;rts. 

■  10.  .Seectiem  10.340  is  re;vise;el  te;  re;ad 
as  follows: 

§  1 0.340  Digital  television  transmission 
towers  retransmission  capability. 

I,ie;e;n.se;e;s  ami  per!nitte;e;s  etf 
ne)ne;e)mmercial  e;due  atieenal  br(xide;ast 
televisie)!!  stations  {N(;F)  eer  |)ublic 
bre)ae]cast  te;le;visie)n  stations  (to  the 
e;xte:nt  such  stations  falj  within  the 
se.ope;  e)f  theese  terms  as  ele;fine:d  in 
.se;e;tie)n  397(0)  of  the  Commimicatieens 
Act  of  1934  (47  IJ.S.C.  397(0)))  are 
reepiired  to  in.stall  e)n,  or  as  part  e)f,  any 
broadcast  teleevision  digital  signal 
transmitter,  eepiipment  to  enable  the 
distribution  of  geograpbie;ally  targeted 
alerts  by  commercial  mobile  service 
providers  that  have  elected  to  transmit 
WEA  alerts.  Such  erpiipment  and 
technologies  must  have  the  capability  of 
allowing  licensees  and  permittees  of 
NCE  and  public  broadcast  television 
stations  to  receive  WEA  alerts  from  the 
Alert  Gateway  over  an  alternate,  secure 
interface  and  then  to  transmit  such 
WEA  alerts  to  CMS  Provider  Gateways 
of  participating  CMS  providers.  This 
equipment  must  be  installed  no  later 
than  eighteen  months  from  the  date  of 
receipt  of  funding  permitted  under 
section  606(b)  of  the  WARN  Act  or  18 


months  from  the  effective  date  of  these 
rules,  w'hichever  is  later. 

■  17.  Section  10.3,50  is  amended  by 
revising  the  seclitm  ht;ading, 
introductory  text,  and  paragraphs  (a) 
introductory  text,  (a)(2),  (a)(4)  ami  (a)(r)) 
to  read  as  follows: 

§  10.350  WEA  Testing  requirements. 

This  section  sp(;(:ifies  tht;  testing  that 
will  bt;  reepiired,  no  later  than  the  date 
of  (h'plnyment  of  tin;  WEA,  of  WEA 
( omponents. 

(a)  lif^qiiired  nionihly  ttjsis.  Testing  of 
the  WE.\  from  the  Fi;deral  Alert 
Gateway  to  each  Participating  CMS 
Provider’s  infraslrnc.lure  shall  be 
conducted  inonthlv- 

(2)  Parlici})ating  f;M.S  Providiirs  shall 
schedule  the  distribution  of  the  RM'f  to 
their  WEA  coverage  an;a  over  a  24  hour 
period  commencing  ujion  rec(;ipt  of  the 
RM'f  at  the  (iMS  Provider  Gateway. 
Partii;ipating  (iM.S  Providers  shall 
del(;rmine  the  method  to  distribute  tin; 
RMTs.  and  may  schedule  over  the  24 
hour  piiriod  the  delivery  of  RMTs  over 
geographic  sub.sets  of  their  cov(;rage  area 
to  manage  traffic  loads  and  to 
accommodate  maintenance  windows. 
***** 

(4)  Thi;  RMT  shall  be  initiated  only  by 
the  Federal  Alert  Gateway 
Administrator  using  a  defined  test 
message.  Real  «;vent  codes  or  alert 
nu;s.sages  shall  not  bi;  used  for  the  WEA 
RMT  m«;ssage. 

(5)  A  Participating  (iMS  Provider  shall 
distribute  an  RM’f  within  its  WEA 
cov<;rage  area  within  24  hours  of  receipt 
bv  the  CMS  Provider  Gateway  unless 
pre-empted  by  actual  alert  traffic  or 
unable  due  to  an  unforeseen  condition. 

■  18.  .Section  19.420  is  revised  to  read 
as  follows: 

§  1 0.420  Message  elements. 

A  WEA  Alert  Mes.sage  processed  by  a 
Participating  CM.S  Provider  shall 
include  five  mandatory  CAP  element.s — 
Event  'rype;  Area  Affected; 
Recommended  Action;  F^xpiralion  Time 
(with  time  zone);  and  .Sending  Agency. 
This  requirement  does  not  apply  to 
Presidential  Alerts. 

■  19.  .Section  10.430  is  revised  to  read 
as  follows: 

§  10.430  Character  limit. 

A  WEA  Alert  Message  processed  by  a 
Participating  CM.S  Provider  must  not 
exceed  90  characters  of  alphanumeric 
text. 

■  20.  Section  10.440  is  revised  to  read 
as  follows: 


§10.440  Embedded  reference  prohibition. 

A  WEA  Alert  Message  processed  by  a 
Participating  C.M.S  Provider  mu.st  not 
include  an  embedded  Uniform  Resource 
Locator  (URL),  which  is  a  reference  (an 
address)  to  a  resource  on  the  internet,  or 
an  (;mlH;dded  telephone  number.  This 
prohibition  does  not  apjdy  to 
I’residential  Alerts. 

■  21.  .S(;ction  10.470  is  revi.sed  to  r(;ad 
as  follows: 

§10.470  Roaming. 

When,  pursuant  to  a  roaming 
agreement  (.see  5f20.12  of  this  chapter), 
a  subscriber  niceives  services  from  a 
roamed-upon  network  of  a  Participating 
(iM.S  Provider,  the  Participating  (iM.S 
Provider  must  supiiorl  WEA  alerts  to  tin; 
roaming  siib.scriber  to  the  ext(;nt  lire 
sub.scriber’s  mobile  device  is  configured 
for  and  technically  capable  of  receiving 
WEA  alerts. 

■  22.  .Section  10.500  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§10.500  General  requirements. 

WEA  mobile  d(;vice  functionality  is 
dependent  on  the  capabiliti(;s  of  a 
Participating  GM.S  Provider’s  fleliv(;rv 
technologies.  Mobile  devices  are 
reipiired  to  perform  the  following* 
functions: 

***** 
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ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the  Federal 
Communications  Commission 
(Commission)  addresses  .several  issues 
related  to  changes  made  to  high-cost 
universal  service  support  for  rate-of- 
return  carriers  in  the  USF/ICC 
Transformation  Order,  including 
granting  in  part  requests  to  modify  the 
high  cost  loop  support  (HCLS) 
benchmarks. 

DATES:  Effective  March  19,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Heidi  Lankan,  Wireline  Competition 
Bureau,  (202)  418-2876  or  TTY:  (202) 
418-0484. 
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SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  (^ommi.ssion’s  Sixth 
Order  on  Reconsideration  and 
Memorandum  Opinion  and  Order  in 
VVC  Docket  Nos.  10-90,  05-3.37;  FCO 
1.3-10,  adopted  on  January  31, 2013  and 
released  on  February  27,  2013.  The  full 
text  of  this  document  is  available  for 
public  inspection  during  regular 
i)u.siness  hours  in  the  F(X  Reference 
{'-enter,  Room  CY-A257,  445  12th  Strerd 
SVV.,  Washington,  Dd  20554.  Or  at  the 
following  Internet  address;  http:// 
t  ra  nsi  tion.  fee.  gov/ Da  i  ly  Ho  I  cases/ 

Daily  Bust ncss/2()l  3/db()227/FCC- 1 .7- 
1 6  At. pdf 

I.  Introduction 

1.  In  the  IJSF/ ICC  Transformation 
Order,  70  FR  73830,  November  29,  201 1 . 
the  Oommission  comprehensivtdy 
reformed  universal  service  and 
intercarrier  compemsation,  adopting 
fiscally  responsible,  incentive-ba.sed 
jjolicies  to  preserve  and  advance  voicc- 
and  broadband-capable  networks  while 
requiring  accountability  from 
com|)anies  receiving  support  and 
(insuring  fairness  for  consutners  who 
pay  into  tlui  universal  s(irvice  fund. 
Modernizing  the.se  .systems,  the 
Commission  concluded,  was  critical  to 
meet  the  universal  service  challenge  of 
our  tiiiKi:  ensuring  consimuirs  have 
access  to  high-.s[)eed  Intermit  acetiss  as 
w(ill  as  voice  service.  As  part  of  this 
undertaking,  the  (Commission  r(iformed 
legacy  high-cost  universal  .service 
support  mechanisms  for  rate-of-return 
carriers.  Rate-of-return  carriers  serve 
fViwerthan  five  percent  of  U.S.  accciss 
lines,  but  operate  in  many  of  the 
country’s  most  difficult  areas  to  serve. 
Total  universal  service  support  for  such 
carriiirs  was  approaching  $2  billion 
annually — more  than  40  percent  of  the 
Commission’s  .S4.5  billion  overall 
budget  for  the  reformtid  high-cost 
program.  The  (Commission’s  reforms  for 
rale-of-return  carriers  begin  the 
transition  toward  a  more  incentive- 
bas(;d  form  of  regulation  to  encourage 
efficient  operation  and  to  support  the 
widest  possible  availability  of 
broadband. 

2.  In  this  Order,  we  addnjss  several 
issues  relat(jd  to  the  changes  made  to 
high-cost  universal  service  support  for 
rate-of-return  carriers  in  the  IISF/ICC 
Transformation  Order.  First,  we  address 
a  number  of  issues  rais(Kl  in  petitions 
for  r(;c.onsid(^ration  or  clarification  of  the 
benchmarking  rule  adopted  in  the  IJSF/ 
ICC  Transformation  Order.  That  rule 
establishes  reasonable  limits  on  capital 
and  operating  expenditures  eligible  for 
high-cost  universal  service  support  for 
rate-of-return  carriers,  providing  better 
incentives  for  carriers  to  invest 


[)rudently  and  operate  efficiently  than 
the  prior  support  mechanism,  W'bile 
providing  additional  support  for  carriers 
below  their  caps  to  extend  broadband  to 
rural  consumers.  (Ratf^-of-return  carriers 
previously  faced  no  limits  on  their 
overall  spending,  and  received  100 
percent  reimbursement  of  loop  costs 
above  a  certain  level,  creating  a  “race- 
to-the-top”  in  spending).  We  reconsider 
one  aspect  of  the  benchmark  rule,  but 
decline  to  reconsid(^r  adoption  of  the 
rule  in  gen(?ral.  We  then  consider  a 
number  of  applications  for  revi(nv  of  the 
Wireline  (Competition  Bureau’s 
(Bun'au’s)  IICLS  Benchmarks 
Implementation  Order,  77  FR  .30411, 

May  23.  2012.  which  implemented  the 
benchmarking  ride  for  purposes  of 
calculating  high-cost  hjop  support 
(H(CL.S),  and  modify  certain  aspects  of 
the  Bureau’s  order.  In  addition,  we 
decline  requests  to  reconsider  the 
monthly  per-line  cap  of  .$250  in  total 
high-cost  federal  universal  service 
support  for  all  telephone  companies, 
and  we  reaffirm  the  extension  of  the 
corporate  operations  expense  cap  to 
interstate  common  line  support  (ICLS). 
Finally,  we  take  the  (opportunity  to 
address  requests  from  certain  rate-of- 
return  carriers  that  the  Commission 
slow  our  implementation  of  other 
aspects  of  the  IJSF/ICC  Transformation 
Order,  emphasizing  the  importance  of 
continuing  with  the  implementation  of 
reform,  but  reiterating  our  commitment 
to  a  data-driven  pi'>^»ce.ss. 

.3.  As  we  have  previously  noted,  the 
IJSF/ICC  Transformation  Order 
represents  a  candid  balancing  of  policy 
goals,  equities,  and  budgetary 
con.straints.  This  balance  w'as  required 
in  order  to  advance  the  fundamental 
goals  of  universal  service  and 
intercarrier  compensation  reform  within 
a  defined  budget,  while  simultaneously 
providing  sufficient  transitions  for 
staktdiolders  to  adapt.  We  olxserve  that, 
under  Commission  rules,  if  a  petition 
for  reconsideration  simply  repeats 
arguments  that  were  previously  fully 
considered  and  rejecti^d  in  the 
proceeding,  it  will  not  likely  w'arrant 
reconsideration.  This  standard  informs 
our  analysis  below. 

II.  Benchmarking  Rule 

1.  Petitions  for  Beconsideration 

4.  We  begin  by  addressing  petitions 
for  reconsideration  of  the  benchmarking 
rule.  For  the  reasons  set  forth  hidow,  w'e 
reconsider  the  Commi.ssion’s  original 
rule  insofar  as  it  requires  the  Bureau  to 
rerun  the  benchmark  regression 
annually  and  direct  the  Bureau  to 
consider  whether  running  the  regression 
analyses  less  frequently  will  better  serve 


the  purpo.ses  advanced  by  the  * 
benchmarking  rule.  We  deny,  however, 
petitions  for  reconsideration  filed  by  the 
National  Fxchange  Carrier  Association, 
Inc.  (NK(-A),  Organization  for  the 
Promotion  and  Advancement  of  Small 
relecommimications  Companies 
(OPA.STCO),  and  Western 
3’elecommunications  Alliance  (WTA), 
(jointly,  the  Rural  Associations)  and 
Accipiter  Communications  Inc. 
(Accipiter)  to  the  extent  they  request 
that  the  Commission  reconsider  its 
benchmarking  rule.  We  also  clarify  how 
support  will  be  redistributed  under  that 
rule. 

a.  Rural  Associations’  Petition 

5.  The  Rural  Associations  ask  the 
(Commission  to  reconsider  several 
aspects  of  its  limitations  on 
ndmbursable  capital  and  operating 
expenses.  We  address  certain  of  these 
arguments  here. 

8.  First,  the  Rural  Associations  argue 
that  the  CiJinmission’s  decision  to  use 
regression  analy.ses  to  limit 
reimbursable  capital  costs  and  operating 
expenses  in  the  USF/ICC 
Transformation  Order  was  “premature 
and  improper,’’  and  that  the 
Commission  should  instead  have  stated 
that  it  would  “examine  a  regression 
analysis  apjiroath  *  *  *  subject  to 
adeijuate  notice  and  comment.’’  They 
claim  that  the  Commi.ssion’s  decision  to 
use  regre.ssion  analyses  to  develop  the 
benchmarks  “leaves  no  room  to  argue 
that  other  approaches  might  be  used  in 
whole  or  in  part  as  a  substitute  to 
achieve  the  kinds  of  constraints  sought 
by  the  (Commission,”  such  as  limiting 
new  investment  ba.sed  on  depreciation 
of  exi.sting  plant,  as  the  Associations 
previously  propo.sed. 

7.  (Contrary  to  the  Rural  Associations’ 
alh^gations.  the  (Commission  provided 
ample  o|)portunities  for  parties  to 
comment  “on  specific  methods  to  be 
utilized”  to  limit  carriers  expenses.  In 
its  February  2011  Notice  of  Proposed 
Bidemaking,  78  FR  116.32,  March  2, 
2011,  the  (Commission  explained  that 
under  then-existing  ruhis,  rate-of-return 
carriers  with  high  looj)  costs  could  have 
100  percent  of  their  marginal  loop  costs 
above  a  certain  threshold  reimbursed 
through  the  federal  universal  service 
fund  while  other  carriers  that  took 
measures  to  control  expenses  could  find 
themselves  hjsing  support  to  carriers 
that  increased  costs.  Those  effects,  the 
(Commission  ex|)lained,  meant  that  the 
rules  did  not  create  appropriate 
incentives  to  control  costs  and  invest 
rationally.  The  (Commission  proposed  to 
address  these  concernsTiy  using 
regression  analyses  to  e.stimate 
appropriate  levels  of  capital  and 


16810 


Federal  Register/ Vol.  78,  No.  53 /Tuesday,  March  19,  201 3 /Rules  and  Regulations 


operating'expensiis.  sought  eomnient  on 
tins  proposal,  and  adopted  its' 
benchmarking  rule  after  considering  the 
comments  received,  including  those 
tiled  by  the  Rural  Assotaations.  The 
C'.ommission  found  that  the  approach  it 
adopted  is  a  “r(!asonable  way  to  place 
limits  on  rec;overy  of  loop  costs”  and 
specifii;atly  rejected  the  Rural 
Associations’  proposed  alternative 
because  it  “w'ould  do  little  to  limit 
support  for  capital  expenses  if  past 
investments  for  a  particular  company 
were  high  enough  to  be  more  than 
sufficient  to  providi;  supported  services, 
and  w'ould  do  nothing  to  limit  support 
for  operating  expenses,  which  are  on 
average  more  than  half  of  total  loop 
costs.”  The  Associations  raise  no  new 
arguments  to  change  this  conclusion, 
and  therefore  w'e  reject  their  petition  to 
reconsider  the  adoption  of  benchmarks 
or  the  regression  approach  generally. 

8.  .Second,  the  Rural  Associations  ask 

the  Commission  to  r«!consider  its 
doflsion  to  change  the  caps  annually 
based  on  a  “refreshed”  run  of  the 
regre.ssion  analyses,  arguing  that  the 
Commission  should  instead  leave  any 
caps  in  place  for  at  least  .seven  years. 
They  argue  that  if  the  regressions  are 
updated  each  year,  carriers  could  be 
encouraged  to  invest  less  to  avoid  being 
affected  by  the  caps  because  “it  appears 
that  a  carrier  could  actually  reduce  or 
maintain  existing  investment  and 
expense  levels  during  a  given  year  but 
still  suffer  unexpected  reductions  in  its 
HCLS  *  *  if  its  ‘peer  group'  has 

changed  or  if  its  »!xisting  peers  have 
reduced  their  costs  faster.” 

9.  .Since  filing  their  petition,  the  Rural 
Associations  have  modified  this  request 
for  relief.  They  no  longer  request  that 
the  Commission  Ireezf!  any  regression- 
based  caps  for  at  least  .seven  years. 
Pending  further  updating  and  analysis 
of  the  regression  methodology,  they  urge 
the  Commission  to  “hold  the  caps 
constant  for  a  period  of  several  years 
starting  in  2014,”  and  then  analyze  the 
regression  methodology  “to  determine 
whether  there  are  more  optimal 
methods  than  such  a  default  rule  to 
address  concerns  with  respect  to 
predictability  in  the  longer-term.” 

10.  VVe  note,  as  an  initial  matter,  that 
the  Bureau  chose  to  use  the  same 
regression  coefficients  in  2013  as  those 
calculated  for  2012  during  the  phase-in 
of  the  initial  benchmarks  (i.e.,  it  “froze” 
the  2012  coeffecients  for  2013). 
Accordingly,  carriers  have  been  able  to 
determine  their  benchmarks,  and 
e.stimate  their  support,  throughout  the 
phase-in  period.  In  effect,  during  the 
phase-in,  the  Bureau’s  approach  is 
consistent  with  the  Rural  Associations' 
request.  In  addition,  as  discussed  in 


more  detail  below,  wo  direct  the  Bureau 
to  revise  the  benchmark  methodology  to 
generate  a  single  cap  for  each  study 
area;  the.se  updated  benchmarks  will 
apply  beginning  in  2014.  The  issue 
before  us  now.  therefore,  is  how 
frequently  the  new  benchmarks  should 
be  updated  beginning  2015. 

11.  As  the  Rural  As.sociations 
recognize,  the  decision  whether  and  if 
so,  how  to  freeze  the  expense 
benchmarks  involves  a  number  of 
tradeoffs.  On  the  one  hand,  as  the  Rural 
Associations  point  out,  more  frequent 
updates  create  the  possibility  of  changes 
in  carriers’  support  levels.  If  carriers 
cannot  e.stimate  likely  future  support 
levels  with  a  reasonable  degref!  of 
certainty,  frequent  updates  may  deter 
even  efficient  investment.  On  tlu!  other 
hand,  in  practice,  annual  updates  may 
produce  only  small  changes  for  all  or 
nearly  all  carriers.  In  fact,  a  comparison 
of  the  2012  benchmarks  with  2013 
benchmarks,  calculated  as  if  the  Bureau 
had  not  frozen  the  2012  coefficients, 
shows  that  the  ratio  of  aij  individual 
carrier’s  costs  to  its  caps  in  2012  is 
strongly  predictive  of  whether  the 
carrier  would  have  been  capped  in 
2013.  Moreover,  if  the  benchmarks  are 
updated  less  frequently,  over  time  they 
may  fail  to  reflect  industry-wide  cost 
trends  and  cap  carrier  spending  at  levels 
that  are  either  too  high  or  too  low.  And 
if  the  benchmarks  are  updated 
infrequently,  each  update  codld  cause 
larger  and  more;  sudden  changes  in 
support  levels,  at  least  for  a  sub.set  of 
carriers.  Updating  the  benchmarks  less 
fre(]uently  also  risks  treating  similarly 
situated  carriers  differently  based  on  the 
timing  of  their  investments.  For 
example,  a  study  area  that  has  higher 
co.sts  due  to  investment  would  not  have 
tho.se  inve.stments  reflected  in  its 
benchmark  if  its  benchmark  cap  were 
frozen.  A  freeze  could  therefore  also 
distort  carriers’  investment  decisions  by 
encouraging  them  to  time  their 
investments  to  maximize  their 
benchmarks  rather  than  to  inve.st 
efficiently.  In  addition,  while  there  are 
many  potential  means  to  limit  the 
volatility  of  the  benchmarks  from  year 
to  year,  each  potential  approach  would 
have,  necessarily,  a  different  ultimate 
effect  on  each  study  area’s  benchmarks, 
and  thus  its  own  costs  and  benefits. 

12.  In  light  of  these  considerations, 
we  reconsider  the  Commission’s 
decision  to  the  extent  it  requires  the 
Bureau  to  update  the  regressions 
annually.  We  direct  the  Bureau,  as  it 
updates  the  benchmarks  for  2014,  to 
consider  whether  these  benchmarks 
should  be  held  constant  for  multiple 
years,  and,  if  so,  which  mechani.sm 
would  best  advance  our  objectives  to 


preserve  and  advance  the  deployment  of 
voice-  and  broadband-capable  networks 
while  providing  better  incentives  for 
carriers  to  invest  prudently  and  operate 
efficiently.  In  doing  so,  tbe  Bureau 
should  carefully  consider  the  extent  to 
which  annual  updates  are  likely  to 
cause  significant  year-over-year  changes 
in  support  levels.  We  expect  the  Bureau 
to  adopt  an  approach  that  w'ill  provide 
carriers  suffuaent  certainty  regarding 
future  years’  benchmarks  to  encourage 
efficient  investment  while  maintaining 
th(!  balance  struck  in  the  Commission’s 
reforms  to  encourage  efficient  spending 
by  UCLS  rneijuents. 

13.  Finally,  the  Rural  Associations  ask 
the  Clommi.ssion  to  reconsider  its 
decision  regarding  the  reductions 
resulting  from  the  HCLS  benc:h marks 
and  “find  instead  fliat  the  entirety  of 
those  reductions  will  be  redistributed  to 
other  (rural  carriers] — including  those 
impacted  by  new'  caps — within  the 
cjverall  capped  HCLS  mcichanism.” 

They  argue  that  not  redistributing 
reductions  to  capped  c.arriers  results  iu 
a  “double  cap”  on  HCLS. 

14.  We  decline  to  recx)nsider  the 
Commission's  decision  to  rc'distribute 
HCLS^only  to  those  carriers  whose  loop 
c;c)sts  are  not  c.ajjped  by  the  benchmarks. 
We  find  that  providing  additional 
support  to  carriers  wdth  the  highest 
c;o.st.s  relative  to  their  peers  is  contrary 
to  the  purposes  of  the  benchmarking 
ride.  Moreover-,  by  providing 
redistributc^d  support  only  to  c.arriers 
that  are  below  their  benc;bmarks,  the 
rule  provides  an  additional  inc;entive  for 
carriers  to  operate  efficiently  and  keej) 
c;o.st.s  below  their  c;aps.  In  addition,  we 
note  that  the  Rural  Associations  appear 
to  assume  that  by  allowing  c;arriers 
capped  by  the  benchmarks  to  receive 
redistributed  support,  they  would  have 
the  chance  to  recover  “more  hut  still  not 
all”  of  their  high  loop  costs.  To  the 
contrary,  the  Rural  Associations’ 
proposal  could  permit  some  carriers  . 
limited  by  the  benchmarks  to  receive 
more  in  redistributed  support  than  they 
would  lose  through  the  benchmark 
reductions. 

15.  While  we  disagree  with  the  Rural 
A.ssociat ions’  propo.sal  to  redistribute 
HCLS  to  carriers  whose  support  is 
capped  by  the  benchmarks,  we  take  this 
opportunity  to  clarify  that  there  is  no 
“double  cap”  on  HCLS.  That  is,  we 
clarify  that  all  HCLS  reductions  will  be 
redistributed,  though  only  to  carriers 
whose  loop  costs  are  not  limited  by  the 
benchmarks.  In  discussing  the  proposed 
methodology  for  creating  benchmarks 
the  Commission  estimated  that  only 
approximately  half  of  the  HCLS 
reductions  experienced  by  carriers 
limited  by  the  benchmarks  would  be 
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rodistrihutod.  (Ithor  language  in  the 
IISF/K'.C.  I'ransformalion  Order  made 
clear,  however,  lliat  the  Clommission 
was  not  mandating  partial 
redistribution.  Specilically.  the 
Commission  said  “we  will  place  limits 
on  the  HCLS  provided  to  carriers  whose 
costs  are  significantly  higher  than  other 
companii'S  that  are  similarly  situated, 
and  sup|)ort  will  he  redi.strihiited  to 
those  carriers  who.se  unseparattul  loop 
r;ost  is  not  limited  hy  operation  of  the 
benchmark  methodology.”  We  note  that 
under  the  pha.se-in  adopted  hy  the 
Bunsm,  all  HCL.S  reductions  were 
redistributed  in  2012.  And  now  w(; 
clarify  that  all  reductions  will  he 
redistributed  in  future  years  as  well. 

h.  Accipiter  Petition 

10.  Accipiter  argues  that  the 
(]omniission’s  decision  to  adopt  cost 
benchmarks  is  flawed  hecau.se  such 
benchmarks  cannot  distinguish  between 
carriers  that  “may  legitimately  he 
outliers  due  to  particular 
considerations,  including  population 
density,  terrain,  and  operating 
environment,”  and  carriers  that  “are 
outliers  due  to  waste,  fraud  or  abuse,  or 
other  inefficiencies.”  Accipiter  claims 
the  failure  to  make  this  distinction  is 
“irrational”  and  reflects  a  failure  to 
consider  the  specific  challenges  fathng 
Accipiter  and  other  carriers. 

17.  We  di.sagree.  'I'he  Comini.ssion’s 
benchmarking  approach  is  designed 
precisely  to  compare  each  individual 
carrier’s  costs  to  those  of  similarly 
situated  carriers,  accciunting  for  the 
most  significant  drivers  of  cost  such  as 
“density,  terrain,  and  operating 
environment.”  it  is  reasonable  for  tins 
('.ommission  to  arlopt  a  general  rule  to 
identify  carriers  with  costs  that  are 
significantly  higher  than  most  of  their 
similarly  situated  peers  instead  of 
relying  on  more  costly  and 
administratively  burdensome 
alt»unatives  such  as  audits,  f’arriers  that 
believe  that  the  benchmarks  do  not 
adecjuately  addre.ss  unitpie 
circinn.stances  that  they  face  can  seek  a 
waiver  of  the  (Commission’s  r\des. 
Accipiter’s  peitition  for  reconsideration 
reads  more  like  a  petition  for  waiver, 
and  in  fact,  Accipiter  sought,  and  the 
Bureau  granted,  a  temporary  waiver  of 
the  benchmarking  rule  and  other  new 
rules  that  would  limit  its  support. 

18.  In  its  j)etition  for  reconsideration, 
Accipiter  makes  a  variety  of  other 
arguments  that  relate  not  to  the 
Commission’s  rule  as  adopted,  hut 
rather  to  the  benchmarking 
methodology  proposed  in  the  IJSF/ICC 
Tninsfornuition  FNPHM,  76  FR  78384, 
December  16.  2011.  But  those 
complaints  are  not  relevant  to  our 


reconsideration  of  the  (^ornmi.ssion’s 
benchmarking  rule.  The  (Commission 
delegated  to  the  Bureau  the  authority  to 
adopt  and  implement  a  final 
methodology,  which  the  Bureau  did  in 
its  April  2012  H(JLS  Feurhiiiarks, 
Implementation  Order.  Several  parties, 
including  Accipiter,  filed  .separate 
a])plications  for  review  of  the  Bureau’s 
HOLS  Benchmarks  Implementation 
Order.  We  turn  to  that  order  now. 

2.  Applications  for  Review 

19.  We  next  address  a  number  of 
arguments  raised  in  the  context  of 
applications  for  review  of  the  Bureau’s 
HOLS  Benchmarks  Implementation 
Order,  and  we  modify  the  Bureau’s 
order  in  three  respects.  .Sjrecificallv,  (1) 
we  direct  the  Bureau  to  develop  a 
regression  methodology  that  will 
generate  a  single  total  loop  cost  cap  for 
(!ach  study  ansa  beginning  in  2014;  (2) 
as  an  interim  measure  toward  a  single 
(;ost  ca[),  for  purposes  of  calculating 
IKCLS  support  in  2013,  we  sum  capex 
and  opex  caps  generated  hy  the  Bureau’s 
current  methodology;  and  (3)  we  modify 
the  pha.se-in  of  the  henclimarks  for 
201.3.  We  do  not  otherwi.se  modih'  the 
Bureau’s  HOLS  Benchmarks 
Implementation  Order  at  this  time.  In 
taking  these  actions,  we  address  certain 
of  the  arguments  raised  in  the 
applications  for  review,  and  we  defer 
consideration  of  the  other  i.ssues  raised 
in  those  a])plications  for  review’. 

20.  Single  Total  Oost  Oap.  Consistent 
w'ith  the  (Commission’s  direction,  the 
Bureau’s  HOLS  Benchmarks 
Implementation  Order  generated  limits 
on  reimbursable  capital  expen.ses  and 
operating  expen.ses  for  purposes  of 
determining  H(CTS;  compared 
companies’  costs  to  those  of  similarly 
situated  companies:  and  used  .statistical 
techniques  to  determine  w  hich 
companies  shall  he  deemed  similarly 
situated.  Consistent  with  the 
(Connni.ssion’s  delegation  of  authority, 
the  Bureau  also  considered  and  tested 
additional  variables  and  made  further 
improvements  to  the  methodology  baserl 
on  the  comments  from  two  peer 
review’ers  and  interested  parties,  and  its 
own  analysis.  'I’he  most  significant 
change  in  the  methodology  that  the 
Bureau  made  was  using  two  regressions 
to  generate  only  tw'o  caps  for  each 
company — a  capex  limit  and  an  opex 
limit — rather  than  generating  eleven 
caps  as  originally  proposed  in  Appendix 
fl  of  the  HSF/IOO  Transformation 
FNPRM. 

21.  We  agree  w'ith  the  Bureau’s 
decision  to  use  fewer  n*gressions  than 
proposed  in  the  HSF/IOO 
Transformation  FNPBM.  The  Bureau 
explained  that  doing  so  “enables 


carriers  to  account  for  the  needs  of 
individual  networks  and  recognizes  the 
fact  that  carriers  may  have  higher  costs 
in  on(!  category  that  may  be  offset  hy 
lower  costs  in  others.”  The  Burea\i 
ado})ted  two  r(!gression.s  even  though 
“lu]sing  a  greater  nuinher  of  regressions 
makes  it  possible  to  identify  outliers  at 
a  granular  level.”  Although  one  peer 
reviewer  and  some  commenters 
recommended  using  a  single  regression 
to  limit  total  cost,  the  Bureau  decided 
that  approach  “w'ould  provide  fewer 
.safeguards  against  overspeiifling.” 
Because  “Iclapital  and. operating 
expenditures  nllect  fundamentally 
different  measures  of  business 
[)erforniance,”  the  Bureau  reasoned  that 
“(ulsing  tw'o  regressions  instead  of  one 
provides  carriers  flexibility  to  manage 
their  operations,  while  still  enabling  the 
Commission  to  identify  more  instances 
w'here  carriers  spend  mark(?dly  more  in 
either  category  than  their  similarly- 
situated  jieers.” 

22.  W'e  agree  w'ith  commenters  that 
the  Bureau’s  methodology  was  an 
improvement  over  the  proposed  , 
methodology  that  used  eleven 
rt;gre.ssions,  and  we  recognize  that  there 
are  trade-offs  in  choosing  the  number  of 
regre.ssions.  (In  halanc(j,  we  conclude 
that  going  forward,  it  would  he  better  to 
use  one  nigression  to  generate  a  single 
cap  on  total  loop  costs  for  each  study 
area.  A  single  cap  will  provide  carriers 
W'ith  greater  llexibilitv  to  account  for  the 
specific  needs  of  their  locales  and 
networks.  This  approach  recognizes  that 
carriers  often  consider  the  trade-offs 
betw'een  capital  costs  and  operating 
expenses  when  making  investment 
decisions.  For  example,  in  its 

.Application  for  Review,  (kmtral  Texas 
argues  that  it  “balanced  the  costs  of 
using  aerial  cables  against  the  costs  of 
burying  cable  and  determined  that  it 
co.sts  less  overall  to  hurv  cable,  ratlnsr 
than  constantly  maintain  and  replace 
aerial  cable  in  the  windy,  tough, 
varmint-ridden  Texas  terrain.  By 
keeping  its  cable  maintenance  costs  low, 
(Central  Texas  receives  no  credit  from 
the  regression  model  for  doing  so  even 
though  it  has  much  lower  operational 
expenditures.” 

23.  TIk;  record  before  the  Bureau 
w'hen  it  adopted  tw'o  regressions  instead 
of  eleven  regressions  also  contained 

•support  for  using  a  single  regression. 

F'or  example,  as  noted  above,  one  of  the 
peer  reviewers  of  the  benchmark 
methodology,  Paroma  Sanyal,  .stated 
that  “individual  cost  capping  ii.e. 
capping  individual  types  of  costs  rather 
than  total  costs]  ignores  any 
complementarlit  jy  or  substitutability 
between  the  various  co.st  components.” 
w’hich  may  di.scourage  cjverall  co.st- 
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minimization  and  fails  to  recognize  that 
c;arriers  face  different  trade-offs  between 
types  of  expenses.  Sanya!  suggested  that 
“lal  more  flexible  approach  may  be  to 
estimate  the  ftOfh  percentile  over  the 
total  cost,”  which  “would  be  more  in 
line  w'ith  theoretical  cost-minimization 
approaches  where  *  *  *  expenditure 
ca'ps  can  enhance  efficiency  under  a 
rate-of-return  regulation.”  Similarly, 
Roger  Koenker,  one  of  the  economists 
who  developed  quantile  regression 
analysis,  opined  that  his  “primary 
criticism  of  the  propo.sed  FCC 
methodology  (in  Appendix  Hj  lies  in  the 
way  that  co.st  estimates  for  individual 
cost  components  are  aggregated.  *  *  * 

A  preferable,  and  simpler,  approach 
would  be  to  develop  one  conditional 
quantile  model  for  aggregate  costs.” 
Koenker  c(5ncluded  that  the  proposed 
aggregation  of  cost  categories  “yields 
cost  limits  that  may  be  unduly  stringent 
in  some  cases,  and  unduly  lenient  in 
others.” 

24.  For  these  reasons,  we  are 
persuaded  that  using  a  single  total  loop 
cost  bepchmark  would  be  preferable  to 
using  separate  capex  and  opex  caps. 
Accordingly,  we  direct  the  Bureau  to 
develop  a  regression  methodology  that 
will  generate  a  single  cap  for  each  study 
area.  We  note  that  the  Bureau  also  will 
be  incorporating  into  its  analysis  revised 
study  area  boundaries,  which  will  be 
obtained  through  an  upcoming  data 
collection.  We  direct  the  Bureau  to 
analyze  the  impact  of  various 
approaches  prior  to  adopting  its  new 
methodology,  which  we  anticipate  w’ill 
be  implemented  for  distribution  of 
HCLS  beginning  in  2014. 

25.  Summing  Capex  and  Opex  Caps 
for  2013.  We  recognize  that  the  Bureau 
needs  time  to  develop  and  seek 
comment  on  a  new'  methodology,  and 
therefore,  absent  some  interim  measure, 
carriers  would  continue  to  operate 
under  two  separate  caps  until  2014.  We 
therefore  conclude  it  is  appropriate  to 
combine  or  “sum”  the  existing  caps  as 
an  interim  measure.  As  a  result,  for 
purposes  of  providing  HCLS,  starting 
the  first  full  month  after  the  effective 
date  of  this  Order  and  for  the  rest  of 
2013,  we  will  account  for  the  trade-offs 
carriers  make  between  capital 
expenditures  and  operating  expen.ses  by 
summing  the  capex  and  opex  caps  as  an 
interim  measure.  That  is.  w-e  w'ill  add 
each  study  area’s  capex  and  opex 
bmichmarks  together  to  establish  a  new 
limit  on  total  unseparated  loop  costs  for 
purposes  of  determining  HCLS.  In  the 
.short  term,  summing  the  capex  and 
opex  benchmarks  together  will  provide 
an  administratively  feasible  means  to 
recognize  the  trade-offs  between  capital 
and  operating  expenses  that  carriers 


have  made  over  time,  while  the  Bureau 
w'orks  to  develop  a  new  single-equation 
regression.  We  note  that  external  parties 
and  one  peer  reviewer  have  expressed 
concern  about  summing  benchmarks 
based  on  quantiles.  As  a  matter  of 
statistics,  the  sum  of  the  quantiles  is  not 
the  quantile  of  the  sums,  which  is  to  say 
that  summing  two  90th  percentile 
benchmark  caps  does  not  j)roduce  the 
same  result  as  would  .setting  a  cap  based 
on  the  90th  percentile  of  total  costs. 
Although  summing  is  imperfect  as  aji 
estimate  of  the  90th  percentile  of  overall 
costs,  w'e  find  that  as  an  interim 
measure  it  provides  a  reasonable  way  to 
recognize  that  there!  are  tradeoffs 
between  capital  and  operating 
(ixpenditures.  For  example,  to  the  extent 
a  carrier’s  costs  are  over  the  caj)ex 
benchmark  but  under  the  opex 
benchmark  because  it  has  made  large! 
inve!stments  to  lower  its  operating  e:osts 
and  overall  e:osts,  summing  the 
bemchmarks  will  provide  additional 
allovvane;es  for  these  expenditures. 

2f).  Phase-In.  We  also  slightly  me)elify 
the  phase-in  of  the  HCLS  benchmarks 
adopted  by  the  Bureau.  Applications  for 
review'  of  the  HCLS  Benchmarks 
Implementation  Order  ask  us  to  either 
set  it  aside  or  delay  the  implementation 
of  the  HCLS  benchmarks  until  the 
Commission  addresses  various 
concerns.  Although  w'e  deny  requests  to 
delay  the  implementation,  we  modify 
the  phase-in  to  limit  the  amount  by 
which  any  one  carrier’s  support  may  bo 
reduced  in  2013.  In  2012,  HCLS  was 
r{!duc:ed  by  twenty-five  percent  of  the 
difference  betw'een  the  support 
calculated  using  the  study  area’s 
reported  cost  per  loop  and  the  support 
as  limited  by  the  benchmarks,  unless 
that  reduction  w'ould  exceed  ten  percent 
of  the  study  area’s  support  as  otherwise 
would  be  calculated  ba.sed  on  NECA 
cost  data.  The  Bureau’s  phase-in  for 
2013,  as  adopted  in  HCLS  Benchmarks 
Implementation  Order,  will  reduce 
support  by  fifty  percent  of  the  difference 
between  the  support  calculated  using 
the  study  area’s  reported  cost  per  loop 
and  the  support  as  limited  by  the 
benchmarks  in  effect  for  2013,  but 
remove  the  limit  on  the  total  impact  on 
individual  carriers.  We  maintain  the 
Bureau’s  fifty  percent  pha.se-in  for  2013. 
However,  starting  the  first  full  month 
after  the  effective  date  of  this  Order  and 
for  the  rest  of  2013,  we  will  limit  the 
amount  of  the  reduction  to  no  more  than 
fifteen  percent  of  the  study  area’s 
support  as  otherwise  would  be 
calculated  based  on  NECA  cost  data, 
ab.sent  implementation  of  the 
benchmark  rule.  We  conclude  that  this 
strikes  a  reasonable  balance  between 


continuing  the  pha.se-in  of  the 
benchmark  rule,  while  giving  those 
carriers  most  heavily  impacted 
additional  time  to  adjust,  particularlv  as 
the  Bureau  updates  the  benchmarks  for 
2014. 

27.  Other  Issues.  In  this  .section  we 
address  a  number  of  other  issues  raised 
in  the  applications  for  review;  we  defer 
consideration  of  the  remaining  issues  to 
a  future  order. 

28.  Predictability.  Several  parties 
argue  that  the  Bureau’s  benchmark 
methodology  results  in  support  amounts 
that  are  unpredictable  in  violation  of 
section  254(b)(5)  of  the  (Communications 
Act  of  1934,  as  amended  (the  Act). 
Central  Texas,  for  example,  claims  that 
the  dynamic,  annually  changing  nature 
of  the  regression  caps  does  not  allow 
carriers  to  predict  future  HCCLS  based  on 
current  and  near-future  expenditures. 
And  Acci{)iter  argues  that  the  results  are 
so  unpredictable  that  the  Bureau’s 
methodology  “effectively  prohibits 
companies  from  making  reasonable  and 
rational  investment  decisions.”  We 
disagree. 

29.  As  the  United  States  (Court  of 
Appeals  for  the  Fifth  (Circuit  explained 
in  Alenco,  the  Commission  i;an  satisfv 
the  statute  by  adopting  predictable  rules 
that  govern  distribution  of  subsidies;  its 
rules  need  not  provide  precisely 
predictable  funding  amounts.  Yet  what 
the.se  parties  seek  is  precisely  the 
predictable  funding  amounts  the  statute 
does  not  require.  In  any  event,  as  noted 
above,  the  Bureau  provided  that  same 
regression  coefficients  would  bo  used  in 

2013  as  those  calculated  for  2012  in 
order  to  en.sure  that  carriers  would  be 
able  to  calculate  their  benchmark  caps 
for  the  phase-in  period  well  in  advance. 
Accordingly,  at  least  with  re.spect  2012 
and  2013,  the  carriers  were,  in  fact, 
provided  with  the  c:ertainty  they 
request.  And,  as  discussed  above,  for 

2014  and  beyond,  we  direct  the  Bureau 
to  revise  its  methodology  to  set  a  single 
total  cost  benchmark  for  each  study  area 
and  to  consider  how  frequently  that 
regre.ssion  should  be  updated.  We  do  so 
with  the  expectation  that  the  Bureau 
will  adopt  an  approach  that  will  provide 
carriers  sufficient  certainty  regarding 
future  years’  benchmarks  to  encourage 
efficient  investment  while  maintaining 
the  balance  struck  in  the  Commission’s 
reforms  to  encourage  efficient  spending 
by  HCLS  recipients.  For  these  reasons, 
we  reject  the  claim  that  the  Bureau’s 
order  violates  the  Act  because  it 
provides  insufficient  predictability. 

30.  Similarly-Situated  Companies.  We 
also  disagree  with  the  Rural 
A.s.sociations’  claim  that  the  “Bureau’s 
methodology  does  not  rely  on  statistical 
analysis  of ‘similarly  situated’ 
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companies,  as  the  Commission’s  USF/ 
ICC  Transformation  tJrder  directed.  In 
fact,  the  actual  formulas  do  not  establish 
ony  comparator  groups.”  They  argue 
that  the  benchmark  “formulas  impose 
limitations  on  companies  without  regard 
to  whether  their  per-unit  costs  are 
excessive  or  relatively  high  compared  to 
‘f)eers.”'  On  the  contrary,  we  find  that 
the  Bureau’s  regression  analysis  was 
consistent  with  Commission’s  direction. 
VVe  note  that  the  Rural  Associations 
never  explain  how  they  would  propose 
to  define  “similarly  situated” 
companies.  We  conclude  that  the 
Bureau  look  a  reasonable  apjiroach, 
taking  into  account  all  the  significant 
variables  in  determining  the  caps,  in 
effect  comparing  each  company  to  all 
other  companies  to  the  degrej;  to  which 
the  companies  are  similar  in  regard  to 
the  variables  found  to  be  significant 
(i.e.,  the  degree  to  which  they  are 
similarly  situated). 

,31.  Trigger.  We  also  reject  the 
argument  made  by  several  parties  in 
their  applications  for  review  that  “a 
regre.ssion  model  should  be  used  only  to 
trigger  a  harder  look  to  determine 
whether  a  carrier’s  (;osts  were  truly 
‘inefficient.’”  The  Commission  did  not 
provide  the  Bureau  with  the  discretion 
to  use  the  regression  methodology  in 
that  manner.  Moreover,  as  explained 
above  in  the  context  of  the  petitions  for 
reconsidiMation,  we  conclude  that  it  was 
reasonable  for  the  f’ommission  to  adopt 
a  general  rule  to  identify  carriers  with 
costs  that  are  significantly  higher  than 
tiieir  peers  instead  of  relying  on  nioie 
costly  and  burdensome  approaches  like 
aiulits,  as  would  be  required  if  the 
regression  methodology  were  used 
merely  as  a  trigger. 

32.  Finally,  while  we  have,  in  this 
Order,  addressed  a  number  of 
signifit:ant  issues  raised  in  the 
applications  for  review,  we  recognize 
that  a  number  of  issues  remain  pending. 
W(!  otherwise  defer  consideration  f)f 
issues  not  addressed  herein. 

III.  Limits  on  Total  Per-Line  High-Cost 
Support 

33.  \\le  deny  both  petitions  for 
reconsideration.  In  the  IJSF/ICC 
Transformation  Order,  the  Commission 
concluded  that  a  $2.50  cap  wouhi  be 
reasonable  after  finding  that  “supiiorl 
drawn  from  limited  public  funds  in 
exce.ss  of  $250  per-line  monthly  *  *  * 
should  not  be  provided  without  further 
iustilication.”  The  Commission  also 
noted  that  “virtually  all  (99  percent)  of 
incumbent  LEC  .study  areas  currently 
receiving  [universal  service]  support  are 
under  the  $250  per-line  monthly  limit.” 
Even  so,  to  provide  affected  carriers  a 
measured  transition,  the  Commission 


delayed  the  implementation  of  the  $250 
cap  for  six  months  to  “provide  an 
opportunity  for  companies  to  make 
operational  changes,  engage  in 
discussions  with  their  current  lenders, 
and  bring  any  unique  circumstances  to 
the  (Commission’s  attention  through  the 
waiver  process.”  Moreover,  after  the  six- 
month  delay,  the  Commissiou  phased-in 
the  $250  cap  “to  ease  the  potential 
impact  of  this  transition.”  As  a  result, 
effective  Jidy  1,  2012,  carriers  subject  to 
the  $250  cap  received  support  of  no 
more  than  ,$250  per-line  plus  two-thirds 
the  difference  between  their  uncapped 
|)er-line  amount  and  $250,  and  effective 
jiilv  1.  2013,  carriers  will  receive  no 
more  than  ,$250  per-line  plus  one-third 
the  difference  between  their  uncapped 
per-line  amount  and  $250  through  June 
30, 2014. 

34.  Petitioners  have  not  pre.senled  any 
new  evidence  or  arguments  that 
persuade  us  to  reconsider  adoption  of 
the  $250  per-line  per  month  cap.  And. 
we  disagree  with  the  Rural  Associations’ 
claims  that  the  Commission  failed  to 
adtjquately  explain  the  basis  for 
adopting  the  $250  cap.  The  (Commission 
provided  a  thorough,  rea.soned  analysis 
of  the  basis  for  adopting  the  $250  cap. 

By  phasing-in  the  $250  cap,  the 
(Commission  also  provided  carriers  time 
to  adjust,  while  promoting  the 
(Commission’s  goal  of  fiscal 
responsibility.  Moreover,  the  USF/ICXi 
Transformation  Order  acknowledged 
that  if  there  are  unique  circumstances. 

f  arriers  should  utilize  the  w'aiver 
pioce.'js.  We  recent Iv  modified  and 
clariiif^d  the  Commission’s  guidance  for 
the  waivf;r  process  in  our  Fifth  Order  on 
Beconsideration,  78  FR  3837,  January 
17.  2013. 

35.  VVe  note  that,  in  2011,  tluTe  were 
2fj  incumbent  study  areas  that  received 
$250  per  month  or  more  in  per-line 
support.  Of  tho.se  20  study  areas,  the 
(Commission  has  received  nine  waiver 
petitions  argfiing  that  waiver  of  the  cap 
is  necessary  ff)r  the  company  to 
continue  to  serve  its  community;  one  of 
those  petitions  subsequently  was 
withdraw'!!.  That  the  carriers  serving  the 
njinaining  stufly  areas  have  not  filetl  for 
waivers  suggests  that  the  nifiasured 
transition  adopted  by  the  Commission 
{)rovides  an  appropriate  amount  of  time 
for  affected  comjranies  to  adjust  their 
fiperations  without  disrupting  service  to 
consumers. 

36.  VVe  deny  the  r<!que.sts  of  Accipiter 
and  the  Rural  Associations  that  the 
Commission  apply  the  $250  cap  “on  a 
prospective  basis  only.”  The 
Commission  decided,  after  fully 
considering  the  record,  that  the 
immediate  adoption  of  the  $250  cap 
would  advance  its  goal  of  imposing 


responsible  fiscal  limits  on  universal 
serv'ice  support.  Accipiter  claims  that 
applying  the  cap  “to  previously- 
incurreKi  expenses  is  in  no  way 
consistent  with  the  Congressional 
directive  that  support  be  ‘predictable,’ 
and  would  punish  carriers  for 
rea.sonable  investment  decisions  that- 
cannot  be  reversed  to  account  for  the 
(Commission’s  new  rules.”  The 
Commission  fully  considered  and 
rejected  such  arguments  in  the  IJSF/ICC 
Transformation  Order,  explaining  that 
section  254  of  the  Act  “does  not  create 
any  entitlement  or  expectation  that 
ETCs  will  receive  any  particular  level  of 
support  or  even  any  support  at  all.”  In 
fact,  “there  is  no  statutory  provision  or 
Commission  rule  that  provides 
companies  with  a  vested  right  to 
continued  receipt  of  support  at  current 
levels,  and  [the  (Commission  is]  not 
awarf!  of  any  other,  independent  source 
of  law'  that  gives  particular  companies 
an  entitlement  to  ongoing  M.SF 
support.”  In  addition,  the  (Commission 
upheld  the  principle  that  universal 
service  mechanisms  bo  predictable  by 
adopting  a  measured  transition  to  the 
implementation  of  the  .$250  cap  for  all 
carriers  that  made  ch^ar  how'  much 
support  carriers  couhl  expect  to  receive 
as  the  ca[)  was  phased  in.  As  discu.ssed 
above,  rather  than  “punish”  carriers  for 
previously  incurred  expenses,  the 
(Commission  made  efforts  to  “ea.se  the 
potential  impact”  of  the  transition  on  all 
carriers  by  delaying  the  implementation 
of  the  cap  for  six  months,  phasing  in  the 
cap  over  a  period  of  three  y(!ars,  and 
providing  a  w'aiver  proc(!ss  for  those 
carriers  that  face  unique  circumstances. 

IV.  ICLS  Corporate  Operations  Expense 
Cap 

37.  Accipiter  and  the  Rural 
A.ssociation,s  provide  no  new’  evidence 
and  introduce  no  new  arguments  that 
persuade  us  to  rever.se  or  otherw'i.se 
modify  this  approach,  and  therefore  w't; 
deny  those  petitions  for  reconsideration. 
Accipiter  claims  that  any  immediate 
extension  of  the  corporate  operations 
expense  cap  to  ICES  will  have 
“devastating  financial  inifilications”  on 
carriers  that  are  in  the  proc»!SS  of 
grow'ing  their  operations  to  .serve  rural 
areas.  Accipiter  notes  that  “|c]orporate 
operations  exp»m.ses  must  b«;  incurred 
before  a  carrier  can  add  its  fir.st  line.” 
w'hile  acknowledging  that  “per-line 
corporate  operations  costs  are  quickly 
averaged  down  as  new  subscribers  are' 
added.’'  But  the  Commission  has 
already  made  accommodations  for 
carriers  w'ith  limited  subscribership. 
The  Commission  retained  the  rule  that 
permits  carriers  w'ith  6,000  or  fewer 
w’orking  loops  to  recover  a  minimum 
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amount  per  working  loop  if  they  would 
receive  le.ss  than  that  minimum  under 
the  application  of  the  ICLS  corporate 
operations  expense  cap  formula  (i.e., 

!  S42.337 — (.00328  x  number  of  total 

!  working  loops)).  Specifically,  such 

I  carriers  can  recover  monthly  for  each 

j  working  loop:  .S63,000  divided  by  their 

total  number  of  working  loops. 

E  Moreover,  if  carriers  believe  that  due  to 

\  their  unique  characteristic:s,  they  need 

I  to  recover  more  c;orporate  operations 

t]  expenses  through  ICLS  than  allowed  for 

under  the  cap.  they  remain  free  to 
petition  for  a  waiver  of  the  cap  pursuant 
to  the  Commission's  waiver  process. 

38.  The  Rural  .A.s.sociations  request 
that  the  Commission  delay  the 
implementation  of  the  1C3.S  ccjrporate 
operations  expcmse  cap  “until  no  sooner 
than  january  1,  2013.”  They  argue  that 
the  (^.ommission  should  not  implement 
the  corporate  operations  expense  cap 
Ixifore  carriers  “have  adecpiate 
opportunity  to  adju.st  their  operations 
for  compliance"  with  the  new  operating 
expense  caps  that  the  Commission 
proposed  to  develop  through  regressitm 
analysis  in  the  h'NPHM.  The  Rural 
Associations  have  not  jirovided  any 
evidence,  however,  demonstrating  why 
extending  the  HCLS  corporate 
operations  expense  limit  to  ICL.S  was 
inappropriate  or  why  it  would  he 
necessary  to  delay  a  critical  reform  that 
advaiu:es  the  Commission’s  goals  of 
improving  fiscal  discipline  and 
accountability. 

3‘>.  We  also  deny  Ac.cipiter’s  c:laim 
that  the  (Commission  violated  4  7  II.S.C,. 
2.‘i4(h)(.'))  by  applying  the  KCLS  corporate 
operations  expense  cap  to  .support  for 
2012,  whic;h  is  determined  with 
reference  to  2010  expen.ses.  The 
c:ompanv  argucxs  that  it  “rea.sonahly  and 
ratioiiallv  made  decisions  about  2010 
investments  and  expense's  ha.sed  on  the 
rules  that  were  in  place  in  2010."  But 
as  vve  disc.iissed  above  and  addrevssed 
repeatedly  in  the  IJSF/ICXj 
Transformation  Order,  section  2.54  does 
not  entitle  c;arriers  tf>  recover  IJ.SF 
support  simply  because  they  expected 
to  rec:eive  that  siqcport.  Accipiter  does 
not  cite  any  additional  legal  authority 
that  persuades  us  otherwi.se. 

40.  Finally,  we  are  not  persuaded  by 
Ac;cipiter’s  argument  that  a  “one  size 
tits  all  rule,*' — i.e.,  using  a  nationwide 
formula  to  cap  KCLS — is  “inappropriate 
and  inflexible”  due  to  the  variability  in 
cjcjrporate  operations  expenses  bc4wccen 
different  reegions  in  the  c;ountry. 
Ac;cipiter  has  not  provich;d  anv  eviclenc;<! 
to  explain  why  a  nationwide  formida  is 
unn3a.sonable.  Indcjed,  the  Commission 
has  usc;d  a  nationwide  formula  to  limit 
the  rc!c:c)very  of  c.orporate  operations 
expenses  for  IKCLS  ever  since  it  adoptcjd 


that  corporate  operations  expense  c:ap  in 
1997.  Ac;cipitcir  has  failcjd  to  explain 
how  ICLS  differs  from  HCLS  in  such  a 
way  that  it  woidd  be  unreasonable  for 
the  Commission  to  extemd  the  HCLS  - 
nationwide  formula  to  ICLS. 

V.  Implementation  of  Further  Reforms 
for  Rate-of-Return  Carriers 

41.  Finally,  we  take  this  opportunity 
to  address  some;  general  arguments 
made  by  a  number  of  rate-of-return 
c:arric?r  assoc:iations  that  the;  Commission 
should  undertake  “a  c;areful  data-driven 
proc;ess  that  takes  measure  of  *  *  * 
reforms  just  now  being  impleinentcMl.” 
inc;luding  those  reforms  dciscribed 
above,  “in  lieu  of  racing  forward  with 
additional  changes.”  Although  we 
disagree  with  these  carriers  insofar  as 
they  suggest  we  stop  our 
implementation  of  the  Commission’s 
USF/ICC  Transformation  Order,  we 
agree  that  a  careful  data-driven  process 
is  consistent  with — and  indeed  critical 
to — that  implementation.  We  emphasize 
our  continued  commitment  to  .such  a 
jjrocess,  and  we  direct  the  Bureau,  as  it 
imphunents  the  modifications  described 
above  and  proceeds  with  other  reforms 
adoj)ted  in  the  USF/ICC  Transformation 
Order,  to  continue  taking  all  appropriate 
steps  to  seek  input  from  affected 
stakeholders,  and  gather  relevant  data 
on  the  (Tfect  of  reforms  as  they  procefid. 
As  an  additional  measure,  we  direct  the 
Bureau  to  report  to  the;  (iommission. 
within  two  vears  of  reh;ase  of  the  f 'S’/'V 
ICC  Transformation  Order,  i.e.. 
November  18.  2013,  on  the  progress  of 
implementation,  and  on  the  impac  t  of 
reforms  based  on  relevant,  available 
data  at  that  lime. 

VL  Procedural  Matters 

A.  Paperwork  Redaction  Act 

42.  This  document  does  not  contain 
I)rOposed  information  collection(s) 
subject  to  the  Paperwork  Reduction  Act 
of  1995  (PRA).  Public  Law  104-13.  In 
addition,  therefore,  it  does  not  contain 
any  new  or  modified  information 
collection  burden  for  small  business 
concerns  with  fewer  than  25  employees, 
pursuant  to  the  Small  Business 
Paperwork  Relief  Act  of  2002,  Public 
Law  107-198,  see  44  U.S.C.  3506(c)(4). 

B.  Final  Regulatory'  Flexibilitv  Act 
Certification 

43.  The  Regulatory  Flexibility  Act 
(“RFA”)  requires  that  agencies  prepare 
a  regulatory  flexibility  analysis  for 
notice-and-comment  rulemaking 
proceedings,  unless  the  agency  certifies 
that  “the  rule. will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.”  'f’he  RFA 


generally  defines  “small  entity”  as 
having  the  same  meaning  as  the  terms 
“snfall  business,”  “small  organization,” 
and  “small  governmental  jurisdiction.” 

In  addition,  the  term  “small  bu.sine.ss” 
has  the  same  meaning  as  the  term 
“small  business  concern”  under  the 
Small  Business  Act.  A  small  business 
concern  is  one  which:  (1)  is 
independently  owned  and  operated:  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA). 

44.  This  document  modifies  and 
clarifies  the  benchmarking  rule  adopted 
by  the  Commission  in  USF/ICC 
Transformation  Order,  and  modifies  the 
Wireline  C.orn petition  Bureau’s 
implementation  of  that  rule.  The.se 
modifications  and  clarifications  do  not 
create  any  burdens,  benefits,  or 
requirements  that  were  not  addressed  bv 
the  Final  R<!gulatory  Flexibility  Analysis 
attached  to  USF/ICC  Transformation 
Order.  The  Commission  will  send  a 
copy  of  the  Order  including  a  copy  of 
this  final  certification,  in  a  report  to 
(x)ngress  pursuant  to  the  Small  Business 
Regulatory  Fnforcement  Fairne.ss  Act  of 
1996,  see  5  II.S.C.  801  (a)(1)(A).  In 
addition,  the  Order  and  this  certification 
will  be  sent  to  the  C.hief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration,  and  will  be  published 
in  the  Federal  Register.  See  5  II.S.C. 
6()5(b). 

C.  Congressional  Review  Act 

45.  The  Commission  will  send  a  copy 
of  this  Order  to  Congress  and  the 
Covernment  Aci;ountabilit y  Office 
pursuant  to  the  Congressional  Review 
,\t:t. 

/).  Effective  Date 

46.  We  conclude  that  gooil  cause 
exists  to  make  this  Order  effectiv^e 
immediately  upon  publication  in  the 
Federal  Register,  pursuant  to  section 
553(d)(3)  of  the  Administrative 
Prot;eduro  Act.  Agencies  determining 
whether  there  is  good  cause  to  make  a 
rule  revision  take  effect  less  than  30 
days  after  Federal  Register  publication 
must  balance  the  necessity  for 
immediate  implementation  against 
principles  of  fundamental  fairness  that 
nupiire  that  all  affected  persons  be 
afforded  a  reasonable  time  to  prepan;  for 
the  effective  date  of  a  new  rule.  As  we 
note  above,  summing  the  capex  and 
opex  benchmarks  together  is  an 
important  interim  step  to  recognize  the 
trade-offs  that  carriers  have  made  in 
investment,  and  will  therefore  mitigate 
or  eliminate  the  effect  of  the  existing 
Ixmchmarks  cajj  mechanism  on  carriers 
that  are  rapped  under  one  or  the  other 
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bonchiuark  but  not  both.  It  will  also 
reduce  the  amount  of  support 
redistributed  to  uncapped  carriers  by  a 
corresponding  amount.  Because  many 
more  carriers  receive  redistributed 
support  than  are  capped  under  the 
existing  mechanism,  the  effect  of 
summing  the  caps  on  any  carrier 
receiving  redistributed  support  will 
generally  be  much  le.ss  significant  than 
the  effect  on  those  carriers  that  are 
currently  capped.  Moreover,  we  note 
that  high  cost  loop  support  is  generally 
subject  to  true-ups  over  time.  Carriers, 
accordingly,  generally  have  no  certain 
expectation  of  the  precise  amount  of 
support  they  will  receive.  We  conclude 
under  these  circumstances  that  the 
public  interest  is  best  served  by 
immediate  implementation  of  our  new 
interim  rule,  and  that,  on  balance 
carriers  that  will  experience  a  minor 
reduction  in  redistributed  support  do 
not  require  additional  time  to  prepare 
for  implementation  of  a  rule  change  that 
affects  them  only  modestly. 

47.  In  addition,  we  modified  the 
phase-in  of  the  HCLS  benchmarks  to 
limit  the  amount  of  reduction  of  support 
to  no  more  than  fifteen  percent  of  the 
study  area’s  support  absent 
implementation  of  the  benchmark  rule 
to  give  carriers  that  are  heavily 
impacted  by  the  benchmarks  more  time 
to  adjust.  We  find  that  implementing  the 
modification  to  the  phase-in  as 
expeditiously  as  possible  furthers  the 
Commission's  objective  of  ensuring  that 
carriers  experience  a  more  gradual 
implementation  of  the  benchmarks 
overall  which  obviates  the  necessity  of 
providing  carriers  additional  30  day 
notice  before  implementation. 

VII.  Ordering  Clauses 

48.  Accordingly,  it  is  ordered, 
pursuant  to  the  authority  contained  in 
sections  1, 2,  4(i),  201-206,  214,  218- 
220,  251,  252,  254,  256,  303{r),  332,  and 
403  of  the  Communications  Act  of  1934, 
as  amended,  and  section  706  of  the 
Telecommunications  Act  of  1996,  47 
II.S.C.  151,  152,  134{i),  201-206,  214, 
218-220,  251,  252,  254,  256,  303(r),  332, 
403,  1302,  and  §§  1.1  and  1.429  of  the 
Commission’s  rules,  47  CFR  1.1,  1.429, 
that  this  Sixth  Order  on  Reconsideration 
is  adopted,  effective  upon  publication  of 
the  text  or  summary  thereof  in  the 
Federal  Register. 

49.  It  is  further  ordered  that,  pursuant 
to  the  authority  contained  in  section  405 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  405  and  §§0.291 
and  1.429  of  the  Commission’s  rules,  47 
CFR  0.291  and  1.429,  that  the  Petition 
for  Reconsideration  filed  by  the 
National  Exchange  Carrier  Association. 
Inc.,  Organization  for  the  Promotion  and 


Advancement  of  Small 
Telecommunications  Companies,  and 
Westeni  Telecommunications  Alliance 
on  December  29,  201 1  is  granted  in  part 
to  the  extent  described  herein,  and  is 
denied  in  purl  to  the  extent  described 
herein. 

50.  It  is  further  ordered  that,  pursuant 
to  the  authority  contained  in  section  405 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  405  and  §§0.291 
and  1.429  of  the  Commission’s  rules.  47 
CFR  0.291  and  1.429,  that  the  Petition 
for  Reconsideration  filed  by  Accipiter 
Communications  Inc.  on  December  29. 
2011  is  denied  in  part  to  the  extent 
described  herein. 

51.  It  is  further  ordered  that,  pursuant 
to  the  authority  contained  in  .section 
155(c)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  155(c)  and 
§§0.291  and  1.115  of  the  Commission’s 
rules,  47  CFR  0.291  and  1.115.  that  tlie 
Application  for  Review'  filed  by  Central 
Texas  Telephone  Cooperative,  Inc.  on 
May  25,  2012  is  granted  in  part  to  the 
extent  described  herein,  and  is  denied 
in  paii  to  the  extent  described  herein. 

52.  It  is  further  ordered  that,  pursuant 
to  the  authority  contained  in  section 
155(c)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  155(c)  and 
§§0.291  and  1.115  of  tlie  Commission’s 
rules,  47  CFR  0.291  and  1.115,  that  the 
Application  for  Review'  filed  by  the 
National  Exchange  Carrier  Association, 
Inc.,  National  Telecommunications 
Cooperative  Association,  Organization 
for  the  Promotion  and  Advancement  of 
Small  Telecommunications  Companies, 
and  Western  Telecommunications 
Alliance  on  May  25,  2012  is  denied  in 
part  to  the  extent  described  herein. 

53.  It  is  further  ordered  that,  pursuant 
to  the  authority  contained  in  section 
155(c)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  155(c)  and 
§§0.291  and  1 .1 15  of  the  Commission's 
rules,  47  (iFR  0.291  and  1.115,  that  the 
Application  for  Review  filed  by  East 
Ascension  Telephone  (Company,  LLC  on 
May  25,  2012  is  denied  in  part  to  the 
extent  described  herein. 

54.  It  is  further  ordered  that,  pursuant 
to  the  authority  contained  in  section 
155(c)  of  the  Communications  Act  of 
1934.  as  amended,  47  U.S.C.  155(c)  and 
§§0.291  and  1.115  of  the  Commission’s 
rules,  47  CFR  0.291  and  1.115,  tliat  the 
Application  for  Review  filed  by  Silver 
Star  Telephone  Company,  Inc.  on  May 
25,  2012  is  granted  in  part  to  the  extent 
described  herein,  and  is  denied  in  part 
to  the  extent  described  herein. 

55.  It  is  further  ordered  that,  pursuant 
to  the  authority  contained  in  section 
155(c)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  155(c)  and 
§§0.291  and  1.115  of  the  Commission's 


rules,  47  CFR  0.291  and  1.115,  that  tlie 
Supplement  to  Application  for  Review 
filed  by  Silver  Star  Telephone 
Company,  Inc.  on  )une  22,  2012  is 
granted  in  part  to  the  extent  described 
herein,  and  is  denied  in  part  to  the 
extent  desciribefl  herein. 

56.  It  is  further  ordered  thal,  pursuant 
to  the  authority  contained  in  section 
155(c)  of  the  (iommunications  Act  of 
1934,  as  amended,  47  U.S.f^.  155(c)  and 
§§0.291  and  1.115  of  the  Commission’s 
rules,  47  CFR  0.291  and  1.115.  that  the 
Application  for  Review’  filed  by  Blue 
Valley  Telephone  Telecommunications, 
Inc.  on  June  22,  2012  is  granted  in  part 
to  the  extent  described  herein,  and  is 
denied  in  part  to  the  extent  described 
herein. 

57.  It  is  further  ordered  that,  pursuant 
to  the  authority  contained  in  section 
155(c)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  155(c)  and 
§§  0.291  and  1 . 1 1 5  of  the  Commission’s 
rules.  47  CFR  0.291  and  1.115,  that  the 
Application  for  Review  filed  by 
Blooston  Rural  Broadband  Carriers  on 
May  25,  2012  is  granted  in  part  to  the 
extent  dest:ribed  herein,  and  is  denied 
in  part  to  the  extent  described  herein. 

58.  It  is  further  ordered  that,  pursuant 
to  the  authority  contained  in  section 
155(c)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  155(c)  and 
§§0.291  and  1.115  of  the  Commission’s 
rules,  47  CFR  0.291  and  1.115,  that  the 
Application  for  Review  filed  by 
Accipiter  Communications  Inc.  on  May 
25,  2012  IS  granted  in  part  to  the  extent 
described  herein,  and  is  denied  in  part 
to  the  extent  de.scribed  herein. 

59.  It  is  further  ordered  that,  pursuant 
to  the  authority  contained  in  section 
155(c)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  155(c)  and 
§§0.291  and  1.115  of  the  Commission’s 
rules,  47  CFR  0.291  and  1.115,  that  the 
Application  for  Review  filed  by  United 
States  Telecom  Association  on  June  22, 
2012  is  granted  in  part  to  the  extent 
described  herein,  and  is  denied  in  part 
to  the  extent  de.scribed  herein. 

60.  It  is  further  ordered  that  the 
Commi.ssion  shall  send  a  copy  of  this 
Order  to  Congress  and  the  Government 
Accountability  Office  pursuant  to  the 
Congressional  Review  Act.  see  5  U.S.C. 
801(a)(1)(A). 

61.  It  is  further  ordered,  that  the 
Commission’s  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  t.opy  of 
this  Order,  including  the  Final 
Regulatory  Flexibility  Certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Busines.s  Administration. 
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BILLING  CODE  671 2-01 -P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MB  Docket  No.  11-207;  RM-11517;  RM- 
11518;  RM-11669;  OA  13-228] 

Radio  Broadcasting  Services; 
Ehrenberg,  First  Mesa,  Kachina 
Village,  Munds  Park,  Wickenburg,  and 
Williams,  Arizona 

agency;  Federal  (loinmimications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Media  Hurean  grants  a 
('.ounlerproposal  tiled  hy  Crena.x 
Broadcasting  11.  LLC.  for  a  new  FM 
allotment  on  Cdiannel  24(K;2  at  Mnnds 
Bark,  Arizona,  over  a  conllicting 
Petition  for  Rule  Making  and  hybrid 
application  filed  by  llnivision  Radio 
bicen.se  ('orporation  for  an  increase  in 
existing  service  bv  Station  KllOV-FM, 
\Vif:kenburg.  Arizona.  'I'be  Bureau  also 
dismisses  a  Petition  for  Rule  Making 
filed  by  Rocket  Radio.  Inc.  for  a  new 
allotment  at  Williams,  Arizona,  because 
no  continuing  expression  of  interest  was 
filed. 

DATES:  Fffective  Ajiril  23,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  ).  Rhodes.  Media  Bureau,  (202) 
418-2700. 

SUPPLEMENTARY  INFORMATION:  I  bis  is  a 

synopsis  of  the  Commission’s  Report 
and  Order.  MB  Docket  No.  1 1-207, 
adopted  February  14.  2013.  and  relea.sed 
February  15,  2013.  See  also  Notice  of 
Proposed  Rule  Making’  and  Order  to 
Shon  Oause,  77  FR  2241.  jniblished 
lanuary  17.  2012.  The  full  text  of  Ibis 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  bours  in  the  FCC’s  Reference 
Information  Center  at  Portals  11,  CY- 
A257.  445  12th  Street,  SW.. 

Washington,  DC  20554.  This  document 
may  akso  be  purchased  from  the 
(Ynnmi.ssion's  duplicating  contractors, 
Be.sl  Copy  and  Printing.  Inc.,  445  12tb 
.Street,  SW.,  Room  (.Y-B402, 
Washington,  DC  20554,  telephone  1- 
800-378-3180  or  via  email 
WWW. BOPIWEB. coin.  The  Commission 
will  send  a  copy  of  this  Report  and 
Order  in  a  report  to  be  sent  to  Congress 
and  the  Covernmental  Accountability 
Office,  pursuant  to  the  Congressional 
Review  Act,  see  5  II..S.C.  801(a)(1)(A). 


This  document  does  not  contain 
proposed  information  collection 
retiuiremenls  subject  to  the  Paperwork 
Reduction  Act  of  1005,  Public  Law  104- 
13.  In  addition,  therefore,  it  does  not 
contain  any  proposed  information 
cailleclion  burden  ‘for  small  business 
concerns  with  fewer  tlian  25 
emiiloyees.”  pursuant  to  the  .Small 
Business  Paperwork  Relief  Act  of  2002. 
Public  Law  107-108,  .see  44  U.S.C. 
3508(c)(4). 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1080  do  not  ajiply  to 
this  proceeding. 

To  accommodate  the  new  allotment  at 
Munds  Park,  the  Bureau  akso  substitutes 
(Channel  281C  for  vacant  Channel  247C 
at  First  Mesa,  Arizona,  at  reference 
coordinates  35-41-00  NLand  110-21- 
43  WL.  3’be  reference  coordinates  for 
tdiannel  248C2  at  Munds  Park  are  34- 
58-Oti  NL  and  1 1 1-;30-20  WL. 

In  comparing  the  new  allotment  at 
Munds  Park  and  the  proposed  increa.se 
in  existing  service  at  Wickenburg. 
Arizona,  the  Bureau  recognized  that  the 
Wickenburg  proposal  would  provide  a 
senmd  full-time  reception  service  to 
284  per.sons.  However,  the  Bureau 
found  that  this  was  de  ininiinis  and  did 
not  trigger  Priority  2  of  the  FM 
Allotment  Priorities.  ITie  Munds  Park 
proposal  w’as  preferred  over  the 
Wickenburg  proposal  under  Priority  4. 
other  public  intere.st  matters.  Although 
the  increase  in  existing  service  at 
Wickenburg  would  provide  third  and 
fourth  reception  services  to  some 
underserved  populations,  the  Bureau 
determined  on  balance  that  they  do  not 
outweigh  the  need  for  a  second  local  or 
first  competitive  service  at  Munds  Park. 

List  of  Subjects  in  47  CFR  Part  73 
Radio,  Radio  broadcasting. 

Federal  ('.oiinnimications  C^einiTiission. 
Nazifa  Sawez, 

Assistant  C.hief,  Audio  Division.  Media 
Bureau. 

As  staled  in  the  preamble,  the  Federal 
Communications  Commission  amends 
47  CFR  part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1 .  'I  he  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U..S.C.  1.54.  ;i()3,  3.34.  33(i  and 
3.39. 

§73.202  [Amended] 

■  2.  .Section  73.202(b).  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  removing  Channel  247C  at  First  Mesa 
and  by  adding  Channel  281C  at  First 


Mesa,  and  bv  adding  Munds  Park, 

Channel  248C2. 

M'K  PfK  2(li:i-(«i:i07  Filed  8:4S  .Iinl 

BILLING  CODE  6712-01-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MB  Docket  No.  11-139;  RM-11636;  DA  13- 
258] 

Television  Broadcasting  Services; 
Hampton-Norfolk,  Virginia;  Norfolk, 
Virginia-Elizabeth  City,  North  Carolina 

AGENCY:  Federal  Connnnnicalions 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  'file  Commission  has  before  it 
a  petition  for  rulemaking  filed  by 
Hampton  Roads  Educational 
Telecommunications  Association’s 
(llRE  l’A).  HRETA  recpiesls  the 
reallotment  of  its  channel  *18  to 
Norfolk,  Virginia-Elizabeth  City.  North 
Carolina,  aiul  to  modify  its  television 
station.  WHRO-TV’s  licen.se  to  specify 
Norfolk,  Virginia-Elizabeth  City,  North 
Carolina  as  its  community  of  licen.se. 
Norfolk,  Vhrginia-Elizaliidh  City,  North 
Carolina  fails  to  qualify  as  a  c:ommunity 
for  allotment  purposes,  and  therefore, 
HRETA’s  request  to  modify  its 
community  of  license  is  been  denied 
and  its  jietition  for  rulemaking  is 
dismissed. 

DATES:  This  rule  is  effective  March  19, 
2013. 

FOR  FURTHER  INFORMATION  CONTACT; 

jeremy  Miller,  lerenty.h4iller<fi)fcc.gov. 
Media  Bureau,  (202)  418-1800. 
SUPPLEMENTARY  INFORMATION;  This  is  a 
synopsis  of  the  (Commission’s  Report 
and  Order,  MB  Docket  No.  1 1-139, 
adopted  February  21, 2013,  and  released 
F’ebruary  22,  2013.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  normal 
business  hours  in  the  F'CCC’s  Reference 
Information  Center  at  Portals  II,  CY- 
A257,  445  12th  .Street  SW.,  Wa.shington, 
DC,  20554.  This  document  will  akso  be 
available  via  FCCF’.S  [http:// 
fjallfoss.fcc.gov/ecfs/).  I’his  document 
may  be  purchased  from  the 
(Commission’s  duplicating  contractor. 
Best  Copy  and  Printing,  Inc.,  445  12th 
.Street,  .SW.,  Room  (CY-B402, 

Wa.shington.  D(C  20554,  telephone  1- 
800-478-3180  or  via  the  company’s 
Web  site,  http:/ /www.bcpiweb. com.  To 
request  materials  in  accessible  formats 
for  people  with  disabilities  (braille, 
large  print,  electronic  files,  audio 
format),  send  an  email  to  fc.c504@fcc.gov 
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or  call  the  (ajiisiinier  ik  (a)verniuental 
Allairs  Bureau  at  202-4 1 8-0.130  (voice), 
202-418-0432  (tty). 

'I'liis  (loc.ument  does  not  contain 
information  collection  r(M|iiirements 
snhjf!ct  to  the  Baptawork  K(;diiction  Ai:t 
of  1991.  Public  l,a\v  104-13.  In  addition, 
thereloni.  it  does  not  contain  anv 
information  collection  burden  “for 
small  business  concerns  with  fewer  than 
21  emj)loyees,’’  pursuant  to  the  .Small 
Business  Paperwork  Relief  Act  of  2002, 
Public  Law  107-198,  .see  44  U.S.C. 
310t)(c)(4).  Provisions  of  the  Regulatory 
Idexibility  Act  of  llUlO  do  not  aj)])!}  to 
this  proctieding. 

The  Commission  will  send  a  copy  of 
this  /?epor/  aiul  (hdcv  in  a  report  to  bt; 
sent  to  Congress  and  the  Covernment 
Acc:ountabilitv  Office  pursuant  to  the 
Congressional  revitnv  Act,  .see  1  IJ..S.C. 
801(a)(1)(A). 

I'luleral  t'onumuiicatiuiis  (’.oTumission. 
Barbara  A.  Kreisman, 

Vidao  Division.  XltHliii  liinvou. 

H’K  Ooi .  ilOCMlSaiS  I'ilfil  «:4'>  ami 

BILLING  CODE  671 2-01 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  001005281-0369-02] 

RIN  064&-XC570 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  2013 
Commercial  Accountability  Measure 
and  Closure  for  Coastal  Migratory 
Pelagic  Resources  of  the  Gulf  of 
Mexico  and  South  Atlantic 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  'I’emporary  rule;  closure. 

SUMMARY:  NMF.S  implements  an 
accountability  measure  (AM)  to  clo.se 
the  hook-and-line  component  of  the 
commeri;ial  sector  for  king  mackerel  in 
the  southern  Florida  west  coast 
subzone.  'Fhis  closure  is  necessary  to 
protect  the  (ndf  of  Mexico  (GulO  king 
mackerel  resource. 

DATES:  This  rule  is  effective  12:01  a.m., 
local  time,  March  17,  2013,  through 
june  30,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Branstetter,  telephone  727-824- 
1301,  email  St(;vt\Hronstett(ir@non(i.gov. 

SUPPLEMENTARY  INFORMATION:  The 

fishery  for  coastal  migratory  jielagic  fish 


(king  mackerel,  Spanish  mackerel,  and 
cobia)  is  managed  under  the  Fishery 
Management  Plan  for  the  (’.oaslal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  .Mexico  and  .South  Atlantic  (I'MP). 

The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  .South  Atlantii.  Fishery 
Management  (Amncils  (Ciouncils)  and  is 
implemented  under  the  authority  of  the 
Magnu.son-.Stevens  Fishery 
Gon.seryation  and  Management  Act 
(Magnnson-.Steyens  At:t)  by  regulations 
at  10  CFR  part  022. 

On  April  27.  2000,  NMF.S 
implemented  the  linal  rule  (01  FR 
10330,  March  28,  2000)  that  divided  the 
Florida  west  coast  subzone  of  the  Gulf 
ea.stern  zone  into  nortliern  and  southern 
subzones,  and  established  their  separate 
commercial  annual  catch  limils  (AGbs), 
eipial  to  commercial  quotas.  The  2012  to 
2013  fishing  year  Af'.L  (quota)  for  the 
hook-and-line  component  of  the 
commercial  .sector  for  king  mackerel  in 
the  southern  Florida  we.st  coast  subzone 
is  007,014  lb  (271,009  kg)  (.10  GFR 
022.42(c)(l)(i)(A)(2)(/)). 

'I’he  Florida  we.st  coast  sidizone  is  that 
part  of  the  eastern  zone  located  south 
and  west  of  21“20.4'  N.  lat.  (a  line 
directly  east  from  the  Miami-Dade/ 
Monroe  County,  FL  boundary)  along  the 
west  coast  of  Florida  to  87^31'00"  VV. 
long,  (a  line  directly  .south  from  the 
Alabama/Florida  boundary).  The 
Florida  west  coast  subzone  is  further 
div  ided  into  northern  and  southern 
subzones.  From  November  1  through 
March  31,  the  .southern  subzone  is 
designated  as  the  area  extending  south 
and  w'ost  from  21°2().4'N.  lat.  to 
2t)°19.8'  N.  lat.  (a  line  directly  we.st  from 
the  Lee/Gollier  County,  Florida, 
houndary),  i.e.,  the  area  off  Collier  and 
Monroe  Counties.  Beginning  April  1,  the 
.southern  subzone  is  reduced  to  the  area 
off  (iollier  County.  Florida,  between 
21‘’48'  N.  lat.  ami  2r)°19.8'  N.  lat. 

On  Man:h  12,  2013.  NMFS 
implemented  a  100-lb  (227-kg)  trip  limit 
for  vessels  in  the  hook-and-line 
component  of  the  commercial  sector  for 
king  mackerel  in  or  from  the  FFZ  in  the 
southern  Florida  we.st  coast  subzone  (78 
FR  11042,  March  12.  2013). 

Under  10  (3"R  022.43(a),  NMFS  is 
retjuired  to  clo.se  any  component  of  the 
king  mackerel  commercial  sector  when 
its  ACL  (quota)  has  been  reached,  or  is 
projected  to  be  reached,  by  filing  a 
notification  at  the  Office  of  the  Federal 
Register.  NMF.S  has  determined  the  ACL 
(quota)  for  hook-and-line  component  of 
the  commercial  sector  for  Gulf  migratory 
group  king  mackerel  in  the  southern 
Florida  west  coast  subzone  will  be 
reached  by  March  17,  2013. 

Accordingly,  the  hook-and-line 
component  of  the  commertdal  sector  for 


Gulf  migratory  group  king  mackerel  in 
the  southern  Florida  west  coa.st  subzone 
is  closed  effective  12:01  a.m.,  local  time. 
March  17,  2013,  through  )une  30.  2013. 
the  end  of  the  fishing  year. 

During  the  closure  period,  no  person 
aboard  a  vessel  for  which  a  commercial 
permit  for  king  mat:kerel  has  been 
issued  may  use  hook-and-line  gear  to 
ha.fvest  or  posse.ss  Gulf  migratory  group 
king  mackerel  in  or  from  Federal  waters 
of  the  clo.sed  subzone.  There  is  one 
exception,  however,  for  a  person  aboard 
a  charter  vessel  or  headboat.  A  person 
aboard  a  vessel  that  has  a  valid  charter/ 
headboat  jiermit  and  also  has  a 
commercial  king  mackerel  permit  for 
coastal  migratory  pelagic  fish  may 
continue  to  retain  king  mackerel  in  or 
from  the  closed  subzone  under  the  2- 
fish  daily  bag  limit,  provided  the  vessel 
is  operating  as  a  charter  vessel  or 
headboat.  Gharter  ves.sels  or  headboats 
that  hold  a  commercial  king  mackerel 
permit  are  considered  to  be  operating  <is 
a  charter  vessel  or  headboat  when  they 
carry  a  passenger  who  pays  a  fee  or 
when  more  than  three  persons  are 
aboard,  including  operator  and  crew. 

Classification 

'Fhe  Regional  Administrator, 

.Southeast  Region,  NMFS,  has 
determined  this  temporary  rule  is 
necessary  for  the  conservation  and 
management  of  the  Gulf  king  mackerel 
resource  and  is  consistent  with  the 
Magnuson-Stevens  Act  and  other 
applicable  laws. 

riiis  aclion  is  taken  under  10  GFR 
022. 43(a)  and  is  exempt  from  review 
under  Executive  Order  12800. 

These  measures  are  exempt  from  the 
procedures  of  the  Regulatory  Flexibility 
Act  becau.se  the  temporary  rule  is  issued 
without  opportunity  for  prior  notice  and 
comment. 

This  action  responds  to  the  be.st 
available  information  recently  obtained 
from  th(‘  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA. 
(AA),  finds  that  the  need  to  immediately 
implement  this  action  to  clo.se  the  hook- 
and-line  component  of  the  commercial 
sector  constitutes  good  c.ause  to  waive 
the  requirements  to  provide  prior  notice 
and  opportunity  for  public  comment 
pursuant  to  the  authority  .set  forth  in  1 
IJ..S.C.  113(b)(B),  as  such  procedures 
would  be  unnece.ssarv  and  contrary  to 
the  public  interest.  .Such  procedures 
would  be  unnecessary  because  the  rule 
itself  already  has  been  subject  to  notice 
and  comment,  and  all  that  remains  is  to 
notify  the  public  of  the  closure. 

Allowing  prior  notice  and 
opportunity  for  public  comment  is 
contrary  to  the  public  intere.st  because 
of  the  need  to  immediately  implement 
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this  action  to  protect  the  fishery  since 
the  capacity  of  the  fishing  fleet  allows 
for  rapid  har\'est  of  the  ACL  (quota). 
Prior  notice  and  opportunity  for  public 
comment  would  require  time  and  would 
potentially  result  in  a  harvest  well  in 
excess  of  the  established  quota. 


For  the  aforementioned  reasons,  the 
AA  also  finds  good  cause  to  waive  the 
30-day  delay  in  effectiveness  of  the 
action  under  5  U.S.C.  553(d)(3). 

This  action  is  talcen  under  50  CFR 
622.43(a)  and  is  exempt  from  review 
under  Executive  Order  12866. 


Authority:  16  U.S.C.  1801  et  seq. 

Dated:  March  14,  2013. 

Kara  Meckley, 

Acting  Deputy  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Sen'ice. 
|FR  Doc.  2013-06284  Filed  3-14-13;  4:15  pin) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  20 

Export  Sales  Reporting  Requirements 

agency:  (Jtiico  of  the  Sot  rotary,  IJvSDA. 
ACTION:  Proposed  rule;  reopen iiig  of 
(.onimenf  period. 

SUMMARY:  IJSDA  |)ublislied  a  proposed 
rule  in  the  Federal  Register  on  June  25, 
2012,  w'lii(;h  would  have  mandated  that 
weekly  reporting  for  pork  (fresh,  chilled, 
or  frozen  minscle  cuts/whether  or  not 
boxed)  and  distillers  dried  grain  (U13G) 
he  added  to  the  Export  Sales  Reporting 
program  (ESK).  A  final  ridt;  was  issued 
to  add  pork  to  the  ESK,  hut  a  decision 
on  niKI  was  deferred.  This  document 
provides  for  an  additional  comment 
[leriod  regarding  mandatory  export  sales 
leporting  for  DDG. 

CATES:  Submit  comuient.s  (in  the 
proposed  rule  on  or  before  April  18, 

201 8. 

ADDRESSES:  We  invite  you  to  submit 
comments  as  requested  in  this 
document.  In  your  i omment.  include 
the  Regulation  Idenlifi(;r  Number  (RIN) 
and  volume,  date,  and  ])age  number  of 
this  issue  of  the  Federal  Register.  You 
may  submit  (.onmients  by  any  of  tin; 
following  methods; 

•  Federal  elhilenuikie^  Poilal:  ( io  to 
li1lp://\v\\’w.re<iiiIations.^ov.  Foihiw  the 
online  instructions  for  submitting 
comments. 

•  Mail,  hand  (Udiverv,  or  courier: 

Peter  W.  Hurr,  Branch  Chief,  Export 
Sales  Reporting  Branch,  Import  Policies 
and  Export  Reporting  Division,  Office  of 
Trade  Programs,  Foreign  Agricultural 
Service.  1400  lndej)emlence  Avenue 
SW.,  Washington,  Dt:  202.50-1021, 

STOP  1021;  or  by  email  at 
Fete.Hurr^fas.usda.^ov;  or  1)V  telephone 
at  (202)  720-:}274:  or  fax  to  (202)  720- 
0870. 

Comments  will  be  available  for 
inspiH.tion  online  at  htip:// 

WWW. reguIalions.gov  and  at  the  mail 
address  listed  above  bcitween  8:00  a.m. 


and  4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

Persons  w'ith  disabilities  who  require 
an  alternative  means  for  communication 
of  information  (Braille,  large  print, 
audiotape,  etc.)  should  contact  lISDA’s 
Target  Center  at  (202)  720-2000  (voice 
and  TDD). 

Confidentiality:  All  submitted 
comments  and  attai;hments  are  part  of 
the  public  record  and  subject  to 
disclosure.  Do  not  enclose  any  material 
in  your  c.omments  that  you  consider  to 
be  confidential  or  that  is  inappropriate 
for  public  disclosure. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  W.  Burr,  Branch  (ihief,  Fixporl 
Sales  Rejrorting  Branch,  Import  Policies 
and  Export  Reporting  Division,  Office  of 
Trade  Programs,  Foreign  Agricultural 
Servici!,  1400  Independence  Avenue 
SW..  Washington,  DC:  20250-1021, 

STOP  1021;  or  bv  email  at 
Pete. Burr&fas. usda.gov:  or  bv  telephone 
on  (202)  720-3274;  or  bv  fax'(202)  720- 
0870. 

SUPPLEMENTARY  INFORMATION: 
Background 

USDA  published  a  proposed  rule  in 
the  Federal  Register  on  lime  25.  2012 
(77  FR  37823).  which  propo.sed 
mandating  w'eekly  export  sales  reporting 
for  pork  (fresh,  chilled,  or  frozem  musc.le 
cuts/w'helher  or  not  boxed)  and  DD(i  to 
the  ESR.  Under  this  ])ropnsed  rule,  all 
exporters  of  LI.S.  pork  and  DDC  would 
have  been  required  to  report,  on  a 
weekly  basis,  information  on  the  expcjrl 
sales  of  |)ork  and  DDC  to  the  Foreign 
Agricultural  Servici;,  LISDA-  TTio  80-dav 
]niblic  comment  period  ended  on 
August  24,  2012.  USDA  issuiid  a  final 
rule  that  amended  th»!  regulation  to  add 
pork  to  the  ESR,  but  d(9ermined  that 
further  comnumts  should  be  .solifiited 
regarding  DDC. 

Five  j:omments  mentioned  DDC,  of 
which  thri;e  u'ere  favorable  and  tw'o 
were  unfavorable.  One  trade  association 
stated:  “We  believe  bidding  DDCj  would 
facilitate  market  lransparem:v  and  allow 
our  industry  and  our  corn  marketing 
partners  with  the  ability  to  conduct 
accurate  and  timely  analysis  of  U.S. 
market  conditions.”  Another  commenler 
staled;  ‘TAdding  DDCl  would  hel|) 
avoid  future  price  inflation  such  as  w’e 
had  in  1973/74  when  the  ‘Crriat  Russian 
Grain  Robbery’  occurred.”  Another 
commenter  slated  “Having  these  [DDC] 
sales  brings  market  transparency  wTiich 


will  allow  all  market  participants  to 
digest  the  data.” 

Another  trade  association  expressed 
concerns  about  the  impacts  of  adding 
DDti,  slating:  ‘DD(ks  are  traded  with 
highly  variable  and  specific  (piality 
terms  that  differ  greatly  based  on  end 
u.se.  For  example,  exj)orled  DDCs  often 
require  a  specific  color  or  nutritional 
profile  that’s  not  necessarily  the  same  as 
the  product  that’s  traded  domestically. 
Providing  export  .sales  reporting  mav 
skew’  the  markets  viewpoint  on 
domtistic  sales.”  Another  commenter 
staled,  “I  w'ould  ipiestion  w'hy  DDGs  are 
listed  to  be  reporti'd,  and  other  corn 
milling  co-products  like  (iorn  Gluten 
Feed,  etc.,  are  not.  I  would  also  like  to 
know'  the  compelling  reason  for  the 
need  to  have  DDGs  reported  at  all?” 

Determination  To  Extend  the  Public 
Gomment  Period  on  Proposed  Rule 

Both  supporters  and  0|)ponents’  views 
appear  to  have  merit.  The  concerns 
raised  with  respect  to  the  potential 
negative  impact  that  mandatory  export 
sales  rijporting  for  DIXT  would  have  on 
the  domestic  DDG  market.  esj)ecially  the 
vimv  expressed  by  one  of  the  trade 
associations  that  the  reporting 
information  may  coufu.se  markets  and 
.skew  domeslif.  prii.es  justify  an 
additional  comment  perioil 

All  r:ommenfs  previously  submitted  to 
USDA  during  the  initial  comment 
period  u’ill  be  given  full  consideration, 
so  there  is  no  r.eed  to  nfsubmit  those 
comments.  Please  provide  any  available 
specific  information  in  support  of  your 
comments.  If  after  evaluating  all  the 
comments  rt?c(;ived  with,  respect  to 
DD(i.  USDA  determines  to  add  DDG  to 
the  exporting  reporting  retjuirmnents, 
USD.A  would  amend  .Appendix  1  to  Part 
20,  addiiig  DDG  to  the  list  of 
commodities  to  be  repeated,  as  set  forth 
b(!low. 

Executive  Order  128RG 

The  proposed  rule  has  been 
(letermiiHMl  to  b(!  not  significant  under 
Executive  Order  12808. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
ensures  that  regulatory  and  information 
requirements  are  tailored  to  the  size  and 
nature  of  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions.  This  proposed  rule  will 
not  have  a  significant  economic  impact 
on  smail  businesses. 
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Executive  Order  12372 

Executive  Order  12372, 
“Intergovernmental  Review  of  Federal 
Programs,”  requires  consultation  with 
state  and  local  officials.  The  objectives 
of  the  Executive  Order  are  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism,  by  relying  on 
state  and  local  proces.ses  for  state  and 
local  government  coordination  and 
review  of  proposed  federal  financial 
assistance  and  direct  federal 
development.  This  proposed  rule 
neither  provides  federal  financial 
assistance  nor  direct  federal 
development:  it  does  not  provide  either 
grants  or  cooperative  agreements. 
Therefore  this  program  is  not  subject  to 
Executive  Order  12.372. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  The 
provisions  of  this  rule  would  not  have 
a  preemptive  effect  with  respe(3  to  any 
state  or  local  laws,  regulations,  or 
policies  which  conllict  with  such 
provision  or  which  othr'rwdse  impede 
tludr  full  implem(!ntation.  The  rrde 
would  not  have  a  retroactive  effect. 
Before  any  judicial  action  may  he 
brought  forward  regarding  this  rule,  all 
administrative  remedies  mu.st  be 
exhausted. 

Executive  Order  13132 

The  policies  f;oulaiued  in  this 
proposed  rule  would  not  have  any 
substantial  direct  effect  on  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  powcjr  and 
responsibilities  among  the  various 
levels  of  government.  Nor  would  this 
rule  impose  substantial  direct 
compliance  costs  on  state  and  local 
governnumts.  Therefore,  consultation 
with  the  states  is  not  required. 

Executive  Order  13175 

This  proposed  rule  has  been  reviewed 
for  compliance  with  Executive  Order 


13175,  “Consultation  and  Coordination 
with  Indian  Tribal  Governments.”  This 
Executive  Order  imposes  requirements 
on  the  development  of  regulatory 
policies  that  have  Tribal  implications  or 
preempt  tribal  laws.  The  policies 
contained  in  this  rule  do  not  preempt 
Tribal  law. 

National  Environmental  Policy  Act 

The  Administrator  has  determined 
that  this  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Therefore,  neither 
an  Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
necessary  for  this  rule. 

Unfunded  Mandates  Reform  Act 
(Pub.  L.  104^1 

Public  Law  104-4  requires 
consultation  with  state  and  local 
officials  and  Indian  tribal  governments. 
This  proposed  rule  does  not  impose  an 
unfunded  mandate  or  any  other 
requirement  on  state,  local,  or  tribal 
governments.  Accordingly,  these 
requirements  are  not  subject  to  the 
provisions  of  the  Unfunded  Mandates 
Reform  Act. 

Executive  Order  12630 

This  Order  requires  careful  evaluatit)n 
of  governmental  actions  that  interfere 
with  constitutionally  protected  property 
rights  'This  proposed  rule  would  not 
interfere  with  any  property  rights  and, 
therefore,  does  not  need  to  he  evaluated 
on  the  basis  of  the  criteria  outlined  in 
Executive}  Order  12630. 

Paperwork  Reduction  Act  of  1995 

In  accordance  with  the  Paperwork 
Reduction  Act  of  199.5  (44  U.S.C. 
Chapter  35),  the  Secretary  of  Agriculture 
is  requesting  comments  from  all 
interested  individuals  and  organizations 
on  a  proposed  revision  to  the  currently 
approved  information  collection  for  this 
program.  This  revision  includes  the 
propo.sed  change  in  information 


collection  activities  related  to  the 
regulatory  changes  in  this  rule. 

List  of  Subjects  in  7  CFR  Part  20 

Agricultural  commodities,  Exports, 
and  Reporting  and  recordkeeping 
requirements. 

Accordingly,  7  CFR  part  20  is 
proposed  to  be  amended  as  follows: 

PART  20— EXPORT  SALES 
REPORTING  REQUIREMENTS 

■  1 .  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  7  U.S.(’.  5712. 

■  2.  Section  20.4  is  amended  by  revising 
paragraph  (c)  to  read  as  follows; 

§20.4  Definitions. 

***** 

(c)  Commodity.  Wheat  and  wheat 
flour,  feed  grains,  distillers  dried  grain, 
oilseeds,  cotton,  rice,  cattle  hides  and 
skins,  beef  and  pork,  and  any  p)roducts 
thereof,  and  any  other  agricultural 
commodity  the  Secretary  may  designate. 
“Commodity”  shall  also  mean  a 
commodity  having  identifying 
characteristics  as  described  in  any 
announcement  i.ssued  pursuant  to  §  20.5 
such  as  class(es)  of  wheat  and  rice,  or 
.staple  length(s)  of  cotton.  Mixed  wheat 
shall  be  considered  to  be  the 
predominant  wheat  class  of  the  blend. 
This  definition  excludes  commodities  to 
Be  used  for  seed  which  have  been 
treated  in  such  a  manner  that  their  use 
is  limited  to  seed  for  planting  purposes 
or  on  w'hich  a  certificate  has  been  issued 
by  a  recognized  seed  testing  laboratory 
setting  forth  variety,  germination  and 
purity. 

*  .  *  *  *  * 

■  3.  Appendix  1  to  {lart  20  is  revised  to 
read  as  follows; 

Appendix  1  to  Part  20 — Commodities 
Subject  to  Reporting,  Units  of  Measure 
To  Be  Used  in  Reporting,  and  Beginning 
and  Ending  Dates  of  Marketing  Years 


Commodity  to  be  reported  | 

Unit  of  measure  to  be  used  in  | 
reporting 

Beginning  of  marketing  year  | 

1 

End  of 

marketing  year 

Wheat — Hard  red  winter  . 

Metric  Tons  .  ! 

June  1  . 

May  31. 

Wheat — Soft  red  winter  . i 

Metric  Tons  .  | 

June  1  . 

i  May  31. 

Wheat — Hard  red  Spring  . . .  | 

Metric  Tons  .  i 

June  1  . 

May  31. 

Wheat — White  (incl.  Hard  and  soft  white)  .  i 

Metric  Tons  . 

June  1  . 

May  31 . 

Wheat — Durum  .  1 

Metric  Tons  . 

June  1  . 

1  May  31. 

Wheat — Products — All  wheat  flours  (including  clears) 
bulgur,  semolina,  farina,  and  rolled,  cracked  and 
crushed  wheat. 

Metric  Tons  . 

!  June  1  . 

i 

1  May  31. 

Barley — Unmilled  (including  feed  and  hull-less  waxy 
barley). 

Metric  Tons  . 

June  1  . 

May  31. 

Com — Unmilled  (including  waxy,  cracked — if  50%  whole 
kernels). 

Metric  Tons  . 

Sept.  1  . 

1  Aug.  31. 

Distillers  Dried  Grain . 

Metric  Tons  . 

i  Sept.1  . 

j  Aug.  31. 

Rye — Unmilled  . 

Metric  Tons  . 

i  June  1  . 

1  May  31 . 
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Commodity  to  be  reported  i 

Unit  of  measure  to  be  used  in  j 
reporting  | 

Beginning  of  marketing  year  1 

End  of 

marketing  year 

i 

Oats — Unmilled  .  i 

Metric  Tons  .  : 

June  1  . 

May  31 . 

Grain  Sorghum — Unmilled  . 

Metric  Tons  .  ' 

Sept.  1  . 

Aug  31. 

Soybeans  .  1 

Metric  Tons  . 

Sept.  1  7 . 

Aug.  31. 

Soybean  Cake  and  Meal  . 

Metric  Tons  .  | 

Oct.  1  . I 

Sept.  30. 

Soybean  Oil — including:  crude  (Including  degummed). 

Metric  Tons  .  | 

Oct.  1  .  1 

Sept.  30. 

once  refined,  soybean  salad  oil  (including  refined  and 
further  processed  by  bleaching,  deodorizing  or  winter¬ 
izing),  hydro-genated,  packaged  oil. 

Flaxseed  . 

1 

1 

i 

Metric  Tons  .  i 

June  1  .  i 

May  31 . 

Linseed  Oil — including  raw,  boiled  . 

Metric  Tons  . 

June  1  .  ’ 

May  31 . 

Cottonseed . 

Metric  Tons  . 

Aug.  1  .  ; 

July  31. 

Cottonseed  Cake  and  Meal  . 

Metric  Tons  .  ' 

Oct.  1  .  i 

Sept.  30. 

Cottonseed  Oil — including  crude,  once  refined,  cotton- 

Metric  Tons  . 

Oct.  1  . .  1 

Sept.  30. 

seed  salad  oil  (refined  and  further  processed  by 
bleaching,  deodorizing  or  winterizing),  hydrogenated. 
Sunflowerseed  Oil  crude,  once  refined,  sunflowerseed 

Metric  Tons  . 

Oct.  1  . 

Sept.  30. 

salad  oil  (refined  and  further  processed  by  bleaching, 
deodorizing  or  winterizing),  hydrogenated. 

Cotton — American  Pima — Raw,  extra  long  staple  . 

_ 

Running  Bales  . 

Aug.  1  . 

July  31. 

Cotton — Upland — Raw,  staple  length  tVie  inches  and 

Running  Bales  . 

Aug.  1  . 

July  31. 

over. 

Cotton — Upland — Raw,  staple  length  1  inch  up  to  1  Vie 

Running  Bales  . 

Aug.  1  . 

July  31. 

inches. 

Cotton— Upland — Raw,  staple  length  under  1  inch  . 

Running  Bales  . 

Metric  Tons  . 

Aug.  1  . 

Aug.  1  . 

July  31. 

July  31. 

July  31 . 

Rice— Medium,  short  and  other  classes,  rough  (includ- 

Metric  Tons  . 

Aug  1  . 

ing  parboiled). 

Rice — Long  grain,  brown  (including  parboiled)  . 

Metric  Tons  . 

Aug  1  . 

July  31. 

Rice — Medium,  short  and  other  classes,  brown  (includ- 

Metric  Tons  . 

Aug.  1  . 

July  31. 

ing  parboiled). 

Rice — Long  grain,  milled  (including  parboiled) . 

Metric  Tons  . 

Aug.  1  . 

July  31. 

Rice — Medium,  short  and  other  classes,  milled  (includ- 

Metric  Tons . 

Aug.  1  . 

July  31. 

ing  parboiled,  brewer's  rice). 

Cattle  Hides  and  Skins — Whole  cattle  hides,  (excluding 

Pieces  . 

Jan.  1  . 

Dec.  31. 

wet  blues). 

Cattle  Hides  and  Skins — Whole  calf  skins  (excluding 
wet  blues). 

Cattle  Hides  and  Skins — Whole  kip  skins,  (excluding 

Pieces  . 

Jan.  1  . 

Dec.  31. 

Pieces  . 

Jan.  1  . 

Dec.  31. 

wet  blues). 

Cattle  Hides  and  Skins — Cattle,  calf,  and  kip  cut  into 
croupons,  crops,  dossets,  sides,  butts  and  butt  bend 
(hide  equivalent)  (excluding  wet  blues). 

Cattle  Hides  and  Skins — Cattle,  calf  and  kip,  in  cuts  not 
otherwise  specified;  pickled/limed  (excluding  wet 
blues). 

Cattle,  calf  and  kip.  Wet  blues — unsplit  (whole  or  sided) 

Number  . 

Jan.  1  . 

Dec.  31 . 

Pounds  . 

Jan.  1  . 

Dec.  31 . 

i  Number  . 

Jan.  1  . 

Dec.  31. 

hide  equivalent. 

Cattle,  calf  and  kip.  Wet  blues — grain  splits  (whole  or 
sided)  hide  equivalent. 

Cattle,  calf  and  kip.  Wet  blues — splits,  (excluding  grain 

i  Number  . 

Pounds  . 

j  Jan.  1  . 

1  Jan.  1  . 

Dec.  31 . 

Dec.  31. 

splits). 

Beef — fresh,  chilled  or  frozen  muscle  cuts/whether  or 

Metric  Tons  . 

i  Jan.  1  . 

Dec.  31 . 

not  boxed. 

Pork — fresh,  chilled  or  frozen  muscle  cuts/whether  or 

Metric  Tons  . 

i  Jan.  1  . 

Dec.  31. 

not  boxed. 

! 

_ 

Datod:  February  26,  2013. 

Bryce  Quick, 

Acting  Administrator,  Foreign  Agricultural 
,  Ser\ice. 

|FR  Doc.  201.1-06084  Filed  .1-18-13;  8:45  ain| 

BILLING  CODE  3410-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  71 

[Docket  No.  FAA-201 2-0852;  Airspace 
Docket  No.  12-AWP-51 

Proposed  Amendment  of  Class  E 
Airspace;  Eureka,  NV 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Supplemental  notice  of 
projiosed  rulemaking  (SNPRM). 

summary:  This  .SNPRM  would  hirther 
modify  Class  E  airspace  at  Eureka 
Airport,  Eureka,  NV.  In  a  NPRM 
published  in  the  Federal  Register  on 
December  21,  2012,  the  FAA  proposed 
to  create  additional  airspace  at  Eureka 
Airport  to  accommodate  aircraft  using 
Area  Navigation  (RNAV)  Global 
Positioning  System  (GPS)  standard 
instrument  approach  procedures.  The 
FAA  has  found  that  further  enlargement 
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of  Class  E  airspace  l,2i)()  feet  above  Ihe 
surface  is  necessary'  to  enhance  safely  in 
the  Eureka,  NV  area. 

DATES:  Comments  must  l)o  received  on 
or  before  May  3,  2013. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  U.vS.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
Wl 2-140,  1200  New  jersey  Avenue  SE.. 
Washington,  D(^  20590;  telephone  (202) 
300-9820.  You  must  identify  FAA 
Docket  No.  FAA-20 12-0852;  Airspace 
Docket  No.  12-AWP-5.  at  the  beginning 
of  your  comments.  You  may  also  submit 
comments  through  the  Internet  at  http:// 
www.re^ulutions.i’ov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eldon  Taylor,  Federal  Aviation 
Administration,  Operations  Support 
firoup.  We.stern  Service  Center,  1001 
bind  Avenue  SW.,  Renton.  WA  98057; 
telephone  (425)  203-4537. 
SUPPLEMENTARY  INFORMATION: 

History 

On  December  21. 2012,  the  FAA 
published  a  NPRM  to  modify  Class  E 
airspace,  extending  upward  from  700 
feet  or  more  above  the  surface,  at  Eureka 
Airport,  Eureka.  NV  (77  FR  75594).  The 
comment  period  closed  February  4, 

2013.  No  comments  were  received. 
Subsequent  to  publication,  the  FAA’s 
T(!rminal  Products  Croup  found  that  the 
airspace  1,200  feel  above  the  surface 
iumhIimI  to  be  enlarged  southeast  of  the 
Eureka  Airport.  Tlu;  FAA  .seeks 
comments  on  this  .SNPRM. 

Comments  Invited 

lnterest(!d  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
l)y  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisitms  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  propo.sal. 

Communications  should  identify  both 
docket  numbers  (FAA  Docket  No.  FAA 
2012-0852  and  Airspace  Docket  No.  12- 
AWP-5)  and  be  submitted  in  triplicate 
to  the  Docket  Management  System  (see 
ADDRESSES  section  for  address  and 
phone  number).  You  may  also  submit 
comments  through  the  Internet  at  http:// 
I  vvt  w.  regu  lotion  s.gov. 

Commenters  wishing  the  FAA  to 
acknowleidge  receipt  of  their  comments 
on  this  ai:tion  must  submit  with  those 
comments  a  self-addressed  stamped 
postcard  on  which  the  following 


statement  is  made:  “Comments  to  FAA 
Dot;k«!t  No.  FA A-201 2-0852  and 
Airspace  Docket  No.  12-AWP-5”.  The 
postcard  will  be  date/time  stamped  and 
Hiturned  to  the  commenter. 

.Ml  communications  receiveil  on  or 
besfore  the  specificul  closing  date  for 
comments  w'ill  bo  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  containetl  in  this  action  may 
be  changed  in  light  of  comments 
received.  All  comments  submittiKl  will 
be  available  for  examination  in  tlu^ 
public  docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  pcicsonnel  concerned 
with  this  ndemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRMs 

An  electronic  copy  of  this  document 
may  be  downloaded  through  th<‘ 

Internet  at  http://\v\vw.regolations.gov. 
Recently  published  rulemaking 
documents  can  also  be  acces.sed  through 
the  FAA’s  web  page  at  hltp://www.foa. 
gov/airports  airtrafjic/oirjrajfic/ 
piihlicotions/aii'spoca  amendments/. 

You  may  review  the  public  dock(;t 
containing  the  proposal,  any  comments 
rec;eived,  and  any  final  disposition  in 
|)erson  in  the  Dockets  Office  (see  the 
“ADDRESSES”  section  for  the  addre.ss 
and  phone  number)  betw'een  9:00  a.m. 
and  5:00  j).m.,  Monday  through  Friday, 
except  federal  holidays.  An  informal 
docket  may  al.sf)  he  examined  during 
normal  business  hours  at  the  Northwest 
Mountain  Regional  Office  of  the  F'ederal 
Aviation  Administration,  Air  I’raffic 
Organization,  Western  Service  Centfjr, 
Oj)erations  Support  (Iroup,  1001  Lind 
Avenue  SW.,  Renton,  WA  98057. 

Persons  interested  in  being  placed  on 
a  mailing  li.st  for  future  NPRMs  should 
contact  the  FAA’s  Office  of  Rulemaking. 
(202)  207-9077,  for  a  copy  of  Advisory 
Circular  No.  11-2A,  Notice  of  Pro])osed 
Rulemaking  Distribution  .System,  which 
describes  the  application  procedure. 

The  Supplemental  Proposal 

The  FAA  is  proposing  an  amendment 
to  Title  14  Code  of  Federal  Regulations 
(14  CFR)  Part  71  by  further  increasing 
the  Class  E  airspace  extending  upward 
from  1,200  feet  above  the  surface 
southea.st  of  Eureka  Airport,  Eureka,  NV. 
to  accommodate  aircraft  using  the 
RNAV  (GPS)  standard  in.strument 
approach  procedures  at  Eureka  Airport. 
This  action  would  enhance  the  safety 
and  management  of  IFR  operations  at 
the  airport. 

Class  E  airspace  designations  are 
published  in  paragraph  0005,  of  FAA 
Order  7400. 9W.  dated  August  8,  2012, 
and  effective  September  15,  2012,  which 


is  incorporat(!d  by  roferent:e  in  14  CF’R 
71.1.  'I'lie  Class  E  airspace  designation 
li.sted  in  this  document  will  be 
published  subsequently  in  this  Order. 

rhe  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  wdiich  frequent  and 
routine  amendments  are  neces.sary  to 
keep  them  operationally  current. 
Therefore,  this  proposful  regulation;  (1) 
Is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  .Since  this  is  a 
routine  matter  that  w'ill  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule, 
when  promulgated,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Tbe  FAA’s  authority  to  issue  rules 
regarding  aviation  .safety  is  found  in 
Title  49  of  the  l)..S.  (lode.  Subtitle  1, 
Sec;tion  106,  describes  the  authority  for 
the  FAA  Adrnini.strator.  Subtitle  vil. 
Aviation  Programs,  describes  in  more 
detail  the’seope  of  the  agency’s 
authority.  This  rulemaking  is 
promulgated  under  the  authority 
described  in  .Subtitle  Vll,  Part  A, 

Subpart  1,  .Sej:tion  40103.  Under  that 
.section,  the  FAA  is  charged  with 
prescribing  regulations  to  assign  tbe  u.se 
of  the  airspace  necessary  to  ensure  the 
.safety  of  aircraft  and  the  efficient  use  of 
airspace.  This  regulation  is  within  the 
.scope  of  that  authority  as  it  would 
further  amend  controlled  airspace  at 
Eureka  Airport,  Eureka,  NV. 

This  proposal  will  be  subject  to  an 
environmental  analysis  in  accordance 
with  FAA  Order  1050.1E, 
“Environmental  Impacts:  Policies  and 
Procedures”  prior  to  any  FAA  final 
regulatory  action. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows; 


Federal  Register/ Vol.  78,  No.  53 /Tuesday,  March  19,  201 3 / Proposed  Rules 


16823 


PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1.  The  authority  citation  for  14  CKR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  lOfilg).  40109,  401  l.'l, 
40120;  K.d.  10854,  24  FR  950.5,  .9  CFK,  1959- 
1903  (]omp..  p.  389. 

§71.1  [Amended] 

■  2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviati<in 
Administration  Order  7400. 9VV, 

Airspace  Designations  and  Reporting 
Points,  dated  August  8,  2012,  and 
effective  September  15,  2012  is 
amended  as  follows; 

Pciragrai)li  6005  Chins  P  airspace  areas 
extending  upward  from  700  feet  or  more 
ahove  the  surface  of  the  earth. 

*  *  *  *  * 

AWP  NV  E5  Eureka,  NV  (Modifiedl 
Eureka  Airport,  NV 

(Eat.  39'’36'14"  N.,  long.  11(F00'13"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  O.O-inile 
radiii.s  of  the  Eureka  Airport:  and  within  1.5 
miles  either  side  of  the  01 1”  bearing  of  the 
airport  extending  from  the  (i.B-mile  radius  to 
10  miles  north  of  Ihireka  airport;  that 
airspace  extending  upward  from  1,200  feel 
above  the  surface  within  an  area  hounded  by 
lat.  40=33'00"  N.,  long.  115=57  00"  W.;  to  lat. 
40'’32'00"  N.,  long  1 15°32'00"  VV.;  to  lat. 
40“ir24''  N.,  long.  1 1.5“19'00"  W.;  to  lat. 
40°00'00"  N.,  long.  115°48'00"  W.;  to  lat. 
39°31'00"  N.,  long.  li5‘’49'00"  W.;  to  lat. 
39'’37'00"  N.,  long.  11.5°32'00''  VV.;  to  lat. 
40"01W'  N.,  long.  115''15'00"  W.;  to  lat. 
39“58'00"  N..  long.  115"04'00"  VV.;  to  lat. 
.39''37'00"  N.,  long.  n4=53'00"  VV.;  to  lat. 
39''08'00"  N..  long.  IIS^IOW'  W.;  to  lat. 
39'WOn"  N.,  long.  1]5‘’57'00"  W.;  to  lat. 
39°22'00"  N.,  long.  116°14'00"  VV.;  to  lat. 
39“43'00"  N.,  long.  118°08'00"  VV.;  to  lat. 

40  '08W'  N.,  long.  lir)“02'00"  VV.,  thence  to 
the  point  of  beginning. 

Issued  in  Seattle,  Washington,  on  March  7, 
2013. 

(;iark  Desing, 

Manager,  Operations  Support  Croup,  Western 
Sendee  Center. 

|FR  Doc.  201,'l-06:)05  Filed  3-18-13;  8:45  am| 

BILLING  CODE  491U-13-I> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2013-0147;  Airspace 
Docket  No.  13-AWP-1] 

Proposed  Establishment  of  Class  E 
Airspace;  Tuba  City,  AZ 

agency:  Federal  Aviation 
Administration  (FAA),  Df)'!’. 

ACTION:  Notice  of  [iroposod  nilomaking 
(NPRM). 

SUMMARY:  This  action  propo.ses  to 
establish  Class  F  air.sjtace  at  the  Tuba 
City  VUF  Omni-Directional  Ratlio  Range 
3'actical  Air  Navigational  Aid 
(VORTAC),  Tuba  City,  AZ  to  facilitate 
vectoring  of  Instrument  F’light  Rules 
(IF’R)  ain;raft  under  control  of  Denver, 
Albuquerque  and  .Salt  Lake  City  Air 
Route  Traffic  Control  (Centers  (ARTCCs). 
The  FAA  is  projtosing  this  action  lo 
enhance  the  safety  and  management  of 
aircraft  operations  within  the  National 
Airspace  System. 

DATES:  Comments  must  be  received  on 
or  before  May  3,  2013. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590;  telephone  (202) 
366-9826.  You  must  identify  F’AA 
Docket  No.  FAA— 2013— 0147;  Airspace 
Docket  No.  13-AWP-l,  at  the  beginning 
of  your  comments.  You  may  also  submit 
comments  through  the  Internet  at  http:// 
i\'ww. regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eldon  Taylor,  Federal  Aviation 
Administration,  Operations  Support 
Group,  Western  Service  Genter,  1601 
Lind  Avenue  SW.,  Renton,  WA  98057; 
telephone  (425)  20.3-4537. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  propo.sed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  view's  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  propo.saL  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  both 
docket  numbers  (F’AA  Docket  No.  FAA 
2013-0147  and  Airspace  Docket  No.  13- 


AWP-l)  and  be  sulnuitted  in  triplicate 
to  the  Docket  Management  System  (see 
ADDRESSES  section  for  addre.ss  and 
phone  number).  You  may  also  submit 
comments  througli  the  Internet  at 
http  ://\\'\vw.  regii  la  tions.gov. 

f  Ainimonters  wishing  Ihe  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  action  must  submit  with  those 
comments  a  self-addressed  stamped 
po.stcard  on  which  the  following 
statement  is  made:  “Cioinments  to  FAA 
Docket  No.  FAA-201 .3-0147  and 
Airspace  Docket  No.  13-AWP-l”.  The 
postcard  will  be  date/time  .stamped  and 
returned  to  the  commenter. 

All  communications  received  on  or 
before  the  specified  closing  date  for 
comments  will  be  considered  before 
taking  action  on  Ihe  proposed  rule.  The 
proposal  contained  in  this  action  may 
he  changed  in  light  of  comments 
received.  All  comments  submitted  will 
he  available  for  examination  in  the 
public  docket  both  before  and  after  the 
closing  dale  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM’s 

An  electronic  i;opy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://\s.'\vw.regulntions.gov. 
Recently  published  rulemaking 
dociuTients  can  also  be  accessed  through 
the  FAA's  web  page  at  http:// 
www.faa.gov/aivports_airtroffic/ 
air  traffic/ publications/ 
oi rs pace  amen  dmen  ts/. 

You  may  review  the  public  docket 
containing  the  propo.sal,  any  comments 
received,  and  any  final  disposition  in 
person  in  the  Dockets  Office  (see  the 
ADDRESSES  section  for  the  address  and 
phone  number)  between  9:00  a.m.  and 
5:00  p.m.,  Monday  through  F’riday, 
except  federal  holidays.  An  informal 
docket  may  also  be  examined  during 
normal  business  hours  at  the  Northwest 
Mountain  Regional  Office  of  the  Federal 
Aviation  Administration,  Air  Traffic 
Organization,  Western  Service  Center, 
Operations  Support  Group,  1601  Lind 
Avenue  SW..  Renton,  WA  98057. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  NPRM’s  should 
contact  the  FAA’s  Office  of  Rulemaking, 
(202)  267-9677,  for  a  copy  of  Advisory 
Circular  No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  Title  14  Code  of  Federal  Regulations 
(14  CFR)  Part  71  by  establishing  Class  E 
en  route  domestic  airspace  extending 
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upward  from  1,200  feet  above  the 
surface  at  the  Tuba  City  VORTAC,  Tuba 
(aty,  AZ.  This  action  would  contain 
aircraft  while  in  If'R  conditions  under 
control  of  Denver,  Albuquerque  and  Salt 
Lake  City  ARTCCs  by  vectoring  aircraft 
from  en  route  airspace  to  terminal  areas. 

C3a.ss  E  airspace  designations  are 
published  in  paragraph  6000,  of  FAA 
Order  7400. 9W,  dated  August  8,  2012, 
and  effective  September  15,  2012,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Cla.ss  E  airsj)ac(?  designation 
listed  in  this  document  will  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  this  . 
proposed  regulation  only  involves  an 
established  body  of  technical 
n^gulations  for  which  fretpient  and 
routine  amendments  are  necessary  to 
k(!ep  them  operationally  current. 
Therefore,  this  proposed  regulation;  (1) 

Is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  this  proposed  rule,  when 
promulgated,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Af:t. 

The  FAA’s  authority  to  issue  ruhis 
regarding  aviation  safety  is  found  in 
Title  49  of  the  IJ.S.  Code.  Subtitle  1. 
Section  106,  describes  the  authority  for 
the  FAA  Administrator.  Subtitle  Vil, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  agency's 
authority.  This  rulemaking  is 
promulgated  under  the  authority 
de.scribed  in  .Subtitle  Vll,  Part  A, 

.Subpart  1,  Section  40103.  Under  that 
section,  the  FAA  is  charged  with 
prescribing  regidations  to  assign  the  use 
of  the  airspace  necessary  to  ensure  the 
safety  of  aircraft  and  the  efficient  use  of 
airspace.  This  regulation  is  within  the 
scope  of  that  authority  as  it  would 
establish  controlled  airspace  at  Tuba 
City  VORTAC.  Tuba  City,  AZ. 

This  proposal  will  be  subject  to  an 
environmental  analysis  in  accordance 
with  FAA  Order  1050.1E, 
“Environmental  Impacts:  Policies  and 
Procedures”  prior  to  any  FAA  final 
regulatory  action. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  nderence. 
Navigation  (air). 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  propo.ses  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1.  The  authority  citation  for  14  CTR 
part  71  continues  to  read  as  follows: 

Authority:  49  II..S.C;.  in6(g).  40103,  40113, 
40120;  K.D.  108,'i4,  24  I'K  O.'lOB,  3  CFK.  lO.IO- 
1963  Coiiip.,  |).  389. 

§71.1  [Amended] 

■  2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9W, 
Airspace  Designations  and  Rei)orting 
Points,  dated  August  8,  2012,  and 
effective  September  15,  2012  is 
amended  as  follows: 

Paragraph  fiOOfi  fin  rontn  domestic  uirspacf! 
arras. 


ANM  AZ  E6  Tuba  City,  AZ  |New| 

Tuba  C:ity  VORTAC.  AZ 
(I,at.  36'’07T7"N..  long.  1 1 1°16T  1"  W.) 

That  airspace  extending  upward  from 
1,200  feet  above  the  surface  within  an  area 
bounded  bv  lat.  3‘)'''37'44"  N.,  long. 
11C07'28"'VV.;  to  lat.  39"26T0"  N..  long. 

110  ’0T33"  VV.;  to  lat.  38"36'14"  N.,  long. 
109"28'14"  VV.;  to  lat.  38'‘3r)'57"  N.,  long. 
109"02'31"  W.;  to  lat.  38"28'30"  N.,  long. 
109T)3T8"  VV'.;  to  lat.  38T)4'06"  N.,  long. 
108''53'29"  \V.;  to  lat.  37'’48'47"  N.,  long. 
108".54'4U"  VV.;  to  lat.  37'''37'12"  N..  long. 
109°18'38"  VV.;  to  lat.  37‘36'r)4"  N.,  long. 
109"35'55"  VV.;  to  lat.  37"04'41"  N.,  long. 
109°38T6"  VV.;  to  lat.  3(j",57'10"  N.,  long. 
108“5.5'03"  VV.;  to  lat.  36"36'32"  N..  long. 
108‘’55'03"  VV.;  to  lat.  36°20'3.5"  N.,  long. 
108°47T2"  VV.;  to  lat.  36”0,5'15"  N.,  long. 
10a‘-22'51"  VV.;  to  lat.  3G“14'38"  N.,  long. 
107°40'25"  VV.;  to  lat.  35“39'3()"  N.,  long. 
lt)7='25'27"  VV.;  to  lat.  35°1 1'08"  N..  long. 
110-()3'48"  VV.;  to  lat.  3.5"16'U8"  N.,  long. 
111°5.5'46"  VV.;  to  lat.  35°24'()0"  N.,  long. 
112Wn0"  W.;  to  lat.  35"46'00"  N.,  long. 
ni'T)0'.30''  W.;-to  lat.  36‘'2r)'1.5"  Nf.,  long. 

1 1 1 ‘’SOTS"  W'.;  to  lat.  36‘’44'00"  N.,  long. 

11  l°36'3{r  VV.;  to  lat.  37°24'4r)"  N.,  long. 
lll°52'4r>"  W.;  to  lat.  37"30'()0"  N..  long. 
112‘^^03'30"  VV.;  to  lat.  37'-’50'39"  N.,  long. 

1 12'’24'51''  VV.;  to  lal.  38°10'56"  N..  long. 
lll‘'24T9"  VV.;  to  lat.  38''2B'51"  N.,  long. 
110"38'05"  W.;  to  lat.  39‘3)3'5,5"  N.,  long. 
110°37'49"  VV.;  thence  to  the  point  of 
beginning. 

Issued  in  .Seattle,  Washington,  on  Mar(;h  7, 
2013. 

Clark  Uesing, 

Manager.  Operations  Sapport  Group,  Western 
Service  Center 

|FR  Doc.  201.1-0630:1  Filect  3-lH-i:i;  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Chapter  I 

[Docket  No.  FDA-201 3-N-0227] 

Tobacco  Product  Manufacturing 
Practice;  Establishment  of  a  Public 
Docket 

agency:  Food  and  Drug  Administration, 
HH.S. 

ACTION;  Establishment  of  a  jniblic 
docket;  request  for  comments. 

SUMMARY:  The  Fo(k1  and  Drug 
Administration  (FDA)  is  establishing  a 
public  docket  to  obtain  input  on 
recommendations  for  regulations  on 
good  manufacturing  practi(;e  for  tobacco 
products  that  were  submitted  to  FDA  by 
a  group  of  13  tobacco  companies 
(tobacco  companies’  rec;ommendations). 
FDA  is  establishing  this  docket  to 
provide  an  opportunity  for  all  interested 
parties  to  comment  on  the  tobacf;o 
c;ompanies’  recommendations  and  to 
share  information  that  will  improve 
FDA's  understanding  of  the  tobacco 
industry  and  its  manufacturing 
operations. 

DATES:  .Submit  electronic  or  written 
comments  on  the  tobac(;o  (;ompanie.s’ 
recommendations  by  May  20,  2013. 
ADDRESSES:  .Submit  electronic 
comments  to  http-.// 
w’lvw.regtildtions.gov.  Submit  written 
comments  to  the  Division  of  Do(;kets 
Management  (HFA-305),  Food  and  Drug 
Admini.stration.  5630  Fi.shers  Lane,  rm. 
1061,  Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  Bautista,  ('.enter  for  Tobacco 
Products,  Food  and  Drug 
Admini.stration,  9200  Corporate  Blvd., 
Rockville,  MD  20850,  877-287-1373, 
email:  andrea.buutista@fda.hhs.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  June  22,  2009,  the  Family 
.Smoking  Prevention  and  Tobacco 
Control  Act  (Pub.  L.  111-31;  123  .Slat. 
1776)  was  signed  into  law’,  amending 
the  Federal  Food,  Drug,  and  C.osmetic 
Act  (the  FD&C  Act)  and  giving  FDA 
authority  to  regulate  tobacco  product 
manufacturing,  di.stribution,  and 
marketing.  The  new  provisions  include, 
among  other  things,  the  authority  to 
issue  regulations  related  to  tobacco 
product  manufacturing  practice  in  order 
to  protect  the  public  health  and  to 
assure  that  tobacco  products  are  in 
compliance  with  the  FD&C  Act. 
.Specifically,  section  9()6(e)  of  the  FD&C. 
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Ac)  (21  U.S.C;.  387i(e))  provides  that  “in 
ai)|)lying  manulacturing  restrictions  to 
tobacco,  the  Secretary  shall  *  *  * 
l)rescril)e  regulations  (which  may  differ 
liasecl  on  the  type  of  tohat.cn  product 
involved)  reepuring  that  tin?  methods 
used  in.  and  tin?  faciliti«?s  anrl  f;ontrols 
u,s(!d  for,  the  manufacture, 
preproduction  design  validation 
(including  a  process  to  assess  tin; 
performance  of  a  tohai:co  produi;t). 
packing,  and  sttjrage  of  a  tohac.co 
|)roduct  conform  to  cvirrent  good 
manufacturing  practice,  or  hazard 
analvsis  and  critic:al  control  point 
methodology.” 

On  january  It),  2012,  a  grouj)  of  1.3 
tobacco  companies  suhinitttsd  to  FDA: 

(1)  Recommendations  for  good 
manufacturing  practice  rtigulations,  (2)  a 
preamble  to  the  r(H;ommendod 
regulations,  and  (3)  a  cover  letter  with 
a  meeting  re(]ue.st  (Ref.  1).  'I’he 
preamble,  as  nottnl  in  the  cover  letter, 
provides  the  partici|)ating  tobacco 
companies’  common  perspective!  and 
interpretation  of  the  recommended 
n!gulation.s.  On  May  2.  2012, 
representatives  of  the  tobacco 
companies  mot  with  FUA  to  pni.sent  an 
overview’  of  their  recommendations  and 
their  apjiroach  to  dev'eloning  them. 

FDA  is  establishing  a  docket  to 
provide  an  opportunity  for  all  interested 
parties  to  comment  on  the  tobacco 
comi)anies’  recommendations  and  to 
share  information  that  w'ill  improv’e 
FDA’s  understanding  of  the  tobacco 
industry  and  its  manufacturing 
operations. 

II.  Oumments 

Interested  persons  may  submit  either 
electronic  comments  regarding  the 
tobacco  companies’  recommendations  to 
http://\\’\\  \v.reguhilions.gov  or  writt(!n 
comments  to  the  Division  of  Dockets 
Management  (.see  ADDRESSES).  It  is  only 
nef;essary  to  send  one  s(!t  of  comments. 
Identify  comments  with  the  doi;ket 
number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  l)etween  9  a.m. 
and  4  p.m.,  Monday  through  Friday,  and 
will  be  posted  to  the  docket  at  http:// 
WWW. wgulntions.gov. 

III.  Reference 

The  following  reference  has  been 
placed  on  display  in  the  Division  of 
Dockets  Management  (see  ADDRESSES) 
and  may  be  seen  by  interested  persons 
betw'een  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  and  is  available 
electronically  at  http:// 
www.reguIations.gov . 

1.  Recommendations  for3’obact:o 
Product  (mod  Manufacturing  Practices 


Ri!gulation  and  Recpiest  for  Meeting, 
submitted  to  FDA,  )anuary  ^0.  2012. 

Dated:  March  12,  2013. 

I.eslie  Kux, 

,  \ssisl(in!  (ioituni.ssianrr  for  Poliev. 

i!  K  Doc.  2()i:!  -(»i2Ka  I'ilefl  rt-l.S-Ct;  nitS.iiiil 

BILLING  CODE  4160-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  49 

[EPA-R09-OAR-201 3-0009;  FRL-9791-8] 

Approval  of  Air  Quality  Implementation 
Plans;  Navajo  Nation;  Regional  Haze 
Requirements  for  Navajo  Generating 
Station;  Extension  of  Comment  Period 

AGENCY:  Fnvironm(!ntal  Protection 
Agency  (FPA). 

ACTION:  Propo.sed  rule;  extension  of 
comment  period. 

summary:  On  February  ,'i,  2013,  the 
Fnvironmental  Protection  Agency  (FPA) 
proposed  a  source-specific  federal 
implementation  plan  (FIP)  reipiiring  the 
Navajo  (ienerating  Station  (NGS), 
located  on  the  Navajo  Nation,  to  reduce 
emissions  of  oxides  of  nitrogen  (NOx) 
under  the  Best  Available  Retrofit 
Technology  (BART)  provision  of  the 
Glean  Air  Act  ((JAA  or  Act)  in  order  to 
reiluce  visibility  impairment  nmulting 
from  NGS  at  11  National  Parks  and 
Wilderness  Areas.  EPA  provided  a  90- 
day  public  comment  period  for  the 
propo.sed  rule  that  is  scheduled  to  close 
on  May  0.  2013.  The  Navajo  Nation  and 
other  stakeholders  have  submitted 
requests  to  extern!  thi!  comment  juiriod 
an  additional  90  days  to  allow  time  for 
interested  parties  to  explore  alternatives 
to  BART  that  provide  additional 
flexifiility  and  also  ensure  greater 
reasonable  [irogress  than  would  be 
achieved  under  BART.  In  today’s  action, 
EPA  is  extending  the  comment  period 
an  additional  90  days. 

DATES:  Comments  on  the  projiosed 
rulemaking  published  on  February  5. 
2013  (78  FR  8274)  must  be  sufmiitted  no 
later  than  August  .'i,  2013. 

ADDRESSES:  Submit  comments 
identified  by  docket  number  EPA-R09- 
OAR-201 3-0009,  by  one  of  the 
following  methods; 

Federal  elhileinaking  Portal: 
www.reguIations.gov.  Follow  the  on-line 
instructions. 

Email:  r9ngshart@epa.gov. 

Mail  or  deliver:  Anita  Lee  (Air-2). 

U.S.  Environmental  Protection  Agency 
Region  9,  75  Hawthorne  Street.  San 
Franci.sco,  CA  94105-3901. 


Instructions:  All  comments  will  be 
int  hided  in  the  public  docket  without 
(  hange  and  may  be  made  available 
online  at  www.regulations.gov. 
including  any  personal  information 
provided,  unless  the  comment  includes 
Gonfidential  Business  Information  (GBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  Information  that 
you  consider  GBI  or  otherwise  protected 
should  be  clearly  identified  as  such  and 
should  not  be  submitted  through 
www.regulations.gov  or  email. 
www.regulations.gov  is  an  “anonymous 
access  ’  sy.stem,  and  EPA  will  not  know 
your  identity  or  contact  information 
unless  you  provide  it  in  the  body  of 
your  comment.  If  you  send  an  email 
directly  to  EPA.  vour  email  address  will 
be  automaticallv  captured  and  included 
as  part  of  the  public  i:omment.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarific:ation,  EPA  may  not  be 
able  to  consider  your  comment. 

Hearings:  EPA  intcinds  to  hold  public 
hearings,  at  least  30  days  prior  to  the* 
close  of  the  comimmt  period,  to  acc.ept 
oral  and  written  comments  on  the 
proposed  rulemaking.  EPA  will  provide 
notice  and  additional  details  related  to 
the  hearings  in  the  Federal  Register,  on 
our  W(!b  site,  and  in  the  docket  for  this 
propo.sed  rulemaking. 

l/ocket:  The  index  to  the  docket  for 
this  action  is  available  electronically  at 
www.regulations.gov  and  in  hard  copy 
at  EPA  Region  9,  75  Hawthorne  Street, 
San  Francisco.  Galifornia.  While 
documents  in  the  docket  are  listed  in 
the  index,  some  information  may  he 
publicly  available  only  at  EPA  Region  9 
(e.g.,  maps,  voluminous  reports, 
copyrighted  material),  and  some  may 
not  be  publicly  available  in  either 
location  (e.g.,  GBI).  I’o  inspect  the  hard 
copy  materials,  jilease  .schedule  an 
ajipointment  (luring  normal  business 
hours  with  the  contact  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  S(!Ction. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anita  Lee,  EPA  Riigion  9.  (415)  972- 
3958,  r9ngshart@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  “we”,  “us”, 
and  “our”  refer  to  EPA. 

Table  of  Contents 

I.  Backgroiuid 

II.  Today's  Action 

I.  Background 

NtiS  is  a  coal-fired  power  plant 
located  on  the  Navajo  Nation  Indian 
Reservation,  just  east  of  Page,  Arizona, 
approximately  135  miles  north  of 
Flagstaff,  Arizona.  Emissions  of  NOx 
from  NGS  affiict  visibility  at  11  National 
Parks  and  Wilderness  Anias  that  are 
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designated  as  Class  I  federal  areas, 
mandated  by  Congress  to  receive 
heightened  protection.  NGS  is  subject  to 
the  BART  requirement  of  the  CAA  and 
the  Regional  Haze  Rule  based  on  its  age 
and  its  effects  on  visibility  in  Class  I 
areas.’ 

On  February  5,  2013,  EPA  proposed  a 
BART  determination  to  require  NGS  to 
achieve  a  nearly  80  percent  reduction  of 
its  current  overall  NOx  emission  rate. 

EPA  also  proposed  an  alternative  to 
BART  that  would  provide  flexibility  to 
NGS  in  the  schedule  for  the  installation 
of  new  post-combustion  control 
equipment.  EPA’s  proposed  alternative 
to  BART  t:redits  NGS  for  its  early  and 
voluntary  installation  of  new 
combustion  controls  to  reduce  NOx 
emissions  beginning  in  2009  and 
therefore  achieves  greater  reasonable 
progress  than  BART. 

In  recognition  that  there  may  be  other 
approaches  that  could  result  in 
equivalent  or  better  visibility  benefits 
than  BART,  as  well  as  the  singular 
importance  of  NGS  to  the  Navajo 
Nation,  Hopi  Tribe,  and  other  numerous 
tribes  located  in  Arizona,  EPA  also 
outlined  a  framework  for  evaluating 
other  alternatives  to  provide  greater 
flexibility  than  EPA’s  proposed 
alternative  to  BART.  EPA  requested 
comment  on  Alternatives  2  and  3  that 
provide  until  2025  or  2026  for 
compliance  but  would  require  the 
owners  of  NGS  to  implement  additional 
emission  reductions  in  order  to  assure 
greater  reasonable  progress  than  would 
otherwise  be  achieved  under  BART. 

EPA  encouraged  a  robust  public 
discussion  of  our  proposed  BART 
determination  and  alternative,  as  well  as 
Alternatives  2  and  3,  and  recognized  the 
potential  need  for  a  supplemental 
proposal  if  Alternatives  2  or  3,  or  other 
approaches  developed  by  other  parties, 
are  identified  as  meeting  the  needs  of 
stakeholders  and  meeting  the 
requirements  of  the  CAA. 

On  February  15,  2013,  Salt  River 
Project  (SRP),  co-owner  and  operator  of 
NGS,  requested  a  90-day  extension  of 
the  public  comment  period.  SRP  stated 
that  identifying  and  analyzing 
alternatives  and  discussing  options  with 
interested  parties  would  require  a 
significant  amount  of  time.  On  f'chruar}' 
21,  2013,  the  Central  Arizona  Water 
Conservation  District  (CAWCD) 
submitted  a  similar  request  for  a  90-day 


'  Please  refer  to  78  FR  8274  (February  5.  2013)  for 
additional  background  information  related  to  NGS, 
regional  haze  and  the  protection  of  visibility  at 
mandatory  Class  I  federal  areas,  and  the  statutory 
and  regulatory  framework  for  addressing  visibility 
impairment  from  sources  located  in  Indian  country. 


extension  of  the  comment  period.'^  On 
March  1,  2013,  the  Navajo  Nation  also 
reque.sted  a  90-day  exten.sion  of  the 
comment  [leriod  in  order  to  allow  the 
Navajo  Nation  the  time  and  opportunity 
to  participate  with  NGS  owners  and 
other  stakeholders  in  examining  the 
feasibility  of  additional  alternatives, 
including  Alternatives  2  and  3. 

II.  Today’s  Action 

EPA  recognizes  that  the  stakeholder 
process,  to  develop  viable  alternatives  to 
BART  that  provide  additional  flexibility 
to  the  owners  of  NGS  while  achieving 
more  emission  reductions  to  assure 
greater  reasonable  progress  than  BART, 
will  recpiire  a  significant  amount  of 
time.  EPA  also  recognizes  the  critical 
importance  of  active  participation  by 
the  Navajo  Nation,  the  Hopi  Tribe,  and 
other  affected  tribes  located  in  Arizona 
in  the  development  of  alternatives  to 
BART.  Therefore,  EPA  is  extending  the  , 
comment  period  by  aji  additional  90 
days. 

List  of  Subjects  in  40  CFR  Part  49 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Indians, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Hated:  March  8,  2013. 
fared  Blumenfeld, 
n(‘giunal  Administratnr,  Hegion  9. 

(FR  Doc.  2013-06198  Filed  3-18-13;  8:4,'i  am) 
BILLING  CODE  656D-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R05-OAR-201 2-0884;  EPA-R05- 
OAR-201 2-0970  FRL-9790-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Ohio; 
Cieveland-Akron-Lorain  and  Columbus 
1997  8-Hour  Ozone  Maintenance  Plan 
Revisions  to  Approved  Motor  Vehicle 
Emissions  Budgets 

AGENCY;  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
the  request  by  Ohio  to  revise  the 


2  The  (  :AWGD  manage.1  the  Ontral  Arizona 
Project,  a  water  delivery  system  that  relies  on 
electricity  from  NGS  to  pump  surface  water  from 
the  Colorado  River  for  use  by  numerous  tribes  in 
Arizona,  as  well  as  agricultural,  municipal,  and 
indu.strial  water  users.  Plea.se  refer  to  78  FR  8274 
(February  5,  2013)  for  additional  information  about 
CAWCD  and  its  relationship  to  NG.S  and  tribes 
located  in  Arizona. 


Gloveland-Akron-Lorain  and  Golumhus, 
Ohio,  1997  8-hour  ozone  maintenance 
air  quality  State  Implementation  Plans 
(SlPs)  under  the  Glean  Air  Act  to 
replace  the  previously  approved  motor 
vehicle  emissions  budgets  with  budgets 
developed  using  EPA’s  Motor  Vehicle 
Emissions  Simulator  (MOVES) 
emissions  model.  Ohio  submitted  the 
SIP  revision  requests  to  EPA  on  October 
30,  2012,  and  December  12,  2012, 
respectively. 

DATES:  Ciomments  must  he  received  on 
or  before  April  18,  2013. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-R05- 
OAR-201 2-0884  for  Gleveland-Akron- 
Lorain  or  EPA-RO5-OAR-201 2-0970 
for  Golumhus,  by  one  of  the  following 
methods: 

1.  www.regulations.gov:  Followf  the 
on-line  instructions  for  submitting 
comments. 

2.  Email:  blakley.pamela@epa.gov 

3.  Fox;  (312)  692-2450. 

4.  Mail:  Pamela  Blakley,  Ghief, 

Gontrol  Strategies  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Gliicago,  Illinois  60604. 

5.  Hand  Delivery:  Pamela  Blakley, 
Ghief,  Gontrol  Strategies  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Ghicago, 

Illinois  60604.  Such  deliveries  are  only 
accepted  during  the  Regional  Office 
normal  hours  of  operation,  and  special 
arrangements  should  be  made  for 
deliveries  of  boxed  information.  The 
Regional  Office  official  hours  of 
business  are  Monday  through  Friday, 
8:30  a.m.  to  4:30  p.m.,  excluding 
P’ederal  holidays. 

Plea.se  .see  the  direct  final  rule  which 
is  located  in  the  Rules  section  of  this 
Federal  Register  for  detailed 
in.structions  on  how  to  submit 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  Maietta,  Environmental 
Scientist,  Gontrol  Strategies  Section,  Air 
Programs  Branch  (AR-18J), 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Ghicago,  Illinois  60604,  (312)  353-8777, 
maietta.anthony@epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Final  Rules  section  of  this  Federal 
Register,  EPA  is  approving  the  State’s 
SIP  submittal  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  .set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
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received  in  response  to  this  rule,  no 
further  activity  is  contemplatfid.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  he  withdrawn  and  all 
public  comments  ret.eived  will  be 
addressed  in  a  subsequent  final  rule 
ha.sed  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  intere.sted  in  commenting 
on  this  action  should  do  so  at  this  time. 
Please  note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  mav  he  s(!vered  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment.  For  additional  information, 
see  the  direct  final  rnh*  which  is  located 
in  the  Rides  section  of  this  Federal 
Register. 

Dalciil:  Marr.li  4,  201. t. 

Susan  Itedman, 

.'feg/ono/  Administnitnr.  Ui'^iou  5. 

H  R  Doi:,  20i:{-0020«  t  ill'd  S-ia-Kl;  mn) 

BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[EPA-R09-OAR-2013-0135;  FRL-9791-5] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  State  of  California; 
Imperial  Valley  Planning  Area  for  PMh> 
Clarification  of  Nonattainment  Area 
Boundary 

AGENCY:  Environmental  Protection 
Agenc.y  (EPA). 

ACTION:  Propo.sed  rule. 

SUMMARY:  EPA  is  |uo|)()sing  to  clarify 
the  description  of  the  Imperial  Valley 
planning  area,  an  area  designated  as 
nonattainment  for  the  national  ambient 
air  quality  standard  for  particulate 
matter  with  an  aerodynamic  diameter  of 
a  nominal  10  microns  or  less  (PMio). 

FlPA  is  not  proposing  to  change  the 
boundaries  of  the  PMio  area  or  the  status 
of  the  area  as  a  ‘  serious"  PM^^ 
nonattainment  area  but  is  proposing  to 
clarify  the  description  of  this  partial 
county  area  in  the  Code  of  Federal 
Regulations. 

DATES:  Written  comments  must  be 
receiver!  on  or  before  April  18,  201.3. 
ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-ROO- 
()AR-201 3-01 35  by  owe  of  the  following 
methods: 

1.  F’ederal  eRulernaking  Portal,  at 
WWW. wgiilations.gov.  please  follow  the 
on-line  instrui:tions: 

2.  Email  to  war(i.Iawccci(]  @epa.gov;  or 


3.  Mail  or  delivery  to  La  Weeda  Ward, 
Air  Division  (AlR-1),  U.S. 

Environmental  Protraction  Agenc.y, 

Region  9,  600  Wilshire  Blvd.,  Suite 
1460,  Los  Angeles,  C.^  90017. 

Please  .see  the  direct  final  rule  which  is 
located  in  the  Rules  section  of  this 
Federal  Register  for  detailed 
instructions  on  how'  to  submit 
comments. 

FOR  FURTHER  INFORMATION  CONTACT:  La 

Weerla  Ward.  Air  Division  (AlR-1),  IJ..S. 
Environmental  Protec.tion  Ageni;y, 

Rr^gion  9.  600  Wilshire  Blvrl.,  Suite 
1460,  Los  Angeles,  CA  90017,  telephone 
number  (213)  244-1812,  or  email 
ward.lnwovda@apa.gov. 

SUPPLEMENTARY  INFORMATION:  For 

further  information,  please  see  the 
direr:t  final  rule,  of  the  same  title,  which 
is  lor:ated  in  the  Rules  set;tion  of  this 
Federal  Register.  EPA  is  i:larifying  that 
the  “Impirrial  Valley  planning  area" 

PMio  nonattainment  area  is  that  portion 
of  Imperial  County  that  is  defined  as 
follows:  Commencing  at  the  southw'est 
t:orner  of  Imperial  County  and 
extending  north  along  the  Imperial-San 
Diego  County  line  to  the  northw'est 
corner  of  Imperial  County;  then  east 
along  the  Imperial-Riverside  County 
line  to  the  ]K)int  of  intersection  of  the 
eastern  boundary  line  of  Hydrologic 
Unit  #18100200’:  then  soutbeastei Iv 
along  the  eastern  boundary  line  of 
Hydrologic  Unit  #18100200  to  the 
Imperial  County-Mexic:o  Border;  then 
west  along  the  Imperial  Onmty-Mexico 
Border  to  the  point  of  the  beginning. 

1/PA  is  iniblishing  this  action  as  a  direiit 
final  rule  without  prior  proposal 
because  EPA  view's  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  ac:tion  is  .set  forth  in  the 
preamble  to  the  direct  final  rule.  If  El’A 
receives  no  adverse  comments,  EPA  will 
not  take  further  action  on  this  proposed 
rule. 

If  EPA  rec:eives  adverse  comments. 
EPA  will  withdraw  the  direct  final  rule, 
and  it  will  not  take  effect.  EPA  will 
address  all  |)ublic  comments  in  a 
sub.sequent  final  ride  based  on  this 
jiroposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

llalcul;  Marcli  6.  2()i;i. 
jared  Blumcnfeld. 

Htigionol  .‘Xdiiiinisirator.  Hogion  IX. 

H'K  Doc.  2013-()r.l<)'.l  I'iltul  a  45  iiml 

BILLING  CODE  6560-50-P 

'  VVilliin  Imperial  County,  tin:  norlluMsIi^rn 
Ixiunilarv  of  llviirologic  Unit  #iai()ll200  generallv 
tollows  the  Crestline  ot  the  Choc.olale  Moimlains. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  95 

[GN  Docket  No.  12-354;  DA  13-298] 

Commercial  Operations  in  the  3550- 
3650  MHz  Band 

AGENCY;  Federal  Communications 
Commission. 

ACTION:  Propo.sed  rule;  extension  of 
comment  period. 

SUMMARY:  The  Federal  Communications 
Commission  extends  the  deadline  for 
filing  reply  comments  on  its  Notice  of 
Proposed  Halomaking  (NI^Hfd).  in  this 
proceeding,  which  was  pnhli.sbed  in  the 
Federal  Register  at  78  FR  1188.  lanuary 
8.  2U13.  Reply  comments  are  now  due 
on  April  5,  261 3. 

DATES;  Submit  rejdy  comnymts  on  or 
before  April  5,  201. 'I. 

ADDRESSES:  You  may*;ubmit  comments, 
identified  by  GN  Docket  No.  12-354; 

FCC  12-148,  by  any  of  the  following 
methods; 

•  Federal  Coinnninications 
(ionimission’s  Web  Site:  http:// 
fjaIIfoss.fc(:.gov/ecfs2/.  Follow  the 
instructions  for  submitting  comments. 

•  Mail:  All  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission’s  Secretary  must  be 
delivered  to  I'CC,  Headquarters  at  445 
12th  St.  .SW.,  Room  TW-A325. 
Washington,  DC  20554.  The  filing  lioins 
are  8:00  a. in.  to  7:00  p  in.  All  hand 
deliveries  must  lie  field  together  with 
rubber  bands  or  fasteners.  Anv 
envelopes  and  boxes  must  bo  ilisposed 
of  before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Servif:e  Express  Mail  and 
Priority  Mail)  must  be  .sent  to  9300  East 
Hampton  Drive,  (iapilol  Heights.  .Mi) 
20743.  U.S.  Postal  Service  first-class. 
Express,  and  Prioritv  mail  must  be 
addressed  to  445  12th  Street  SW.. 
Washington  DC  20554. 

•  People  with  Disabilities:  (]on\iu:[  the 
FCiC  to  request  rea.sonahio 
accommodations  (accessible  format 
documents,  sign  language  interpreters. 
('.ART,  etc.)  by  email:  FCXi5()4@fc(:.gov 
or  phone;  202—418—0530  or  ri’S^:  202- 
418-0432. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Powell,  Attorney  Advisor,  Wireless 
Bureau's  Mobility  Division,  at  (202) 
418-1613  or  email  at 
Paal.Powell@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summarv  of  the  Commission's  Order 
(Order)  in  (iN  Docket  No.  12-3.54.  DA 
13-298,  adopted  and  rolea.sed  February 
28.  2013.  which  extends  the  reply 


16828 


Federal  Register/ Vol.  78,  No.  53 /Tuesday,  March  19,  2013 / Proposed  Rules 


comment  filing  deadline  established  in 
the  NPRM  published  under  FCC  No.  12- 
148  at  78  FR  1188,  |anuary  8,  2013.  The 
full  text  of  this  document  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC]  Reference 
Center,  445  12th  Street  SW., 

Washington,  DC  20554.  The  complete 
text  may  be  purchased  from  the 
Commission’s  copy  contractor.  Best 
Copy  and  Printing,  Inc.,  445  12th  Street 
SW.,  Room  CY-B402,  Washington.  DC 
20554,  (202)488-5300,  facsimile  (202) 
488-5503,  or  via  email  at 
fcc@bcpiweb.coin.  The  full  text  may  also 
be  downloaded  at;  www.fcc.f^ov. 
Alternative  fnmiats  are  available  to 
persons  w  ith  disabilities  by  sending  an 
email  to  fcc504@fcc.<’ov  or  by  calling  the 
("onsuiner  &  Governmental  Affairs 
Bureau  at  202-418-0530  (voice),  202- 
418-0432  (tty). 

Summary 

1.  On  December  J2,  2012  the 
Commission  released  an  NPHM  in  the 
above  caf)tioned  proc»;eding  proposing 
to  create  a  Citizens  Broadband  S»!rvice 
in  the  3.5  GHz  Band  for  innovative 
small  i:ell  uses.  The  NPRM  established 
February  20,  2013  as  the  deadline  for 
comments  and  March  22.  2013  as  the 
deadline  for  reply  comments. 

2.  Following  the  release  of  the  NPRM. 
the  Wirele.ss  Telecommunications 
Bureau  and  Office  of  Engineering  and 
3'ec.hnologv  announced  that  they  would 
hold  a  public  workshop  on  the  3.r»  GHz 
NPRM  on  March  13,  2013.  As 
announced,  the  workshop  will  focus  on 
small  cell  technologv  “in  the  context  of 
the  3.5  (iHz  Band  as  well  as  database 
and  dynamic  spectrum  sharing 
technologies  that  could  be  utilized  to 
managed  access  to  the  Band.”  The 
workshop  will  likely  elicit  detailed 
discussions  about  many  aspects  of  the 
NPRM,  and  will  take  place  only  seven 
business  days  prior  to  the  reply 
comment  deadline.  In  the  interest  of 
developing  a  comprehensive  record  in 
response  to  the  NPRM,  including 
through  the  workshop  and  in  response 
to  ideas  explored  at  the  workshop,  the 
(Commission  extends  the  reply  deadline 
established  in  the  NPRMior  two  weeks 
on  its  own  motion.  Accordingly,  reply 
comments  in  the  above-captioned 
proceeding  are  "due  April  5.  2013. 

Ordering  Clause 

3.  Pursuant  to  .sections  4(i),  4(j),  and 
5(c)  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  154(i),  154(j), 
155(c),  and  pursuant  to  the  authority 
delegated  in  sections  0.31,  0.51,  0.131, 
0.241,  0.261,  and  0.331  of  the 
Commission’s  rules,  47  (CP’R  0.31,  0.51, 
0.131,  0.241,  0.261, 0.331,  we  extend  the 


reply  comment  deadline  for  the  above 
proceeding  as  discussed  herein 

4.  This  action  is  taken  under 
delegated  authority  pursuant  to  sections 
0.131  and  0.331  of  the  Commission’s 
rules,  47  CFR  0.131,  and  0.331. 

5.  A  copy  of  the  NPRM,  including  the 
Initial  Regulatory  Flexibility  Analysis, 
has  been  sent  to  the  Chief  Counsel  of 
Advocacy  of  the  Small  Business 
Administration. 

Federal  (lonuminications  Ca)mniis.si()ii. 

Ruth  Milkman. 

C^hief,  Wireless  Telecommunications  Bureau. 
(FR  Oof:.  Filed  8:45  anil 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Partly 

[Docket  No.  FWS-R8-ES-201 3-0054; 
4500030113] 

Endangered  and  Threatened  Wildlife 
and  Plants;  Status  Review  of  the  West 
Coast  Distinct  Population  Segment  of 
the  Fisher  as  Endangered  or 
Threatened 

agency:  Fish  and  Wildlife  .Service, 
Interior. 

ACTION:  Notice  of  initiation  of  status 


summary:  We.  the  U.S.  I’ish  and 
Wildlife  Service  (Service),  announce  the 
opening  of  an  information  gathering 
period  regarding  tlie  status  of  the  fisher 
[Martes  pennanti)  throughout  the  range 
of  its  West  Coast  distinct  population 
.segment  (DPS)  in  the  United  States.  The 
status  review  will  include  analysis  of 
whether  the  West  Coast  DPS  of  the 
fisher  warrants  listing  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
We  encourage  intere.sted  parties  to 
provide  us  information  regarding  the 
status  of.  and  any  potential  threats  to, 
the  West  (ioast  DPS  of  the  fisher. 

DATES:  We  will  consider  information 
ref-eived  or  postmarked  on  or  before 
May  3,  2013.  Information  submitted 
electronically  using  the  Federal 
eRulemaking  Portal  (see  ADDRESSES 
section,  below)  must  be  rei;eived  by 
11:59  p.m.  Eastern  Time  on  the  closing 
date. 

ADDRESSES:  You  may  submit 
information  by  one  of  the  following 
methods: 

(1)  Electronically:  Go  to  the  F'ederal 
eRulemaking  Portal:  http:// 
www.regiilations.gov.  Search  for  FWS- 


R8-ES-2() 13-0054,  which  is  the  docket 
number  for  this  rulemaking. 

(2)  By  hard  copy:  Submit  by  U.S.  mail 
or  hand-delivery  to:  Public  Comments 
Processing,  Attn:  FWS-R8-ES-2013- 
0054;  Division  of  Policy  and  Directives 
Management;  U.S.  F'ish  and  Wildlife 
Service;  4401  N.  Fairfax  Drive,  MS 
2042-PDM;  Arlington,  VA  22203. 

We  recpiest  that  you  send  information 
only  by  the  methods  described  above. 

We  will  po.st  all  submitted  information 
on  http://www.regiilations.gov.  This 
generally  moans  that  we  will  post  any 
por.sonal  information  you  provide  us 
(see  the  Request  for  Information  section 
below  for  more  information). 

FOR  FURTHER  INFORMATION  CONTACT:  Erin 
Williams,  Field  Supervisor,  or  Nadine 
Kanim,  at  the  Yreka  Fish  and  Wildlife 
(Iffice,  1829  S.  Oregon  .St.,  Yreka,  C,A 
96097;  by  telephone  (530)  842-5763;  or 
by  facsimile  (530)  842—4517.  Persons 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  .Service  (FIRS)  at 
(800) 877-8339. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Information 

This  document  solicits  biological.  . 
economic,  or  other  data  on  the  status  of, 
and  potential  threats  to,  the  West  Coast 
DP.S  of  the  fisher,  a  medium  sized 
mammal  of  the  mustelid  family.  This 
information,  along  with  other  sources  of 
data,  will  be  used  to  determine  if  the 
West  (ioast  DP.S  of  the  fisher  warrants 
listing  as  endangered  or  threatened 
under  the  Act  (16  U.S.Ci.  1531  et  seq). 

We  request  any  now  information 
concerning  the  status  of  the  West  Coast 
DP.S  of  the  fisher.  Information  alreaily 
.submitted  since  21)04  (.see  species 
assessment:  http://ecos.fws.gov/docs/ 
candidate/(issessinents/20I3/rB/ 

AOHS  VOl.pdf]  will  be  considered  and 
need  not  be  resubmitted.  We  will  ba.se 
our  status  review  on  the  best  scientific 
and  commercial  information  available, 
including  all  information  received  as  a 
result  of  this  document.  We  are 
soliciting  information  and  supporting 
data  through  this  45-day  period  to  gain 
additional  information  and  specifically 
seek  information  on  the  following: 

(1)  Information  regarding  the  species’ 
historical  and  current  population  .status, 
distribution,  abundance,  and  trends; 
biology  and  ecology;  and  habitat 
.selection. 

(2)  Information  on  the  effects  of 
potential  threat  factors  that  are  the  basis 
for  a  species’  li.sting  determination 
under  section  4  (a)  of  the  Act  (16  U..S.(',. 
1533(a)),  which  are: 

(a)  The  present  or  threatened 
destruction,  modification,  or 
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curtailniont  of  the  species’  habitat  or 
range: 

(b)  Overutili/.atioii  tor  commercial, 
recreatit)nal,  scientific,  or  educational 
purposes; 

(c)  Disease  or  predation; 

(d)  Inadequacy  of  existing  regulatory 
mechanisms;  and 

(e)  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 

(3)  Scientific  and  commercial  data  to 
assist  in  development  of  any  proposed 
critical  habitat  designation  that  vve  may 
make,  including: 

(a)  Habitat  selection  and  use,  and  any 
changes  or  trends  in  the  amount  and 
distril)ution  of  habitat  for  the  West  Coast 
DPS  of  the  fisher; 

.  (b)  Habitat  requirements  for  feeding, 
breeding,  and  sheltering,  including 
particular  physical  or  biological  features 
that  are  es.sential  to  the  conservation  of 
th(!  species  and  where  such  phy.sical  or 
biological  features  are  found; 

(c)  Whether  any  of  these  features  may 
require  s|iecial  management 
considerations  or  nrotection; 

(d)  What  areas  that  are  currently 
occupicid  and  contain  the  physical  or 
biological  features  essential  to  the 
conservation  of  the  species  should  be 
included  in  the  critical  habitat 
designation  and  why: 

(e)  What  areas  not  rairrently  occupied 
at  the  time  of  listing  are  essential  for  the 
con.servation  of  the  species  and  why; 

(f)  The  possible  benefits  and  impacts 
(including  economic  impacts)  of  a 
possible  critical  habitat  designation  for 
the  West  Coast  DPS  of  the  fisher;  and 

(gj  Whether  the  designation  of  critical 
habitat  for  the  We.st  Coast  DPS  of  the 
fisher  would  be  btmeficial  to  the 
conservation  of  the  species  or  whether 
the  identification  of  spi^cific  areas  as 
critical  habitat  may  increase  threats  to 
the  species  or  its  habitat. 

(4)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threats  (or  lack  thereof)  to  this  species 
and  regulations  that  may  be  addressing 
those  threats. 

(ii)  Any  information  on  the  biological 
or  ecological  requirements  of  the  species 
and  ongoing  conservation  measures  for 
the  species  and  its  habitat. 

(G)  Information  on  land  use 
designations  and  current  or  planned 
activities  in  the  areas  occupied  by  the 
We.st  Coast  DPS  of  the  fisher  or  areas 
that  may  be  important  for  their 
con.servation,  and  possible  impacts  of 
these  activities  on  this  species  and  these 
areas. 

(7)  Information  on  the  projected  and 
reasonably  likely  impacts  of  climate 


change  on  the  West  ('oast  DPS  of  the 
fisher  population  and  its  habitat. 

(8)  Information  on  any  foreseeable 
economic,  national  securitv,  or  other 
relevant  imjiacts  that  may  result  if  we 
designate  any  area  as  critical  habitat.  VV,e 
are  particularly  interested  in  any 
potential  impacts  on  small  entities,  and 
the  benefits  of  including  or  excluding 
areas  from  any  possible  future  proposed 
designation  that  are  subject  to  these 
impacts. 

Please  support  submissions  with 
documentation  such  as  maps, 
bibliograptiic  references,  methods  used 
to  gather  and  analyze  the  data,  or  copies 
of  pertinent  publications,  reports,  or 
letters  by  knowdedgeable  sources.  We 
request  data  from  systematic  surveys, 
studies  or  analysis  of  data  regarding 
population  size  or  trends,  biology  or 
ecology  of  the  species,  effects  of  current 
land  management  on  population 
distribution  and  abundance,  current 
condition  of  habitat,  and  conservation 
measures  that  have  been  implemented 
to  benefit  the  species.  We  also  request 
information  on  the  current  distribution 
of  populations  and  threats  to  the  species 
in  relation  to  the  five  listing  factors  (as 
defined  in  section  4(a)(1)  of  the  Act). 

C'.omments  merely  stating  support  for 
or  opposition  to  a  particidar  action 
without  providing  supporting  data  may 
not  meet  the  standard  of  information 
required  by  section  4(b)(1)(A)  of  the  Act, 
w'hich  directs  that  determinations  as  to 
whether  any  species  is  a  endangered  or 
threatened  species  must  be  made 
"solely  on  the  basis  of  the  best  scientific 
and  commercial  data  available.”  At  the 
conclusion  of  the  status  review,  we  will 
issue  either  a  not-w'arranted  finding  or 
proposed  rules  for  li.sting  and  critical 
liabitcTt,  as  provided  in  section  4(b)(3)(B) 
of  the  Act. 

You  may  submit  your  comments  and 
materials  concerning  this  status  review 
by  one  of  the  methods  listed  in 

ADDRESSES. 

Before  including  your  address,  phono 
number,  email  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  be  aware  that  we 
will  post  your  entire  comment — 
including  your  personal  identifying 
information — on  http:// 
wvi'w.regulations.gov.  While  you  can  ask 
us  in  your  comment  to  withhold  your 
personal  identifying  information  from 
public  review,  we  cannot  guarantee  that 
we  will  be  able  to  do  so. 

(Comments  and  materials  we  receive, 
as  well  as  supporting  documentation  we 
use  in  preparing  this  document,  wall  be 


available  for  public  inspection  on 
htt p:/ /www .wguUitinns.gov ,  or  by 
appointment,  during  normal  business 
hours,  at  the  Yreka  Fish  and  Wildlife 
Office  (.see  FOR  FURTHER  INFORMATION 
CONTACT). 

Background 

'I’his  status  review  is  being  initiated  as 
part  of  a  multidi.strict  litigation 
s»;ttlement  agrecunent  under  which  the 
Service  agreed  to  sutmiit  a  proposed 
rule  or  a  not-w'arrant(;d  finding  to  the 
Federal  Regi.ster  for  the  West  C»)ast  DPS 
of  the  fisher  no  later  than  the  end  of 
Fiscal  Year  2014  [In  re  Endangered 
Species  Act  Section  4  Deadline 
Litigation,  Misc.  Action  No.  10-377 
(F:CS),  MDL  Docket  No.  21 G5  (D.D.O  ). 
The  settlement  agreement  also  provides 
that  if  we  pursue  listing  of  the  West 
coast  DPS  of  the  Fisher,  we  concurrently 
designate  critical  habitat  for  that  DPS. 

(In  April  8,  2004,  we  published  a  12- 
month  finding  in  the  Federal  Register 
stating  that  li.sting  the  fisher  under  the 
Act  is  warranted  but  precluded  by  other 
higher  priority  actions  (69  FR  18770). 
We  have  annually  reviewed  this  finding 
and  monitored  the  status  of  the  fisher, 
as  required  under  16  IJ.S.C. 
1.533(b)(3)(C)(i)  and  (iii),  as  reflected  in 
the  annual  Candidate  Notict^s  of  Review' 
(("NORs).  See  the  November  21.  2012, 
Federal  Register  (77  FR  69994)  for  the 
most  recent  (]NOR.  The  Center  for 
Biological  Diversity  challenged  our 
expeditious  progress  in  making  a  listing 
determination  for  the  fisher  [Center  for 
Biological  Diversity,  et  al.  v.  Salazar,  et 
al..  No.  3:10-cv-0l'501-)CS,  N.D.  Cal.); 
this  challenge  w'as  resolved  by  a  joint 
stipulation  of  dismissal  based  on  the 
settlement  of  the  multidistrict  litigation 
referenced  above.  For  additional 
information  on  the  We.st  Coa.st  DPS  of 
the  fisher,  please  see  our  April  8.  2004, 
notice  of  12-month  finding  (69  FR 
18770);  the  November  21,  2012,  CNOR 
(77  FR  69994);  or  the  species  profile 
page  at;  http://ecos.fws.gov/species 
Profile/ prof ile/speciesProfile.action'/ 
spcode=A0IiS. 

Authority 

The  authority  for  this  action  is  the 
Fndangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 

Dated:  March  5,  2013. 

Rowan  W.  Gould, 

Deputy  Director.  V.S.  Fish  and  Wildlife 
Sendee. 

IFR  Doc.  2013-00214  Filed  3-18-13;  8:4.S  am) 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
Notice  of  New  Fee  Site 

agency:  Rio  Grande  National  Forest, 
USUA  Forest  Service, 

ACTION:  Notice  of  New  Fee  Site;  Federal 
Lands  Recreation  Lnhanceinent  Act, 
(Title  Vlll,  Fnl).  L  108-447). 

SUMMARY:  T  he  Rio  Grande  National 
Forest  is  proposing  to  add  a  cabin  for 
rent  to  the  public  for  a  $50  fee  for  the 
overnight  rental.  It  was  recently 
renovated  and  has  public  interest  in 
utilizing  the  facility.  Rentals  of  other 
cabins  on  the  Rio  Grande  National 
Forest  have  shown  that  perrple 
appreciate  and  enjoy  the  availability  of 
historic  rental  cabins.  Funds  from  the 
rental  will  he  used  to  continued 
o|)erations  and  maintenance  of  Duncan 
('ahin.  People  are  invited  to  comment 
on  this  proposal. 

DATES:  Send  any  comments  about  these 
fee  propo.sals  by  October  1, 2013  so 
comments  can  be  compiled,  analyzed 
and  .shared  with  a  Recreation  Resource 
Advisory  Gommittee.  Duncan  (iabin  will 
bei:ome  available  for  recreation  rental 
July  15,  2014  i)ending  recommendations 
from  the  Colorado  Recreation  Resource 
Advisory  Committee. 

ADDRESSES:  Forest  Supervisor,  Rio 
Grande  National  Forest,  1803  West 
Highway  160.  Monte  Vista,  GO  81144. 
FOR  FURTHER  tNFORMATtON  CONTACT:  Jim 
Pitts,  Saguache  District  Ranger,  719- 
655-2547. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Recreation  Lands  Enhancement 
Act  (Title  VII.  Pub.  L.  108—447)  directed 
the  Secretary  of  Agriculture  to  publish 
a  six  month  advance  notice  in  the 
Federal  Register  whenever  new 
recreation  fee  areas  are  established.  This 
new  fee  will  be  reviewed  by  a 
Recreation  Resource  Advisory 
(Committee  prior  to  a  final  decision  and 
implementation. 


The  Duncan  cabin  is  located  in  the 
Ri«)  Grande  Naticinal  Forest,  part  of  the 
ghost-town  of  Duncan,  12  miles 
southeast  of  Crestone,  GO  in  the 
foothills  of  the  .Sangre  De  Grisfo 
Wilderne.ss.  A  cooperative  project  with 
Historit’orp  conducted  a  re.storation 
project  of  the  cabin.  Deteriorated  sill 
logs  and  the  log  crib  were  repaired  with 
epoxy  or  replaced,  as  nece.ssary,  wood 
flooring  was  installed  and  the 
foundation  stabilized,  and  the  roof  had 
wood  decking  re))laced  and  was  re¬ 
roofed  with  cedar  shingles.  The  project 
was  completed  in  .September  of  201 1 . 

Diited:  March  7.  2013. 

James  Pitts, 

Safiiiachu  District  Htingcr- 

ITK  I)<)( .  201.{-(Hi27()  riled  3-111-1,3;  H:4.S  am] 
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DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 

Comment  Request 

T  he  Department  of  (Commerce  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  clearance  the 
following  propo.sal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  IL.S.CL 
C]hapter  35). 

Agency:  National  Oceanii:  and 
Atmospheric  Administration  (NOAA). 

77//e;NOAA  Coa.stal  Ocean  Program 
(irants  Proposal  Application  Packgge. 

OMB  Control  Nuinher:  0648-0384 . 

Fonn  Niimhorfsl:  NA. 

Typo  of  Bequest:  Regular  submission 
(revision  and  extension  of  a  current 
information  collection). 

Numher  of  Bespondents:  300. 

Average  Hours  per  Besponse: 

Abstract,  current  and  pending  funding, 
and  key  contacts  forms,  30  minutes 
each;  annual  progress  reports,  5  hours; 
final  reports,  10  hours. 

Burden  Hours:  1,050. 

Needs  and  Uses:  This  request  is  for 
revision  and  extension  of  a  currently 
approved  information  collection.  The 
National  Oceanic  and  Atmospheric 
Admini.stration’s  Coastal  Ocean  Program 
(COP)  provides  direct  financial 
assistance  through  grants  and 
cooperative  agreements  for  research 
supporting  the  management  of  coastal 
ecosy.sterns.  The  statutory  authority  for 
GOP  is  Public  Law  102-567  Section  201 
(Coastal  Ocean  Program).  In  addition  to 
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standard  government  application 
requirements,  applicants  for  financial 
assistance  are  required  to  submit  a 
project  summary  form,  current  and 
pending  form  and  a  key  contacts  form. 
Recipients  are  required  to  file  annual 
progress  reports  and  a  project  final 
report  using  GOP  formats.  All  of  these 
reijuirements  are  needed  for  better 
evaluation  of  proposals  and  monitoring 
of  awards. 

This  reipiest  is  for  a  revision  due  to 
the  addition  of  the  Key  Contacts  and  the 
Current  and  Pending  Federal  .Support 
forms.  These  additional  forms  are 
nece.ssary  for  consi.stency.  The  main 
purpose  of  this  information  collection  is 
to  enable  GOP  to  provide  a  summary  of 
the  key  applicant  contacts  and  their 
current  and  pending  Federal  funding. 

T  he  information  gathered  will  enable 
COP  to  jiroperly  and  quickly  evaluate 
propo.sals  in  a  collaborative 
environment  with  its  partner  agencies. 

Affected  Public:  Not-for-profit 
institutions;  .state,  local  and  tribal 
governments;  individuals  or 
households;  business  or  other  for-profit 
organizations. 

Frequency:  One  time  and  annually. 

Bespondent's  Obligation:  Retjuired  to 
obtain  or  maintain  benefits. 

OMB  Desk  Officer: 
OIBA_Submission@oinb.eop.gov. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Jennifer  Jessup, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0336,  Department  of 
Commerce,  Room  6616,  14th  and 
(mn.stitution  Avenue  NW.,  Washington, 
DC;  20230  (or  via  the  Internet  at 
fJessup@doc.gnv]. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to 

OIBA_Subinission@oinb.eop.gov. 

Dated:  March  13,  2013. 

Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

IFR  IJoc.  201.3-08207  Filed  .3-1H-13;  8;4.S  ani| 
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DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 

Comment  Request 

The  Department  of  Commerce  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  3.5). 

Agency:  U.S.  Census  Bureau. 

Title:  Survey  of  .State  Government 
Research  &  Development 

OMB  Control  Number:  0007-0933. 

Form  Numher(s):  State  Coordinator 
Web  Form,  State  Agency  Web  Form. 

Type  of  Bequest:  Extension  of  a 
currently  approved  collection. 

Burden  Hours:  542. 

Number  of  Respondents:  552. 

Average  Hours  Fer  Response:  State 
(k)ordinators — 4  hours;  State  Agencies — 
1  hour  and  45  minutes. 

Needs  and  Uses:  The  Ctmsus  Bureau 
is  requesting  a  three  year  extension  of 
the  collection  of  state  government 
research  and  development  (R&D) 
expenditures  conducted  by  the  Census 
Bureau  on  behalf  of  the  National 
Science  Foundation  (NSF).  The  NSF'  Act 
of  1950  includes  a  statutory  charge  to 
“provide  a  central  clearinghouse  for  the 
collection,  interpretation,  and  analysis 
of  data  on  scientific  and  engineering 
resourc;es  and  to  provide  a  source  of 
information  for  policy  formulation  by 
other  agencies  in  the  Federal 
Government.”  Under  the  aegis  of  this 
legislative  mandate,  NSF  and  its 
predecessors  have  sponsored  surveys  of 
R&D  since  1953,  including  since  2006 
the  .State  Government  R&D  Survey.  This 
survey  has  helped  to  expand  the  .scope 
of  R&D  collections  to  include  state 
governments,  where  previously  there 
had  been  no  established  collect ioa 
efforts. 

NSF  sponsors  surveys  of  R&D 
activities  of  Federal  agencies,  higher 
education  institutions,  and  private 
industries.  The  data  collected  from  this 
survey  instrument  fills  the  void  that 
previously  exi.sted  for  collection  of  R&D 
activities  at  the  state  government 
department  or  agency  level.  The  results 
of  these  surveys  provide  a  consistent 
information  base  for  government 
officials,  industry  professionals,  and 
researchers  to  use  in  formulating  public 
policy  and  planning  in  science  and 
technology.  These  surveys  allow  for  the 
analysis  of  current  and  historical  trends 
in  research  and  development  in  the 
U.S.,  as  well  as,  compari.sons  with  other 
countries. 

The  Census  Bureau,  serving  as 
collection  agent,  employs  a 


methodology  similar  to  the  one  used  to 
collect  information  from  state  and  local 
governments  on  established  censuses 
and  surveys.  'I'his  methodology  involves 
identifying  a  central  coordinator  in  <!acli 
state  who  will  assist  Census  Bureau  staff 
in  identifying  appropriate  .state 
departments/agencies  to  survey.  These 
state  contacts  also  verify  data  respon.ses 
and  assist  with  nonresponse  follow-up. 
The  collection  approach  using  a  central 
state  contact  is  used  successfully  at  the 
Census  Bureau  in  surveys  of  local 
school  districts,  municipal  and  county 
governments,  and  state  government 
finances. 

Items  on  the  survey  form  include  R&D 
expenditures  according  to  the  source  of 
funding,  by  performer  of  the  work  (i.e., 
internal  and  external  to  state  agencies), 
by  type  (e.g.,  agriculture,  energy,  health, 
transportation,  etc.),  by  character  of 
work  (i.e.,  basic  research,  applied 
research,  or  developmental),  and  by 
R&D  plant  (e.g.,  con.struction  projects). 
Final  results  produced  by  NSF  contain 
state  and  national  estimates  and  are 
useful  to  a  variety  of  datjj  users 
interested  in  research  and  development 
performance  including:  The  National 
.Science  Board;  the  Office  of 
Management  and  Budget  (OMB);  the 
White  House  Office  of  Science  and 
Technology  Policy  (OSTP)  and  other 
science  policy  makers;  institutional 
researchers;  and  private  organizations. 

Legislators,  policy  officials,  and 
researchers  rely  on  statistics  to  make 
informed  decisions  about  R&D 
investment  at  the  Federal,  state,  and 
local  level.  These  statistics  are  derived 
from  the  existing  NSF  sponsored 
surveys  of  Federal  agencies,  higher 
education  institutions,  and  private 
industry.  The  total  picture  of  R&D 
expenditures,  however,  had  been 
incomplete  due  to  the  lack  of  relevant 
and  timely  data  from  state  governments 
prior  to  this  survey  collection,  which 
now  fills  that  void. 

State  government  officials  and  policy 
makers  garner  the  most  benefit  from  the 
results  of  this  survey.  Governors  and 
legislatures  need  a  reliable, 
comprehensive  source  of  data  to  help  in 
evaluating  how  best  to  attract  the  high- 
tech,  R&D  industries  to  their  state. 
Officials  are  able  to  evaluate  their 
investment  in  R&D  based  on 
comparisons  with  other  states.  These 
comparisons  include  the  sources  of 
funding,  the  type  of  R&D  being 
conducted,  and  the  actual  performer  of 
the  work. 

The  information  collected  from  the 
State  Government  R&D  Survey  is  used  at 
the  Federal  level  to  assess  and  direct 
investment  in  technology  and  economic 
issues.  Congressional  committees  and 


the  Congressional  Research  .Service  u.se 
results  of  the  R&D  surveys  extensively. 
Inquiries  made  to  NSF  by  congre.ssional 
staff  concerning  industry  and  academic 
data  are  well  domimented.  In  addition, 
officials  from  several  Federal  agencies 
make  use  of  the  data. 

N.SF  also  uses  data  from  this  survey 
in  various  publications  produced  about 
the  state  of  R&D  in  the  U.S.  The  Science 
and  Engineering  Indicators  .series,  for 
example,  is  a  biennial  report  mandated 
by  Congress  and  describ(!s 
quantitatively  the  condition  of  the 
country’s  R&D  efforts.  Results  are  also 
likely  to  be  included  in  the  National 
Patterns  of  Research  and  Development 
Resources  tabulations  and  in  the 
.Science  and  Engineering  Indicators 
report. 

The  availability  of  state  R&D  data  on 
the  Internet  makes  this  survey  visible  to 
several  other  us(trs,  as  well.  Media, 
university  researchers,  nonprofit 
organizations,  and  foreign  government 
officials  are  also  consumers  of  state  R&D 
stati.stics.  All  users  are  able  to  utilize 
this  information  in  an  attempt  to  better 
understand  the  nation’s  R&D  resources. 

Affected  Public:  .State,  local  or  Tribal 
Government. 

Frequency:  Biennially. 

Respondent’s  Obligation:  Voluntary. 

Legal  Authority:  Tide  13  U.S.C., 
.Section  8(b). 

OMB  Desk  Officer:  Brian  Harris- 
Kojetin,  (202)  395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Jennifer  Jessup, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0336,  Department  of 
Commerce,  Room  6616,  14th  and 
Constitution  Avenue  NW.,  Wa.shington, 
DC  20230  (or  via  the  Internet  at 
jjess  u  p@doc.gov] . 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Brian  Harris-Kojetin,  OMB 
Desk  Officer  either  by  fax  (202-395- 
7245)  or  email  [bborrisk@omb.eop.gov]. 

Dated;  March  13,  2013. 

Glenna  Mickelson, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  2013-06211  Piled  .3-18-13;  8:4.S  ami 

BILLING  CODE  351(M>7-r> 


16832 


Federal  Register/ Vol.  78,  No.  53 /Tuesday,  March  19,  2013 /Notices 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-428-815,  A-580-816,  C-580-ei8] 

Corrosion-Resistant  Carbon  Steel  Flat 
Products  From  Germany  and  the 
Republic  of  Korea:  Revocation  of 
Antidumping  and  Countervailing  Duty 
Orders 

AGENCY:  Import  Administration, 
International  'Frade  Administration, 
Department  of  (Commerce. 

SUMMARY:  As  a  result  of  the 
determinations  by  the  International 
Trade  Commission  (the  “I'rC”)  that 
revocation  of  the  antidumping  duty 
(“AD”)  orders  on  corrosion-resistant 
carbon  steel  flat  products  (“('.ORE”) 
from  (iermany  and  the  Republic  of 
Korea  (“Korea”)  and  the  countervailing 
duty  (“CVD”)  order  on  ('ORE  from 
Korea  would  not  be  likely  to  lead  to  the 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States,  the  Department  of  (’.ommerce 
(the  “Department”)  is  revoking  these  AD 
and  ('VD  orders. 

DATES:  Effective  Dale:  Fehruarv  14, 

2012. 

FOR  FURTHER  INFORMATION  CONTACT: 

lames  Terpstra,  AU/(;VD  Operations, 
Import  Administration,  International 
Trade  Administration,  U..S.  Department 
of  (Commerce.  14th  Street  and 
(k)nstitution  Avenue  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-300.5. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  3,  2012,  pursuant  to 
.section  751(c)  of  the  Tariff  Act  of  1930, 
as  amended  (“the  Act”),  the  Department 
initiated  the  third  sunset  reviews  of  the 
AD  orders  on  CORE  from  Cerrnany  and 
Korea  and  the  (]VD  order  on  (X)RE  from 
Korea.’  On  January  4,  2012,  pursuant  to 
section  752  of  the  Act,  the  ITC  instituted 
the  third  sunset  reviews  of  the  AD 
orders  on  ('ORE  from  (Germany  and 
Korea  and  the  CVD  order  on  CORE  from 
Korea. ^ 

As  a  result  of  its  reviews,  on  May  10. 
2012  and  December  6,  2012, 
respectively,  the  Department  found  that 
revocation  of  the  CVD  order  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  a  countervailahle  subsidy 


’  See  Initiation  of  Five-Year  ("Sunset")  Ftevieiv.  77 
FR  B-S  (lamiary  3,  2012). 

'•*  See  Corrosion-ltesistant  Carbon  Steel  Flat 
Products  From  Cennany  and  Korea:  Institution  of 
Five-Year  ftevieivs  ('onceming  the  Countan’ailing 
Duty  Order  on  Corrosion-Hesistant  Carbon  Steel 
Flat  Products  From  Korea  and  the  Antidumping 
Duty  Orders  on  Corrosion-Hesistant  Carbon  Steel 
Flat  Products  From  Cermanv  and  Korea,  77  FR  301 
(lanuary  4,  2012). 


and  the  AD  orders  would  likely  lead  to 
continuation  or  recurrence  of  dumping. 
The  Department  thus  notified  the  ITC  of 
the  magnitude  of  the  margins  of 
dumping  and  the  subsidy  rates  likely  to 
prevail  were  the  orders  revoked.  ’ 

On  March  11, 2013,  the  ITC  published 
its  determination,  pursuant  to  section 
751(c)  of  the  Act,  that  revocation  of  the 
AD  and  ('VD  orders  on  ('ORE  from 
Germany  and  Korea  would  not  be  likely 
to  lead  to  the  continuation  or  recurrence 
of  material  injury  within  a  reasonably 
foreseeable  lime.'' 

Scope  of  the  Orders 

The  products  subject  to  tJie  orders 
include  flat-rolled  carbon  steel 
products,  of  rectangular  shape,  either 
clad,  plattnl.  or  coated  with  corrosion- 
resi.stant  metals  such  as  zinc,  aluminum, 
or  zinc-,  aluminum-,  nickel-  or  irun- 
ba.sed  alloys,  whether  or  not  corrugated 
or  painted,  varnished  or  coated  with 
plasTics  or  other  nonmetallic  suJjstances 
in  addition  to  the  metallic  coating,  in 
coils  (whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0..5  inch  or  greater,  or  in  straight  lengths 
wliich,  if  of  a  thic;kness  less  than  4.75 
mm,  are  of  a  width  of  0.5  inch  or  greater 
and  which  measures  at  least  10  times 
the  thickness,  or  if  of  a  thickness  of  4.75 
mm  or  more,  are  of  a  width  which 
exceeds  150  mm  and  measures  at  least 
twice  the  thickness,  as  currently 
classifiable  in  the  Harmonized  Tariff 
Schedule  of  the  United  States 
(“HTSUS”)  under  item  numbers: 
7210.30.0030.  7210..30.00(i0, 
7210.41.0000,  7210.49.0030, 
7210.49.0090,  7210.01.0000, 
7210.09.0000.  7210.70.0030, 
7210.70.0060,  7210.70.0090, 

7210.90.1000,  7210.90.6000, 
7210.90.9000,  7212.20.0000, 
7212.30.1030,  7212. .30.1090, 

72 12. .30.3000,  7212.30.5000, 

7212.40.1000,  7212.40.5000, 
7212.50.0000,  7212.00.0000, 

7215.90.1000,  7215.90.3000, 

7215.90.5000,  7217.20.1500, 
7217.30.1530,  7217.30.1560, 
7217.90'1000,  7217.90.5030, 

7217.90.5000,  and  7217.90.5090. 


’  See  Certain  Corrosion-Hesistant  Carbon  Steel 
Flat  Products  From  Korea:  Final  Hesults  of 
Fxpedited  Five-Year  I'Sunsel")  Review  of  the 
Counten'uiling  Ihity  Order.  77  FK  27438  (May  10, 
2012)  and  Corrosion-Hesistant  Carbon  Steel  Flat 
Products  from  Cennany  and  the  Hepublic  of  Korea: 
Final  Hesults  of  Full  Sunset  Reviews,  77  FR  72827 
(OficemberB.  2012). 

See  Determinations:  Corrosion-Hesistant  Carbon 
Steel  Flat  Products  From  Germany  and  Korea,  78 
FR  15376  (Marr.h  11,  2013)  and  Corrosion-Hesistant 
Carbon  Steel  Flat  Products  from  Germany  and 
Korea.  Investigation  Nos.  701-TA-350  and  731- 
TA-61fi  and  618  (Third  Review)  U.SITC  PnhIieation 
4388  (March  2013). 


Included  in  the  orders  are  flat-rolled 
products  of  nonrectangular  cross-section 
where  such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  “worked 
after  rolling”) — for  example,  products 
which  have  been  beveled  or  rounded  at 
the  edges. 

Excluded  from  the  scope  of  the  orders 
are  flat-rolled  steel  products  either 
plcited  or  coated  with  tin,  lead, 
chromium,  chromium  oxides,  both  tin 
and  lead  (“terne  plate”),  or  both 
chromium  and  chromium  oxides  (“tin- 
free  steel”),  whether  or  not  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetallic  substances  in 
addition  to  the  metallic  coating.  Al.so 
excluded  from  the  scope  of  the  orders 
are  clad  products  in  straight  lengths  of 
0.1875  inch  or  more  in  composite 
thickne.ss  and  of  a  width  which  exceeds 
150  mm  and  measures  at  least  twice  the 
thickness.  Also  excluded  from  the  scojie 
of  the  orders  are  certain  clad  .stainless 
flat-rolhnl  products,  which  are  three¬ 
layered  corrosion-resistant  carbon  steel 
flat-rolled  products  le.ss  than  4.75  mm 
in  composite  thickness  that  consist  of  a 
carbon  steel  flat-rolled  product  clad  on 
both  sides  with  stainless  steel  in  a  20%- 
60%-20%  ratio. 

Further,  the  Department  made  three 
changed  circum.stances  determination 
with  respect  to  the  order  on  Germany. 
The  Department  partially  revoked  the 
order  with  respect  to  deep-drawing 
carbon  steel  strip,  roll-i;lad  on  both 
sides  with  aluminum  (AlSi)  foils  in 
accordanc:e  with  .Sl3  L(.'i  as  to  EN  10139/ 
10140.'’  The  Department  al.so  partially 
revoked  the  order  with  respect  to  certain 
wear  plate  products.'*  In  addition,  the 
Department  partially  revoked  the  order 
with  respect  to  the  following  products: 
certain  corrosion-resistant  carbon  steel 
from  Germany,- meeting  the  following 
description;  electrolytically  zinc  coated 
flat  steel  products,  with  a  coating  mass 
between  35  and  72  grams  per  meter 
squared  on  each  side;  with  a  thickness 
range  of  0.67  mm  or  more  but  not  more 
than  2.95  mm  and  width  817  mm  or 
more  but  not  over  1830  mm;  having  the 
following  chemical  composition 
(percent  by  weight);  carbon  not  over 
0.08,  silicon  not  over  0.25,  manganese 
not  over  0.9,  phosphorous  not  over 
0.025,  sulfur  not  over  0.01 2,  chromium 


See  Notice  of  Final  Results  of  Changed 
Circumstances  Antidumping  Duty  and 
Counten'ailing  Duty  Reviews  and  Hevocatiop  of 
Orders  in  Part:  Certain  Corrosion-Hesistant  Carbon 
Steel  Flat  Products  From  Germany.  64  F'R  51292 
(Sfipteinber  22,  1999). 

.See  Notice  of  Final  Hesults  of  Antidumping  Duty 
Changed  Circum.stances  Reviews  and  Revocation  of 
Orders  In  Part:  Certain  Corrosion-Hesistant  Carbon 
Steel  Flat  Products  From  Canada  and  Germany.  71 
FR  14498  (March  22.  2006). 
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not  over  0.1,  titanium  not  over  0.005 
and  niobium  not  over  0.05;  with  a 
minimum  yield  strength  of  310  Mpa  and 
a  minimum  tensile  strength  of  390  Mpa; 
additionally  coated  on  one  or  both  sides 
with  an  organic  coating  containing  not 
less  than  30  percent  and  not  more  than 
no  percent  zinc  and  free  of  hexavalent 
chrome.^ 

The  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes. 
'I’he  written  description  remains 
dispositive  as  to  the  scope  of  the 
product  coverage. 

Revocation 

As  a  result  of  the  determinations  by 
the  ITC  that  revocation  of  these  AD  and 
CVD  orders  would  not  he  likely  to  lead 
to  continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States,  pursuant  to  section  751(d)(2)  of 
the  Act.  the  Department  is  revoking  the 
AD  order  on  UOKE  from  Gcjrinany  and 
the  AD  and  CVD  orders  on  CORE  from 
Korea.  Pursuant  to  section  751(d)(2)  of 
the  Act  and  19  CFR  351.222(i)(2)(i),  the 
effective  date  of  revocation  is  F’ebruary 
14,  2012  (j.e.,  the  fifth  anniversary  of  the 
effective  date  of  publication  in  the 
Federal  Register  of  the  previous 
continuation  of  these  orders)." 

Cash  Deposits  and  Assessment  of  Duties 

The  Department  will  notify  U.S. 
Cu-stoms  and  Border  Protection  (“CBP”), 
15  days  after  publication  of  this  notice, 
to  terminate  the  suspension  of 
liquidation  and  to  discontinue  the 
collection  of  cash  deposits  on  entries  of 
the  subject  merchandise,  entered  or 
withdrawn  from  warehouse,  on  or  after 
February  14,  2012.  The  Department  will 
further  instruct  CBP  to  refund  with 
interest  all  cash  deposits  on  entries 
made  on  or  after  February  14,  2012. 
Entries  of  subject  merchandise  prior  to 
the  effective  date  of  revocation  will 
continue  to  be  subject  to  suspension  of 
liquidation  and  antidumping  and/or 
countervailing  duty  deposit 
re(juirements  and  assessments.  Tbe 
Department  will  complete  any  pending 
or  requested  administrative  reviews  of 
these  orders  covering  entries  prior  to 
February  14,  2012. 

Administrative  Protective  Order 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 


’’  Sue  Notice  of  Final  Results  of  Antidumping  Duty 
Changed  Circumstances  Review  and  Revocation  of 
Order  In  Part:  Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Germany.  71  P'R  66163 
(NovemtM!r  13,  2006). 

“See  Continuation  Pursuant  to  Second  Five-Year 
("Sunset")  Reviews  of  Antidumping  and 
Cnunten'ailing  Duty  Orders:  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products  from  Germany 
and  Korea.  72  FR  7009  (February  14,  2007). 


administrative  protective  order  (“APO”) 
of  their  responsibility  concerning  the 
return/destruction  or  conversion  to 
judicial  protective  order  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  351.305(a)(3). 
Failure  to  comply  is  a  violation  of  the 
APO  which  may  be  subject  to  sanctions. 

These  five-year  (sunset)  reviews  and 
notice  are  in  accordance  with  section 
751(d)(2)  the  Act  and  published 
pursuant  to  section  777(i)(l)  of  the  Act. 

Dated:  March  12,  2013. 

Paul  Piquado, 

Assistant  Secretary  for  Import 
Administration. 

|FR  Due.  201;M)6289  Filed  3-18-13;  8:45  am) 

BILLING  CODE  351G-OS-P  , 

DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademark 
Office 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  United  .States  Patent  and 
Trademark  Office,  Commerce. 

ACTION:  Notice  of  amendment  of  Privacy 
Act  system  of  records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  the  United  States  Patent 
and  Trademark  Office  (USPTO)  is 
amending  the  system  of  records 
currently  listed  under  “COMMERCE/ 
PAT-TM-2  Complaints,  Investigations 
and  Disciplinary  Proceedings  Relating 
to  Registered  Patent  Attorneys  and 
Agents.”  This  action  is  being  taken  to 
update  the  Privacy  Act  notice.  We  invite 
the  public  to  comment  on  the 
amendments  noted  in  this  publication. 
DATES:  Written  comments  must  be 
received  no  later  than  April  18,  2013. 
The  amendments  will  become  effective 
as  proposed  on  April  18,  2013,  unless 
the  USPTO  receives  comments  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  You  may  submit  written 
comments  by  any  of  the  following 
methods: 

•  Email:  OEDnecords@uspto.gov. 
Include  “Privacy  Act  PAT-TM-2 
comment”  in  the  subject  line  of  the 
message. 

•  Fax:  (571)  273-0074,  marked  to  the 
attention  of  the  Deputy  Ceneral  Counsel 
for  Enrollment  and  Discipline  and 
Director  of  the  Office  of  Enrollment  and 
Discipline,  United  States  Patent  and 
Trademark  Office,  Mail  Stop  OED,  P.O. 
Box  1450,  Alexandria,  VA  22313-1450. 

•  Mail:  Deputy  General  Counsel  for 
Enrollment  and  Discipline  and  Director 


of  the  Office  of  Enrollment  and 
Discipline,  United  States  Patent  and 
Trademark  Office,  Mail  Stop  OED,  P.O. 
Box  1450,  Alexandria,  VA  22313-1450. 

•  Federal  Rulemaking  Portal:  http:// 
w'xvw. regulations. gov. 

All  comments  received  will  be  available 
for  public  inspection  at  the  Federal 
rulemaking  portal  located  at 
WWW. regulalions.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deputy  Ceneral  Counsel  for  Enrollment 
and  Di.scipline  aud  Director  of  the  Office  - 
of  Enrollment  and  Discipline.  United 
States  Patent  and  Trademark  Office, 

Mail  Stop  OED,  P.O.  Box  1450, 
Alexandria,  VA  22313-1450,  (571)  272- 
4097. 

SUPPLEMENTARY  INFORMATION:  The 

United  States  Patent  and  Trademark 
Office  (USPTO)  is  giving  notice  of  an 
amendment  to  a  system  of  records  that 
is  subject  to  the  Privacy  Act  of  1974. 

'I'his  systiiin  of  records  maintains 
information  on  attorneys  and  agents 
who  are,  or  have  been,  registered  or 
recognized  to  practice  before  the  USPTO 
in  patent  matters;  attorneys  engaged  in 
practice  before  the  USPTO  in  trademark 
and  other  non-patent  matters;  and 
applicants  and  former  applicants  for 
such  registration  or  recognition  to 
practice.  The  Privacy  Act  notice  is  being 
updated  with  additional  departmental 
information  for  the  system  manager.  The 
descriptions  of  the  categories  of 
imhviduals  covered  hy  the  system  and 
the  purpose  of  the  system  have  been 
revised  to  clarify  that  the  system 
includes  records  for  registered, 
recognized,  and  authorized 
practitioners.  The  de.scription  of  the 
routine  uses  of  records  maintained  in 
the  system  has  been  updated  to  include 
use  in  law  enforcement,  audits  and 
oversight  activities,  and  distribution  to 
contractors,  all  uses  commonly 
published  in  other  agency  sy.stem  of 
records  notices.  I'he  description  of 
retrievability  has  been  revised  to 
indicate  that  records  may  be  retrieved 
by  indicators  other  than  name  and 
registration  number. 

The  Privacy  Act  system  of  records 
notice,  “COMMERCE/P AT-TM-2 
Complaints,  Investigations  and 
Disciplinary'  Proceedings  Relating  to 
Registered  Patent  Attorneys  and 
Agents,”  was  previously  published  at  70 
FR  69522  (November  16,  2005).  The 
amended  system  of  records  notice  is 
being  renamed  “COMMERCE/P AT-TM- 
2  Complaints,  Investigations  and 
Disciplinary  Proceedings  Relating  to 
Attorneys  and  Agents  Registereil  or 
Recognized  to  Practice  Before  the 
Office”  and  is  published  in  its  entirety 
below. 
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COMMERCE/PAT-TIM-2 
SYSTEM  NAME; 

Complaints,  Investigations  and 
Disciplinary  Proceedings  Relating  to 
Attorneys  and  Agents  Registered  or 
Recogni/.ed'to  Practice  Before  the  Office. 

SECURITY  CUVSSIRCATION: 

Unclassified. 

SYSTEM  LOCATION: 

Office  of  Enrollment  and  Discipline, 

-  United  States  Patent  and  I'rademark 
Office,  (iOO  Dulany  Street,  Alexandria, 

VA  22314;  Office  of  the  Solicitor, 

Dnitefl  States  Patent  and  Trademark 
Office,  (iOO  Dulanv  Street,  Alexandria, 

VA  22314. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

.Attorneys  and  agents  regi.stered, 
recognized,  or  authorized  to  practice 
before  the  United  States  Patent  and 
■  Trademark  Office  (IJSPTO)  in  pident 
matters,  attorneys  engaged  in  practice 
before  the  ILSPTO  in  trademark  ami 
other  non-patent  matters,  attorneys 
appearing  before  the  USPTO,  and 
excluded  or  suspended  attorneys  and 
agents. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM; 

Complaints  and  information  obtained 
during  investigations  and  (piasi-judicial 
disci[)linary  proceedings. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

35  U.S.C.  2. 

PURPOSE(S); 

To  carry  out  the  duties  of  the  IJSPTO 
under  35  U.S.C.  2(b)(2)(D),  in  partitailar, 
for  the  enrollment  and  recognition  of 
individuals  to  practice  as  attorneys  and 
agents  before  the  USP'I’O  in  patent, 
trademark,  and  other  non-patent  matters 
and  to  aid  the  enforcement  of  statutes 
and  regulations  regarding  the  conduct  of 
attorneys  and  agents  admitted, 
recognized,  or  authorized  to  practice 
before  the  USP'rO. 

Routine  u.ses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

(1)  Routine  uses  will  include 
dissemination  of  information 
concerning  the  complaint,  investigation, 
or  disciplinary  proceeding  may  be  made 
to  the  complainant  and  to  persons  who 
can  reasonably  be  expected  to  provide 
information  needed  in  connection  with 
the  complaint,  investigation,  or 
disciplinary  proceeding.  Notice  of  filing 
of  a  disciplinary  complaint  may  be 
publicly  disclosed.  Upon  a  final  order 
reprimanding,  suspending,  or  excluding 
an  attorney  or  agent,  the  records  in  this 
system  may  be  publicly  disclosed. 


(2)  Routine  uses  will  include 
disclosure  for  law  enforcement  purposes 
to  the  appropriate  agency  or  other 
authority,  whether  federal,  state,  local, 
foreign,  international  or  tribal,  charged 
with  the  responsibility  of  enforcing, 
investigating,  or  pro.secuting  a  violation 
of  any  law,  rule,  regulation,  or  order  in 
any  case  in  which  there  is  an  indication 
of  a  violation  or  potential  violation  of 
law  (civil,  criminal,  or  regulatorv  in 
nature). 

(3)  Routine  u.ses  will  include 
disclosure  to  an  agency,  organization,  or 
individual  for  the  purpo.se  of  performing 
audit  or  oversight  operations  as 
authorized  by  law,  but  only  such 
inffirmation  as  is  necessary  and  ndevanl 
to  siK;h  audit  or  oversight  function. 

(4)  Routine  u.ses  will  include 
disclosure  to  contractors  and  their 
agents,  grantees,  experts,  consultants, 
and  others  performing  or  working  on  a 
contract,  service,  grant,  coopmative 
agriMnnent,  or  other  work  assignimmt  for 
the  Unitiid  .States  Patent  and  Trademark 
Office,  w'hen  necessary  to  accomplish 
an  agency  function  related  to  this 
system  of  records.  Individuals  provided 
information  under  this  routine  use  are 
subject  to  the  same  Privat;y  Act 
recpiirements  and  limitations  on 
disclosure  as  are  applicable  to  the 
United  States  Patent  and  Trademark 
Office  employees. 

(5)  Routine  u.ses  w’ill  include  the 
Prefatory  Statement  of  General  Routine 
Uses  Nos.  1-5  and  8-13,  as  found  at  48 
KR  83501-63502  (December  31,  1081). 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Not  applicable. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders, 
microfilm,  and  machine-readable 
.storage  media. 

RETRIEVABILITY: 

Filed  by  name,  registration  number,  or 
other  retrievable  indicators.  The  files  are 
searchable  in  a  database  available  only 
to  authorized  staff  members  of  the 
Office  of  Enrollment  and  Discipline. 

SAFEGUARDS: 

Records  are  located  in  secured  rooms 
or  secured  premises  with  acf:es.s  limited 
to  those  whose  official  duties  require 
access.  Electronic  files  are  stored  in 
secured  premises  with  access  limited  to 
those  whose  official  duties  require 
access.  The  electronic  files  are  password 
protected  and  can  only  be  accessed  by 
authorized  personnel. 


RETENTION  AND  DISPOSAL: 

Records  retention  and  disposal  is  in 
accordance  with  the  series  record 
schedules. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  General  Gounsel  for 
Enrollment  and  Discipline  and  Director 
of  the  Office  of  Enrollment  and 
Di.scipline,  United  .States  Patent  and 
Trademark  Office,  Mail  .Slop  OED,  P.O. 
Box  1450,  Alexandria,  VA  22313-1450. 

NOTIFICATION  PROCEDURE: 

Information  about  the  records 
contained  in  this  system  may  be 
obtained  by  .sending  a  request  in 
writing,  signed,  to  the  system  manager 
at  the  addre.ss  above  or  to  The  address 
provided  in  37  CFK  102  subpart  B  for 
making  inquiries  about  records  covereil 
by  tbe  Privacy  Act.  Re(]uesters  should 
provide  their  name,  address,  and  rec  ord 
sought  in  accordance  with  the 
procedures  for  making  inquiries 
appearing  in  37  CFR  102  subpart  B. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
addres.sed  as  stated  in  the  notification 
.section  above. 

CONTESTING  RECORD  PROCEDURES: 

The  general  provisions  for  access, 
contesting  contents,  and  appealing 
initial  determinations  by  the  individual 
concerned  appear  in  37  (3'’R  102  subpart 
B.  Requests  from  individuals  sbould  be 
addres.sed  as  stated  in  the  notification 
section  above. 

RECORD  SOURCE  CATEGORIES: 

.Subject  individuals,  client(s)  of  same, 
registered  or  recognized  attorneys  and 
agents,  witnes.ses  in  di.sciplinary 
jiroceedings,  court  o])inion.s,  and  other 
individuals  furnishing  information. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Pursuant  to  5  U..S.C.  552a(k)(2),  all 
investigatory  materials  in  the  record 
which  meet  the  criteria  in  5  U..S.C. 
552a(k)(2)  are  exempt  from  the  notice, 
access,  and  contest  requirements  (under 
5  U.S.C.  552a(c)(3).  (d),  (e)(1).  (e)(4)(G). 
(H),  and  (1),  and  (f))  of  the  agency 
regulations  because  of  the  necessity  to 
exempt  this  information  and  material  in 
order  to  accomplish  the  law 
enforcement  function  of  the  agency,  to 
prevent  subjects  of  investigations  from 
frustrating  the  investigatory  process,  to 
prevent  the  disclosure  of  investigative 
techniques,  to  fulfill  commitments  made 
to  protect  the  confidentiality  of  sources, 
to  maintain  access  to  sources  of 
information,  and  to  avoid  endangering 
these  sources  and  law  enforcement 
personnel. 
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Dated:  Man;h  14,  201  a. 

Susan  K.  Fawcett, 

l]tH:ords  Officer.  USPTO,  Offirn  of  lluf  CViie/ 
Infornuition  Officer. 

IKK  Doc.  2013-002.'i5  Filed  .')  B  IS  ami 

BILLING  CODE  3510-16-P 

DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

Privacy  Act  of  1974;  System  of 
Records 

agency:  United  States  Patent  and 
Trademark  (Iffice,  C.omrnerce. 

ACTION:  Notice  of  amendment  of  Privacy 
Act  system  of  records. 

SUMMARY:  In  accordance  W'ith  the 
requirements  of  the  Privacy  Act  of  1974. 
as  amended,  the  United  States  Patent 
and  Trademark  Office  (USPTO)  is 
amending  the  system  of  records 
currently  listed  under  “(T)MMERCE/ 
PA'1'-TM-14  U.sers  of  Public  Facilities 
of  the  Patent  and  Trademark  Office." 
This  action  is  being  taken  to  update  the 
Privacy  Act  notice.  We  invite  the  public 
to  comment  on  the  amendments  noted 
in  this  publication. 

DATES:  Written  comments  must  he 
received  no  later  than  April  18.  2013. 
The  amendments  will  become  effective 
as  proposed  on  April  18,  2013,  unless 
the  USPTO  receives  r;omments  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  You  may  submit  written 
comments  by  any  of  the  following 
methods: 

•  Email:  psf@uspto.gov.  Include 
"Privacy  Act  PAT-TM-14  comment”  in 
the  .subject  line  of  the  message. 

•  Fax:  (571)  273-0020,  marked  to  the 
attention  of  Uirector,  Public  .Search 
.Services  Division. 

•  Mail:  Director.  Public  Search 
Services  Division.  United  States  Patent 
and  Trademark  Office,  P.O.  Box  1450, 
Alexandria,  VA  22313-1450. 

•  Federal  liulemaking  Portal:  http:// 
WWW. regulations.gov. 

All  comments  received  will  be 
available  for  public  inspection  at  the 
Federal  rulemaking  portal  located  at 
WWW. regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martha  Sneed,  ATTN:  Public  .Search 
Facility.  United  .States  Patent  and 
'I'rademark  Office,  P.O.  Box  1450, 
Alexandria,  VA  22313-1450.  (703)  756- 
1236. 

SUPPLEMENTARY  INFORMATION;  The 

United  States  Patent  and  Trademark 
Office  (USPTO)  is  giving  notice  of  an 
amendment  to  a  system  of  records  that 


is  subject  to  the  Privacy  Act  of  1974. 

This  system  of  rricords  maintains 
information  on  users  of  the  U.SPTO 
Public  .Search  Facility.  The  Privacy  Act 
notice  is  being  updated  with  current 
address  information  for  the  system 
location  and  system  manager.  The 
description  of  the  categories  of  records 
in  the  system  is  being  revised  to  remove 
information  that  is  no  longer  being 
collected,  including  user  photographs, 
registration  numbers  (forthr)se 
registered  to  practice  before  the 
USPT(J).  and  information  from 
government-issued  identification  cards. 
The  description  of  the  routine  uses  of 
records  maintained  in  the  system  has 
been  updated  to  include  use  in  law 
enforcement,  audits  and  oversight 
activities,  and  distribution  to 
contractors,  all  uses  commonly 
published  in  other  agency  system  of 
records  notices.  The  rule  references  for 
the  notification  procedure  and 
contesting  record  procedures  are  being 
updated  to  correspond  to  the  current 
statutes  and  rules  for  those  items  as 
related  to  the  U.SPTO. 

The  Privacy  Act  system  of  records 
notice,  “COMMERCE/PAT-TM-14 
Users  of  Public  Facilities  of  the  Patent 
and  Trademark  Office,”  was  previously 
published  at  64  FR  72640  (December  28, 
1999).  Tbe  amended  system  of  records 
is  published  in  its  entirety  below. 

COMMERCE/PAT-TM-14 

SYSTEM  NAME: 

Users  of  Public  Facilities  of  tlie  Patent”' 
and  'I’rademark  Offif;e. 

SECURITY  CLASSIFICATION': 

Unclassified. 

SYSTEM  LOCATION: 

Public  Search  Facility,  United  .States 
Patent  and  Trademark  Office,  Madison 
Ea.st  1st  f’loor,  600  Dulany  .Street, 
Alexandria.  VA  22314. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system; 

Federal  employees  other  than 
employees  of  the  United  States  Patent 
and  'Prademark  Office  (U.SPTO); 
employees  and  other  representatives  of 
commercial  firms  offering  patent  search 
.services  to  the  public;  registered  agents 
before  the  USPTO;  and  any  member  of 
the  general  public  w'ho  uses  the  search 
room. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name;  addresses;  telephone  numbers; 
business  firm  or  other  organizations 
with  which  affiliated;  user  access 
number:  record  of  use;  violations  of 
policies  governing  use  of  the  search 
facilities  and  other  office  areas; 


signature  of  recipients  of  user  access 
number;  and  other  information  as 
needed  to  establish  identity. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM;  • 

5  U..S.C.  301  and  44  U..S.U.  3101. 

PURPOSE(S): 

To  manage  user  access  to  the 
materials  provided  at  U.SPTO  Public 
Facilities  in  order  to  ensure  that  the 
materials  are  preserved  and  sufficient 
re.sources  are  allocated  to  serve  the 
public. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  Routine  uses  w'ill  include 
di.st. Insure  of  information  to  law 
enforcement  authorities,  employers  of 
violators  of  regidations  governing  u.se  of 
the  search  roonri,  and  organizations  with 
which  recipients  of  user  passes  claim 
affiliation.  Information  such  as  home 
address  or  business  affiliation,  on 
individuals  who  have  removed,  with 
proper  authority,  patent  dcM  uments 
from  the  search  room  but  have  failed  to 
return  such  documents,  may  be  used  in 
retrieving  such  documents. 

(2)  Routine  u.ses  will  include 
disclosure  for  law  enforcement  purpo.ses 
to  the  appropriate  agency  or  other 
authority,  whether  federal,  state,  local, 
foreign,  international  or  tribal,  charged 
with  the  responsibility  of  enforcing, 
investigating,  or  prosecuting  a  violation 
of  any  law,  rule,  regulation,  or  order  in 
any  case  in  which  there  is  an  indication 
of  a  violation  or  potential  violation  of 
law  (civil,  criminal,  or  regulatory  in 
nature). 

(3)  Routine  uses  wilt  include 
disclosure  to  an  agency,  organization,  or 
individual  for  the  purpose  of  performing 
audit  or  oversight  operations  as 
authorized  by  law.  but  only  such 
information  as  is  necessary  and  relevant 
to  such  audit  or  oversight  function. 

(4)  Rr)utine  uses  will  include 
disclosure  to  contractors  and  their 
agents,  grantees,  experts,  consultants, 
and  others  performing  or  working  on  a 
contract,  service,  grant,  cooperative 
agreement,  or  other  work  assignment  for 
the  United  .States  Patent  and  Trademark 
Office,  when  neces.sary  to  accomplish 
an  agency  function  related  to  this 
.sy.stem  of  records.  Individuals  provided 
information  under  this  routine  use  are 
subject  to  the  same  Privacy  Act 
requirements  and  limitations  on 
disclosure  as  are  applicable  to  the 
United  .States  Patent  and  Trademark 
Office  employees. 

(5)  Routine  uses  will  include  the 
Prefatory  .Statement  of  General  Routine 
Uses  Nos.  1-5  and  9-13,  as  found  at  46 
FR  63501-63502  (December  31. 1981). 
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DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Not  applicable. 

>POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and 
electronic  storage. 

RETRIEV  ability: 

Alphabetically  by  name  and 
sequentially  by  user  access  number. 

Also,  electronic  sort  by  data  element. 

SAFEGUARDS: 

Records  are  located  in  lockable  metal 
file  cabinets  or  in  metal  file  cabinets  in 
secured  rooms  or  secured  premises  with 
access  limited  to  those  whose  official 
duties  require  acce.ss.  Electronic  files  are 
stored  in  secured  premises  with  access 
limited  to  those  whose  official  duties 
require  access.  I'he  electronic  files  are 
password  protected  and  can  only  be 
accessed  by  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Records  retention  and  disposal  is  in 
accordance  with  the  series  records 
schedules. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Manager,  Public  Search  Facility, 
United  States  Patent  and  Trademark 
Office,  P.O.  Box  14.'>0,  Alexandria,  VA 
22313-14.')().  (571)  272-3275. 

NOTIFICATION  PROCEDURE: 

Information  about  the  records 
contained  in  this  system  may  be 
obtained  by  sending  a  request  in 
writing,  signed,  to  the  system  manager 
at  the  address  above  or  to  the  address 
provided  in  37  CFR  part  102  subpart  B 
for  making  inquiries  about  records 
covered  by  the  Privacy  Act.  Requesters 
should  provide  their  name,  address,  and 
record  .sought  in  accordance  with  the 
procedures  for  making  inquiries 
appearing  in  37  CFR  part  102  subpart  B. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
addressed  as  stated  in  the  notification 
section  above. 

CONTESTING  RECORD  PROCEDURES: 

The  general  provisions  for  access, 
contesting  contents,  and  appealing 
initial  determinations  by  the  individual 
concerned  appear  in  37  CFR  part  102 
subpart  B.  Requests  from  individuals 
should  be  addressed  as  stated  in  the 
notification  section  above. 

RECORD  SOURCE  CATEGORIES: 

Subject  individual,  employers,  and 
those  authorizied  by  the  individual  to  ' 
furnish  information. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

Dated;  March  14,  2013. 

Susan  K.  Fawcett, 

liecords  Officer,  USPTO,  Office  of  the  Chief 
Information  Officer. 

|KR  Dck;.  201.3-fl«2ft2  Filed  3-18-13;  «;4.i  am) 

BILLING  CODE  3510-16-P 


DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademark 
Office 

Privacy  Act  of  1974;  System  of 
Records 

agency:  United  States  Patent  and 
Trademark  Office,  Commerce. 

ACTION:  Notice  of  amendment  of  Privacy 
Act  system  of  records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  the  United  States  Patent 
and  Trademark  Office  (USPTO)  is 
amending  the  system  of  records 
currently  listed  under  “COMMERCE/ 
PAT-TM-5  Noil-Registered  Persons 
Rendering  Assistance  to  Patent 
Applicants.”  This  action  is  being  taken 
to  update  the  Privacy  Act  notice.  We 
invite  the  public  to  comment  on  the 
amendments  noted  in  this  publication. 
DATES:  Written  comments  must  be 
received  no  later  than  April  18,  2013. 
The  amendments  will  become  effective 
^is  propo.sed  on  April  18,  2013,  unless 
the  USPTO  receives  comments  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  You  may  submit  written 
comments  by  any  of  the  following 
methods: 

•  Email:  OEDRecordH@usptn.gov. 
Inchide  “Privacy  Act  PAT-TM-5 
comment"  in  the  subject  line  of  the 
message. 

•  Fax:  (571)  273-0074,  marked  to  the 
attention  of  the  Deputy  General  (Counsel 
for  Enrollment  and  Discipline  and 
Director  of  the  Office  of  Enrollment  and 
Discipline,  United  States  f^atent  and 
Trademark  Office,  Mail  Stop  OED,  P.O. 
Box  1450,  Alexandria,  VA  22313-1450. 

•  Mail:  Deputy  General  Counsel  for 
Enrollment  and  Di.scipline  and  Director 
of  the  Office  of  Enrollment  and 
Discipline,  United  States  Patent  and 
Trademark  Office,  Mail  Stop  OED,  P.O. 
Box  1450,  Alexandria,  VA  22313-1450. 

•  Federal  Rulemaking  Portal:  http:// 
ww^v. regulations. gov. 

All  comments  received  will  be  available 
for  public  inspection  at  the  Federal 
rulemaking  portal  located  at 
WWW. regulations. gov.  ’  • 


FOR  FURTHER  INFORMATION  CONTACT: 

Deputy  General  Counsel  for  Enrollment 
and  Discipline  and  Director  of  the  Office 
of  Enrollment  and  Discipline,  United 
States  Patent  and  Trademark  Office, 

Mail  Stop  OED,  P.O.  Box  1450, 
Alexandria,  VA  22313-1450,  (571)  272- 
4097. 

SUPPLEMENTARY  INFORMATION:  The 

United  States  Patent  and  Trademark 
Office  (USPTO)  is  giving  notice  of  an 
amendment  to  a  system  of  records  that 
is  subject  to  the  Privacy  Act  of  1974. 
This  system  of  records  maintains 
information  on  persons  other  than 
registered  or  recognized  attorneys  or 
agents  who  have  offered  various 
services  to  inventors,  patent  applicants, 
and  patentees.  The  Privacy  Act  notice  is 
being  updated  with  additional 
departmental  information  for  the  system 
location  and  system  manager.  The 
de.scriptions  of  the  categories  of 
individuals  covered  by  the  system  and 
the  purpose  of  the  system  have  been 
revised  to  clarify  that  the  system 
includes  rec:ords  for  persons  other  than 
registered  and  recognized  practitioners. 
The  description  of  the  routine  uses  of 
records  maintained  in  the  system  has 
been  updated  to  include  u.se  in  law 
enforcement,  audits  and  oversight 
activities,  and  distribution  to 
contractors,  all  uses  commonly 
published  in  other  agency  sy.stem  of 
records  notices.  The  dost;riplion  of 
retrievahility  has  been  revised  to 
indicate  that  records  may  be  retrieved 
by  indicators  other  than  name  and 
registration  number  through  a 
.searchable  database.  The  description  of 
record  source  categories  has  been 
revised  to  clarify  the  sources  of  the 
information  contained  in  this  system. 

The  Privacy  Act  system  of  records 
notice,  “GOMMERGE/PAT-TM-5  Non- 
Registered  Persons  Rendering 
A.ssistance  to  Patent  Applicants,”  was 
previously  published  at  70  FR  69521 
(November  16,  2005).  The  amended 
system  of  records  notice  is  published  in 
its  entirety  below''. 

COMMERCE/PAT-TM-5 

SYSTEM  name: 

Non-Registered  Persons  Rendering 
A.ssistance  to  Patent  Applicants. 

SECURITY  CLASSIHCATION: 

Uncla.ssified. 

SYSTEM  LOCATION: 

Office  of  Enrollrnent  and  Discipline, 
United  States  Patent  and  Trademark 
Office,  600  Dulany  Street,  Alexandria, 
VA  22314;  Office  of  the  Solicitor, 
United  States  Patent  and  Trademark 
Office,' 600  Dulahy  Street,  Alexandria, 
VA  22314.  ■  ■' 
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CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  other  than  registered  or 
recognized  attorneys  or  agents  who  have 
offered  or  rendered,  for  payment, 
various  services  to  inventors,  patent 
applicants,  and  patentees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Declarations  of  assistance  received 
and  other  reports  or  complaints, 
inf:luding  names  and  addresses,  of 
persons  rendering  services,  and 
information  obtained  and  used  for 
investigatory  and  law  enforcement 
purposes. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

35  U.S.C.  2. 

PURPOSE(S): 

To  carry  out  the  duties  of  the  USPTO 
under  35  U.S.C.  2(b)(2)(D),  in  particular, 
the  enrollment  and  recognition  of 
individuals  to  practice  as  attorneys  and 
agents  before  the  USPTO  in  patent, 
trademark,  and  other  non-patent 
matters:  and  to  maintain  complaints, 
reports,  and  other  information  on 
persons  other  than  registered  or 
recognized  attorneys  or  agents  who  have 
offered  services  to  inventors,  patent 
applicants,  and  patentees. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  Routine  u.ses  will  include 
providing  notice  to  patent  applicants 
regarding  whetlier  or  not  the  per.sons 
from  whom  assistance  was  received  are 
registered  or  recognized  to  practice 
before  the  USPTO.  U.sed  for 
investigative  purposes. 

(2)  Routine  u.ses  will  include 
disclosure  for  law  enforcement  purposes 
to  the  appropriate  agency  or  other 
authority,  whether  federal,  state,  local, 
foreign,  international  or  tribal,  charged 
with  the  responsibility  of  enforcing, 
investigating,  or  prosecuting  a  violation 
of  any  law,  rule,  regulation,  or  order  in 
any  case  in  which  there  is  an  indication 
of  a  violation  or  potential  violation  of 
law  (c;ivil,  criminal,  or  regulatory  in 
nature). 

(3)  Routine  uses  will  include 
disclosure  to  an  agency,  organization,  or 
individual  for  the  purpose  of  performing 
audit  or  oversight  operations  as 
authorized  by  law,  but  only  such 
information  as  is  necessary  and  relevant 
to  such  audit  or  oversight  function. 

(4)  Routine  uses  will  include 
disclosure  to  contractors  and  their 
agents,  grantees,  experts,  consultants, 
and  others  performing  or  working  on  a 
contract,  service,  grant,  cooperative 
agreement,  or  other  work  assignment  for 
the  United  States  Patent  and  Trademark 


Office,  when  necessary  to  accomplish 
an  agency  function  related  to  this 
system  of  records.  Individuals  provided 
information  under  this  routine  use  are 
subject  to  the  same  Privacy  Act 
requirements  and  limitations  on 
disclosure  as  are  applicable  to  the 
United  States  Patent  and  Trademark 
Office  employees. 

(5)  Routine  uses  will  include  the 
Prefatory  Statement  of  General  Routine 
Uses  Nos.  1-5,  8-10,  and  13,  as  found 
at  46  FR  63501-63502  (December  31. 
1901). 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Not  applicable. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders, 
microfilm,  and  machine-readable 
storage  media. 

RETRIEVABILITY: 

Filed  by  name,  regi.stration  number  or 
other  retrievable  indicators.  The  files  are 
searchable  in  a  database  available  only  . 
to  authorized  .staff  members  of  the 
Office  of  Enrollment  and  Discipline. 

SAFEGUARDS: 

Records  are  located  in  secured  rooms 
or  secured  premises  with  access  limited 
to  those  whose  official  duties  require 
access.  Electronic  files  are  .stored  in 
secured  premises  with  access  limited  to 
those  who.se  offirnal  duties  require 
access.  The  electronic  files  are  password 
protected  and  can  only  be  accessed  by 
autborized  personnel. 

RETENTION  AND  DISPOSAL: 

Records  retention  and  di.spo.sal  is  in 
accordance  with  the  series  record 
schedules. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  General  Counsel  for 
Enrollment  and  Discipline  and  Director 
of  the  Office  of  Enrollment  and 
Discipline,  United  States  Patent  and 
Trademark  Office,  Mail  Stop  OED,  P.O. 
Box  1450,  Alexandria,  VA  2231.3-1450. 

NOTIFICATION  PROCEDURE: 

Information  about  the  records 
contained  in  this  system  may  be 
obtained  by  sending  a  request  iii 
writing,  signed,  to  the  system  manager 
at  the  address  above  or  to  the  address 
provided  in  37  CFR  102  subpart  B  for 
making  inquiries  about  records  covered 
by  the  Privacy  Act.  Requesters  should 
provide  their  name,  address,  and  record 
sought  in  accordance  with  the 
procedures  for  making  inquiries 
appearing  in  37  CFR  part  102  subpart  B. 


RECORD  ACCESS  PROCEDURES: 

Reque.sts  from  individuals  should  be 
addressed  as  stated  in  the  notification 
section  above. 

CONTESTING  RECORD  PROCEDURES: 

The  general  provisions  for  access, 
contesting  contents,  and  appealing 
initial  determinations  by  the  individual 
concerned  appear  in  37  CFR  part  102 
subpart  B.  Requests  from  individuals 
should  be  addressed  as  stated  in  the 
notification  section  above. 

RECORD  SOURCE  CATEGORIES: 

Subject  individual,  references,  and 
other  individuals  furnishing 
information. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Pursuant  to  5  U.S.C.  552a(k)(2),  all 
investigatory  materials  in  the  record 
which  meet  the  criteria  in  5  U.S.C. 
552a(k)(2)  are  exempt  from  the  notice, 
access,  and  contest  reipiirements  (under 
5  U.S.C.  552a(c)(3).  (d).  (e)(1).  (e)(4)(C), 
(H),  and  (I),  and  (f))  of  the  agency 
regulations  because  of  the  necessity  to 
exempt  this  information  and  material  in 
order  to  accomplish  the  law 
enforcement  function  of  the  agency,  to 
prevent  subjects  of  inve.stigations  from 
frustrating  the  investigatory  process,  to 
prevent  the  di.sclosure  of  investigative 
techniques,  to  fulfill  commitments  made 
to  protect  the  confidentiality  of  sourc::es, 
to  maintain  access  to  sources  of 
information,  and  to  avoid  endangering 
these  sources  and  law  enforcement 
personnel. 

Dated:  March  14,  2013. 

Susan  K.  Fawcelt, 

Records  Officer.  USPTO.  Office  of  the  Chief 
Informution  Officer. 

II'R  Doc.  201.1-06256  Kilod  8:4.5  am) 

BILLING  CODE  3510-1S-P 


DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademark 
Office 

Privacy  Act  of  1974;  System  of 
Records 

agency:  United  .States  Patent  and 
Trademark  Office,  Commerce. 
action:  Notice  of  amendment  of  Privacy 
Act  system  of  records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  the  United  States  Patent 
and  Trademark  Office  (USPTO)  is 
amending  the  system  of  records 
currently  listed  under  “COMMERCE/ 
PAT-TM-20  Customer  Call  Center, 
Assistance  and  Satisfaction  Survey 
Records.”  This  action  is  being  taken  to 
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SECURITY  classification: 
LInclassitied. 


update  the  Privacy  Act  notice.  We  invite 
the  public  to  comment  on  the 
amendments  noted  in  this  publication. 
DATES:  Written  comments  must  be 
received  no  later  than  April  18,  2013. 

The  amendments  will  become  effective 
as  proposed  on  April  18,  2013,  unless 
the  USPTO  receives  comments  that 
would  result  in  a  contrary 
determination. 

ADDRESSES;  You  may  submit  written 
comments  by  any  of  the  following 
methods; 

•  Email: 

Richard.Fernande7.@uspto.gov.  Include 
“Privacy  Act  PAT-TM-20  comment”  in 
the  subject  line  of  the  message. 

•  Fax:  (571)  273-1180,  marked  to  the 
attention  of  Richard  Fernandez. 

•  Mail:  Richard  Fernandez,  Office  of 
Patent  Information  Management,  United 
States  Patent  and  Trademark  Office, 

P.O.  Box  1450,  Alexandria,  VA  22313- 
1450. 

•  Federal  Rulemaking  Portal:  http:// 
w'Vi’w.regulations.gov. 

All  comments  received  will  be 
available  for  public  inspection  at  the 
Federal  rulemaking  portal  located  at 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Fernandez,  Office  of  Patent 
Information  Management,  United  States 
Patent  and  Trademark  Office,  P.O.  Box 
14.50,  Alexandria,  VA  2231.3-1450,  (571) 
272-1180. 

SUPPLEMENTARY  INFORMATION;  The 

United  States  Patent  and  Trademark 
Office  (USPTO)  is  giving  notice  of  an 
amendment  to  a  .system  of  records  that 
is  subject  to  the  Privacy  Act  of  1974. 

This  system  of  ret:ords  maintains 
information  on  individuals  who  request 
information  or  a.ssistance  through  the 
agency’s  telephone  support  system  or 
customer  service  centers.  The  Privacy 
Act  notice  is  being  updated  with  the 
current  office  information  for  the  system 
manager.  The  description  of  the  routine 
uses  of  records  maintained  in  the 
system  has  been  updated  to  include  use 
in  law  enforcement,  audits  and 
oversight  activities,  and  distribution  to 
contractors,  all  uses  commonly 
published  in  other  agency  system  of 
records  notices. 

The  amended  Privacy  Act  system  of 
records  notice,  “COMMERCE/PAT-TM- 
20  (Customer  Call  Center,  Assistance  and 
Satisfaction  Survey  Records,”  is 
publi.shed  in  its  entirety  below. 

COMMERCE/PAT-TM-20 

SYSTEM  NAME: 

Customer  Call  Center,  Assistance  and  - 
Satisfaction  Survey  Records. '  >  : 


SYSTEM  LOCAUON: 

Office  of  the  Chief  Information 
Officer,  United  .Stales  Patent  and 
Trademark  Office,  600  Uulany  Street, 
Alexandria,  VA  22314. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Members  of  the  public,  employees, 
contractors,  and  other  individuals 
reque.sting  information  or  assistance 
through  the  agency  call  centers  and 
customer  service  centers. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

C’ustomer  name,  i:ompany  name, 
email  address,  telephone  and  fax 
numbers,  mailing  addre.ss,  date  and  time 
of  contat;t,  agent  name,  customer 
number,  description  and  resolution  of 
the  problem  or  request,  customer 
contact  experience  and  satisfaction, 
.service  recommendations,  and  desire  to 
be  contacted  to  discuss  survey  results. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  35  U.S.C.  2,  and  E.O. 
12862. 

PURPOSE(S): 

To  carry  out  the  duties  of  the  U.SPTO 
as  outlined  in  35  U.S.C.  2  concerning 
the  dissemination  of  information,  i.e., 
facilitating  communications  and 
providing  quality  assistance  services 
upon  individual  u.ser  request.  This 
system  serves  as  a  controlled  repository 
for  call  center  and  customer  data.  The 
USPTO  also  uses  this  information  to 
obtain  customer  feedback  concerning 
their  service  experience  and  the  level  of 
satisfaction  provided  by  the  agency's 
Electronic;  Business  Center. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  USPTO  may  use  the  information 
contained  in  this  system  of  records  to 
contact  customers  regarding  their  survey 
responses  and  comments. 

In  addition  to  the  routine  u.ses  in  the 
Prefatory  Statement  of  General  Routine 
Uses,  Nos.  1-5,  9-10,  and  12-13,  as 
found  at  46  FR  63501-63502  (December 
31,  1981); 

(1)  Routine  uses  will  include 
disclosure  for  law  enforcement  purposes 
to  the  appropriate  agency  or  other 
authority,  whether  federal,  state,  local, 
foreign,  international  or  tribal,  charged 
with  the  responsibility  of  enforcing, 
investigating,  or  prosecuting  a  violation 
of  any  law,  rule,  regidation,  or  order  in 
any  case  in  which  there  is  an  indication 
of  a  violation  or  potential  violation  of 
law  (civil,  crimirttd,  dt  regulatory  in'. '  . 
nature);  !^  '  ■  . 


(2)  Routine  uses  will  include 
disclosure  to  an  agency,  organization,  or 
individual  for  the  purpo.se  of  performing 
audit  or  oversight  operations  as 
authorized  by  law,  but  only  such 
information  as  is  necessary  and  relevant 
to  such  audit  or  oversight  function. 

(3)  Routine  uses  will  include 
di.sclosure  to  contractors  and  their 
agents,  grantees,  experts,  consultants, 
and  others  performing  or  working  on  a 
contract,  service,  grant,  cooperative 
agreement,  or  other  work  assignment  for 
the  USPTG,  when  necessary  to 
accomplish  an  agency  function  related 
to  this  system  of  records.  Individuals 
provided  information  under  this  routine 
use  are  subject  to  the  same  Privacy  Act 
requirements  and  limitations  on 
disclosure  as  are  applicable  to  the 
USPTO  employees. 


Maintained  in  areas  accessible  only  to 
authorized  personnel  in  a  building 
protected  by  security  guards  during 
nonhusine.ss  hours.  Systems  are 
password  protectiid. 


Records  retention  and  dispo,sal  is  in 
accordance  with  the  .series  records 
schedules. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Manager,  Patent  Electronic  Business 
Center,  Office  of  Patent  Information 
Management  (OPIM),  United  States 
Patent  and  Trademark  Office,  P.O.  Box 
1450,  Alexandria,  VA  22313-1450. 


Information  about  the  records 
contained  in  this  system  may  be 
obtained  by  sending  a  request  in 
writing,  signed,  to  the  system  manager 
at  the  address  above  or  to  the  address 
provided  in  37  CFR  102  subpart  B  for 
making  inquiries  about  records  covered 
by  the  Privacy  Act.  Requesters  should 
provide  their  name,  address,  and  record 
sought  in  accordance  with  the 
procedures  for  making  inquiries  .  * 
appearing  in  37  CFR  ^ 02  subpart  B." 


DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Not  applicable. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

On  electronic  media. 

RETRIEVABILITY: 

By  individual’s  name  or  other 
identifier  such  as  email  address  or 
telephone  number. 

SAFEGUARDS: 


RETENTION  AND  DISPOSAL: 


NOTIFICATION  PROCEDURE: 
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RECORD  ACCESS  PROCEDURES; 

Requests  from  individuals  should  be 
addressed  as  stated  in  the  notification 
section  above. 

CONTESTING  RECORD  PROCEDURES: 

The  general  provisions  for  access, 
conte.sting  contents,  and  appealing 
initial  determinations  by  the  individual 
concerned  appear  in  37  CFR  102  subpart 
B.  Requests  from  individuals  should  be 
addres.sed  as  stated  in  the  notification 
setdion  above. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals  and  those 
authorized  by  the  individual  to  furnish 
information. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

Dated:  March  14,  2013. 

Susan  K.  Fawcett, 

liccords  Officer,  USPTO,  Office  of  the  Chief 
information  Officer. 

IFR  Dor.  2013-06263  Filed  3-18-13;  8:45  .im] 

BILLING  CODE  3510-16-P 

DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  United  States  Patent  and 
Trademark  Office,  Commerce. 

ACTION:  Notice  of  amendment  of  Privacy 
Act  system  of  records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  the  United  States  Patent 
and  Trademark  Office  (USPTO)  is 
amending  the  system  of  records 
currently  listed  under  “COMMERCE/ 
PAT-TM-1  Attorneys  and  Agents 
Registered  to  Practice  Before  the 
Office.”  This  action  is  being  taken  to 
update  the  Privacy  Act  notice.  We  invite 
the  public  to  comment  on  the 
amendments  noted  in  this  publication. 
DATES:  Written  comments  must  be 
received  no  later  than  April  18,  2013. 
The  amendments  will  become  effective 
as  proposed  on  April  18,  2013,  unless 
the  USPTO  receives  comments  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  You  may  submit  written 
comments  by  any  of  the  following 
methods: 

•  Email:  OEDRecords@uspto.gov. 
Include  “Privacy  Act  PAT-TM-1 
comment”  in  the  subject  line  of  the 
message. 

•  Fax:  (571)  273-0074,  marked  to  the 
attention  of  the  Deputy  General  Counsel 


for  Enrollment  and  Discipline  and 
Director  of  the  Office  of  Enrollment  and 
Discipline,  United  States  Patent  and 
Trademark  Office,  Mail  Stop  OED,  P.O. 
Box  1450,  Alexandria,  VA  22313-14,50. 

•  Mail:  Deputy  General  Counsel  for 
Enrollment  and  Di.scipline  and  Director 
of  the  Office  of  Enrollment  and 
Discipline,  United  States  Patent  and 
Trademark  Office,  Mail  Stop  OED,  P.O. 
Box  1450,  Alexandria,  VA  22313-1450. 

•  Federal  Rulemaking  Portal:  http:// 
wwnv. regiilations.gov. 

All  comments  received  will  be  available 
for  public  inspection  at  the  F'ederal 
rulemaking  portal  located  at 
www.reguhtions.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deputy  General  Counsel  for  Enrollment 
and  Discipline  and  Director  of  the  Office 
of  Enrollment  and  Discipline,  United 
States  Patent  and  Trademark  Office, 

Mail  Stop  OED,  P.O.  Box  1450, 
Alexandria,  VA  2231.3-1450,  (571)  272- 
4097. 

SUPPLEMENTARY  INFORMATION:  The 

United  States  Patent  and  Trademark 
Office  (USPTO)  is  giving  notice  of  an 
amendment  to  a  system  of  records  that 
is  subject  to  the  Privacy  Act  of  1974. 

This  system  of  records  maintains 
information  on  attorneys  and  agents 
who  are,  or  have  been,  registered  or 
recognized  to  practice  before  the  USPTO 
in  patent  matters,  as  well  as  applicants 
and  former  applicants  for  such 
registration  or  recognition  to  practice. 
The  Privacy  Act  notice  is  being  updated 
with  additional  departmental 
information  for  the  system  manager.  The 
description  of  the  categories  of 
individuals  covered  by  the  .system  has 
been  revised  to  clarify  that  the  sy.stem 
includes  records  for  both  registered  and 
recognized  practitioners.  The 
description  of  the  routine  uses  of 
records  maintained  in  the  system  has 
been  revised  to  indicate  where 
information  may  be  published  and 
disseminated,  and  to  update  the  routine 
uses  to  include  use  in  law  enforcement, 
audits  and  oversight  activities,  and 
distribution  to  contractors,  all  uses 
commonly  published  in  other  agency 
system  of  records  notices.  The 
description  of  retrievability  has  been 
revised  to  indicate  that  records  may  be 
retrieved  by  indicators  other  than  name 
and  registration  number. 

The  Privacy  Act  .system  of  records 
notice,  “COMMERCE/PAT-TM-1 
Attorneys  and  Agents  Registered  to 
Practice  Before  the  Office,”  was 
previously  published  at  70  FR  69520 
(November  16,  2005).  The  amended 
system  of  records  is  being  renamed 
“COMMERCE/PAT-TM-1  Attorneys 
and  Agents  Registered  or  Recognized  to 


Practice  Before  the  Office”  and  is 
published  in  its  entirety  below. 

COMMERCE/PAT-TM-I 

SYSTEM  NAME; 

Attorneys  and  Agents  Registered  or 
Recognized  to  Practice  Before  the  Office. 

SECURITY  CLASSIFICATION: 

Unclassified. 

SYSTEM  LOCATION: 

Office  of  Enrollment  and  Discipline, 
United  States  Patent  and  Trademark 
Office,  600  Dulany  Street,  Alexandria, 

VA  22314;  Office  of  the  Solicitor, 

United  States  Patent  and  Trademark 
Office,  600  Dulany  Street,  Alexandria, 

VA  22314. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Attorneys  and  agents  who  are,  or  have 
been,  registered  or  recognized  to 
practice  before  the  United  States  Patent 
and  Trademark  Office  (USPTO)  in 
patent,  trademitrk,  and  other  non-patent 
matters,  and  applicants  and  former 
applicants  for  such  registration  or 
recognition  to  practice. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Biographical  information,  personal 
and  professional' qualifications, 
character  and  fitness  report, 
investigations  of  an  applicant’s 
suitability  or  eligibility  for  registration 
to  practice  before  the  USPTO, 
undertakings  of  former  patent 
examiners,  current  address,  and  status 
information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

35  U.S.C.  2. 

PURPOSE(S): 

To  carry  out  the  duties  of  the  USPTO 
under  35  U.S.C.  2(b)(2)(D),  in  particular, 
for  the  enrollment  and  recognition  of 
individuals  to  practice  as  attorneys  and 
agents  before  the  USPTO  in  patent, 
trademark,  and  other  non-patent 
matters. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  Routine  u.ses  will  include 
publishing  and  disseminating  a  public 
roster  including  an  address  of  record, 
law  firm  or  company  affiliation, 
telephone  number,  and  registration 
number  of  the  active  registered 
individuals  on  the  USP'TO  Web  site; 
registration  status  is  disseminated  upon 
inquiry:  and  information  may  be 
published  on  the  USPTO  Web  site  or 
otherwise  disclosed  to  solicit 
information  regarding  an  applicant’s 
suitability  and  eligibility  for  registration 
to  practice  before  the  USPTO. 
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(2)  Routine  uses  will  include 
disidosure  for  law  enforcement  purposes 
to  the  appropriate  agency  or  other 
authority,  whether  federal,  state,  local, 
foreign,  international  or  tribal,  charged 
with  the  responsibility  of  enforcing, 
investigating,  or  prosecuting  a  violation 
of  any  law,  rule,  regulation,  or  order  in 
any  ca.se  in  which  there  is  an  indication 
of  a  violation  or  potential  violation  of 
law  (civil,  criminal,  or  regulatory  in 
nature). 

(3)  Routine  uses  will  include 
di.sclosure  to  an  agency,  organization,  or 
individual  for  the  purpose  of  performing 
audit  or  oversight  operations  as 
authorizeil  by  law,  but  only  such 
information  as  is  neces.sary  and  relevant 
to  such  audit  or  oversight  function. 

(4)  Routine  uses  will  include 
disclosure  to  contractors  and  their 
agents,  grantees,  e^jperts,  consultants, 
and  others  performing  or  working  on  a 
contract,  service,  grant,  cooperative 
agreement,  or  other  work  assignment  for 
the  IJ.S.  Patent  and  Trademark  Office, 
when  necessary  to  accomplish  an 
ag(!ncy  function  related  to  this  system  of 
records.  Individuals  provided 
information  under  this  routine  u.se  are 
subject  to  the  same  Privacy  Act 
re(juirements  and  limitations  on 
disclosure  as  are  applicable  to  the  U.S. 
Patent  and  'Trademark  Office  employees. 

(5)  Routine  uses  will  include  the 
Prefatory  Statem(;nt  of  General  Routine 
Uses  Nos.  1-5  and  8-13,  as  found  at  46 
FR  63.501-fi3502  (Uocember31,  1981). 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Not  ajiplicable. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Paper  records  in  file  folders, 
microfilm,  and  machine-readable 
storage  media. 

retrievability: 

Filed  by  name,  registration  number,  or 
other  retrievable  indicators.  The  files  are 
searchable  in  a  database  available  only 
to  authorized  .staff  members  of  the 
Office  of  Enrollment  and  Discipline. 

safeguards: 

Records  are  located  in  secured  rooms 
or  .secured  premises  with  access  limited 
to  those  whose  official  duties  require 
access.  Electronic  files  are  stored  in 
secured  premises  with  access  limited  to 
those  whose  official  duties  require 
access.  The  electronic  files  are 
password-protected  and  can  only  be 
acces.sed  by  authorized  personnel. 


RETENTION  AND  DISPOSAL: 

Records  retention  and  disposal  is  in 
accordance  with  the  series  records 
.schedules. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  General  Gounsel  for 
Enrollment  and  Discipline  and  Director 
of  the  Office  of  Enrollment  and 
Discipline,  United  States  Patent  and 
Trademark  Office,  Mail  Stop  OED,  P.O. 
Box  1450,  Alexandria,  VA  22313-1450. 

NOTIFICATION  PROCEDURE: 

Information  about  the  records 
contained  in  this  system  may  be 
obtained  by  .sending  a  reque.st  in 
writing,  signed,  to  the  system  manager 
at  the  address  above  or  to  the  address 
provided  in  37  GFR  part  102  subpart  B 
for  making  inquiries  about  records 
covered  by  the  Privacy  Act.  Requesters 
should  {irovide  their  name,  address,  and 
record  sought  in  accordance  with  the 
procedures  for  making  inquiries 
appearing  in  37  GFR  part  102  subpart  B. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
addre.s.sed  as  .stated  in  the  notification 
section  above. 

CONTESTING  RECORD  PROCEDURES: 

The  general  provisions  for  access, 
conte.sting  contents,  and  appealing 
initial  determinations  by  the  individual 
concerned  ap|)ear  in  37  C3*’R  part  102 
subpart  B.  Requests  from  individuals 
should  be  addressed  as  stated  in  the 
notification  .section  above. 

RECORD  SOURCE  CATEGORIES: 

Subject  individual,  references,  and 
other  individuals  furnishing 
information. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Fhirsuant  to  5  U.S.C.  552a(k)(2),  all 
investigatory  materials  in  the  record 
which  meet  the  criteria  in  5  U.S.G. 
552a(k)(2)  are  exempt  from  the  notice, 
access,  and  contest  requirements  (under 
5  U.S.C.  552a(c)(3).  (d),  (e)(1).  (e)(4)(G). 
(H),  and  (1),  and  (fl)  of  the  agency 
regulations  becau.se  of  the  necessity  to 
exempt  this  information  and  material  in 
order  to  accomplish  the  law 
enforc:ement  function  of  the  agency,  to 
prevent  subjects  of  investigations  from 
fru.strating  the  investigatory  process,  to 
prevent  the  disclosure  of  investigative 
techniques,  to  fulfill  commitments  made 
to  protect  the  confidentiality  of  sources, 
to  maintain  access  to  sources  of 
information,  and  to  avoid  endangering 
the.se  sources  and  law  enforcement 
personnel. 


Dated:  March  14.  201.3. 

Susan  K.  Fawcett, 

lircords  Officer,  IJSPTO,  Office  of  the  (Jbief 
Information  Officer. 

(FR  Dim;.  201.3-002.^4  Filed  a:4.'>  <ain| 

BILLING  CODE  3510-1&-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[Docket  No.  CPSC-2009-00151 

Submission  for  0MB  Review; 

Comment  Request:  Testing  and 
Recordkeeping  Requirements  Under 
the  Standard  for  the  Flammability 
(Open  Flame)  of  Mattresses 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C^ 
Chapter  35),  the  Consumer  Product 
Safety  Commission  (Commission  or 
CPSC)  announces  that  it  has  submitttid 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  for  extension  of 
approval  of  a  collection  of  information 
associated  with  the  Commission’s  safety 
standard  for  approval  of  information 
collection  requirements  in  the  Standard 
for  the  Flammability — Open  Flame — of 
Mattresses  Sets,  16  CFR  part  1633. 
DATES:  Written  comments  on  this 
request  for  extension  of  approval  of 
information  collection  requirements 
should  be  submitted  by  April  18,  2013. 
ADDRESSES:  'To  ensure  that  comments  on 
the  information  collection  are  received, 
the  OMB  recommends  that  written 
comments  be  faxed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attn:  CTSC  Desk  Officer.  FAX: 
202-395-6974,  or  emailed  to 
oira_submission@omh.cop.gov.  All 
comments  should  be  identified  by 
Docket  No.  CPSC-2009-0015.  In 
addition,  written  comments  al.so  should 
be  submitted  at  http:// 
ww'w.rcgulations.gov,  under  Docket  No. 
CPSC-2009-0015,  or  by  mail/hand 
delivery/courier  (for  paper,  disk,  or  CD- 
ROM  submissions),  preferably  in  five 
copies,  to:  Office  of  the  Secretary,  U.S. 
Consumer  Product  Safety  Commission. 
Room  820,  4330  East  We.st  Highway, 
Bethesda,  MD  20814;  telephone  (301) 
504-7923.  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
wu'xv.  rcgulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  H.  Squibb,  U.S.  (Consumer 
Product  Safety  Commission,  4330  East 
West  Highway,  Bethesda,  MD  20814; 
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telephone:  301-504-7923  or  by  email  to 
rsq  It  ihb@cpsc.go  v. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  4.  2013  (78 
FR  094),  Ihe  (lonsinner  Product  Safety 
Commission  [)ublished  a  notice  in 
accordance  with  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
II.S.C.  Chapter  35)  to  announce  the 
agency’s  intention  to  .seek  extension  of 
approval  of  the  collection  of  information 
required  in  the  Standard  for  the 
Flammability  (Oj)en  Flame)  of 
Mattresses  Sets,  10  CFR  part  1033.  No 
comments  were  received  in  response  to 
that  notice.  'I’herefore,  by  publication  of 
this  notice,  the  Commission  announces 
that  it  has  submitted  to  the  OMB  a 
request  for  extension  of  approval  of  that 
collection  of  information  without 
change. 

The  Mattress  Open-Flame  standard  is 
intended  to  reduce  unreasonable  risks  of 
burn  injuri«is  and  deaths  from  fires 
a.ssociated  with  mattresses,  particularly 
those  initially  ignited  by  open-flame 
sources,  such  as  lighters,  candles,  and 
matches.  The  Mattress  Open-Flame 
standard  prescribes  a  test  to  minimize  or 
delay  flashover  when  a  mattress  is 
ignited.  The  standard  requires 
manufacturers  to  test  specimens  of  each 
of  their  mattress  prototypes  befoFe 
mattresses  based  on  that  prototype  may 
be  introduced  into  commerce. 

The  Mattress  Open-Flame  .standard 
requires  detailed  documentation  of 
prototype  identification  and  testing 
records,  model  and  proiiatype 
specifications,  inputs  used,  name  and 
location  of  suppliers,  and  confirmation 
test  records,  if  establishments  choo.se  to 
pool  a  prototype.  This  documentation  is 
in  addition  to  documentation  already 
conducted  by  mattress  manufacturers  in 
their  efforts  to  meet  the  mattre.ss 
cigart:tte  standard  under  IB  CFR  part 
1B32.  CPSC  staff  estimates  that  there  are 
571  establishments  producing 
conventional  mattresses  and  100 
e.stablishments  producing 
nonconventional  mattresses  in  the 
United  States,  for  a  total  of  671  firms 
affected  by  this  standard.  CPSC  staff 
estimates  the  recordkeeping 
requirements  to  take  about  4  hours  and 
44  minutes  per  establishment,  per 
qualified  prototype.  Although  some 
larger  manufacturers  reportedly  are 
producing  mattresses  based  on  more 
than  100  prototypes,  most  mattress 
manufacturers  ba.se  their  complying 
production  on  15  to  20  prototypes. 

Assuming  that  e.stablishments  qualify 
their  production  with  an  average  of  20 
different  qualified  prototypes, 
recordkeeping  time  is  estimated  to  be 
94.7  hours  (4.73  hours  x  20  prototypes) 


per  ^^stabli.shment,  per  year.  (However, 
pooling  among  estahlishments  or  using 
a  prototype  qualification  for  longer  than 
1  year  will  reduce  this  estimate). 
Accordingly,  the  annual  recordkeeping 
time  co.st  to  all  mattress  producers  is 
estimated  at  63,521  hours  (94.7  hours  x 
671  estahlishments).  The  hourly 
compensation  for  the  time  required  for 
recordkeeping  is  .$27.64  (U.S.  Bureau  of 
Labor  .Statistics,  “Employer  Co.sts  for 
Enq)loyee  Conq)ensation,’’  June  2012, 
'fable  9,  total  compensation  for  all  .sales 
and  office  workers  in  goods-producing, 
private  indu.stries:  http://www.bls.gov/ 
ncs).  'fotal  estimated  costs  for 
recordkijeping  are  approximately  $1.7 
million  (63,521  hours  x  $27.64).  The 
estimated  annual  cost  of  information 
collection  requirements  to  the  federal 
government  is  approximately  $717,954. 

Dated:  March  14,  2013. 

'I’odd  A.  Stevenson, 

Sacratnry,  Cotisiinicr  Product  Safety 
('.oiumission. 

IFR  Doc.  201.3-06273  Filed  .3-18-13.  8:4.5  iim| 

SILLING  CODE  635&-01-P 


DEPARTMENT  OF  EDUCATION 

[Docket  No.  ED-201 3-ICCD-0031] 

Agency  Information  Collection 
Activities;  Comment  Request;  Fiscal 
Operations  Report  for  2012-2013  and 
Application  To  Participate  for  2014- 
2015  (FISAP)  and  Reallocation  Form 

AGENCY:  Department  of  Education  (ED), 
Federal  Student  Aid  (F.SA). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1 995  (44 
IJ..S.C.  chapter  3501  et  seq.),  ED  is 
proposing  a  revision  of  an  existing 
information  collection. 

DATES:  Interested  persons  are  invitiid  to 
submit  comments  on  or  before  May  20, 
2013. 

ADDRESSES:  Comments  submitted  in 
response  to  this  notice  .should  be 
submitted  electronically  through  the 
Federal  eRulernaking  Portal  at  http:// 
www.ragulations.gov  by  selecting 
Docket  ID  number  ED-201 3-ICCD-0031 
or  via  postal  mail,  commercial  delivery, 
or  hand  delivery.  Please  note  that 
comments  submitted  by  fax  or  email 
and  those  submitted  after  the  comment 
period  will  not  be  accepted.  Written 
requests  for  information  or  comments 
submitted  by  postal  mail  or  delivery 
should  be  addressed  to  the  Director  of 
the  Information  Collection  Clearance 
Division,  U.S.  Department  of  Education, 
400  Maryland  Avenue  SW.,  LBj,  Room 
2E117,  VVashington,  DC  20202-4537. 


FOR  FURTHER  INFORMATION  CONTACT: 

Electronically  mail 
ICDo(:ketMgr@ed.gov.  Please  do  not 
send  comments  here. 

SUPPLEMENTARY  INFORMATION:  fhe 
Department  of  luhication  (ED),  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA)  (44  U.S.C. 
3.506(c)(2)(A)),  provides  the  general 
public  and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed, 
revised,  and  continuing  collections  of 
information.  This  helps  the  Department 
asse.ss  the  impact  of  its  information 
collection  requirements  and  minimize 
the  public’s  reporting  burden.  It  also 
helps  the  puhlic  understand  the 
Department’s  information  collection 
requirements  and  provide  the  reejuested 
data  in  the  desired  format.  ED  is 
soliciting  comments  on  the  proposed 
information  collection  reejuest  (lUR)  that 
is  de.scribed  helow.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology.  Please  note 
that  written  comments  received  in 
response  to  this  notice  will  ’ne 
considered  public  records. 

Title  of  Collection:  Fiscal  Operations 
Report  for  2012-2013  and  Application 
to  Participate  for  2014-2015  (FISAP) 
and  Reallocation  Form. 

OMB  Control  Number:  1845-0030. 

Type  of  Review:  A  revision  of  an 
existing  information  collection. 

Respondents/ A  ffected  Public:  State, 
Local,  or  Tribal  Governments,  Private 
Sector. 

Total  Estimated  Number  of  Annual 
Responses:  4,258. 

Total  Estimated  Number  of  Annual 
Burden  Hours:  85,332. 

Abstract:  The  data  submitted 
electronically  in  the  Fi.scal  Operations 
Report  and  Application  to  Participate 
(FISAF’)  through  FISAP  on  the  Web  is 
used  by  the  Department  of  Education  to 
determine  the  institution’s  funding  need 
for  the  award  year  and  monitor  program 
effectiveness  and  accountability  of  fund 
expenditures.  The  Reallocation  form  is 
part  of  FISAP  on  the  Web.  The  Higher 
Education  Amendments  (HEA)  requires 
that  if  an  institution  anticipates  not 
using  all  of  its  allocated  funds  for  the 
Perkins,  F’ederal  Work  Study  (FWS),  and 
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Federal  Supplemental  Education 
Opportunity  Cirant  (FSEOG)  programs 
by  the  end  of  an  award  year,  it  must 
specify  the  anticipated  remaining 
unused  amount  to  the  Secretary.  In 
addition  tc)  renewing  the  expiration 
(late,  references  to  dates  and  award 
years  dates  have  heen  updated  on  the 
forms  and  in  the  instructions  for  both 
documents.  The  FISAP  form  has  heen 
revised  to  use  technology  to  gather 
existing  data  electronically  from  other 
sources  r(^quiring  less  data  entry. 

Dated:  March  13,  2013. 

Kate  Muilan, 

Actiiig  nirector.  Infnrnuilion  CoUvciUm 
CAoanmcc  Division.  Privacy.  Information  and 
Itccords  Manaficnumt  Sciviccs.  Office  of 
Management. 

II'R  Doc .  2(ll3-(Mi2:»7  Kileil  ,3-18-13;  8:43  anil 
BILLING  CODE  4000-01 -P 

DEPARTMENT  OF  EDUCATION 

(Docket  No.:  ED-201 2-ICCD-00671 

Agency  Information  Collection 
Activities;  Submission  to  the  Office  of 
Management  and  Budget  for  Review 
and  Approval;  Comment  Request; 
Impact  Evaluation  of  Math  Professional 
Development 

agency:  Institute  of  Education  Sciences 
(lES),  Department  of  Education  (ED). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  ltl‘)5  (44 
U.S.fL  chapter  3501  et  seq.),  ED  is 
proposing  a  new  information  collection. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  18, 
2013. 

ADDRESSES:  Comments  submitted  in 
response  to  this  notice  should  be 
submitted  electronically  through  the 
Federal  eRulemaking  Portal  at  http:// 
WWW. regulations. gov  by  selecting 
Docket  ID  number  ED-201 2-ICCD-0067 
or  via  postal  mail,  commercial  delivery, 
or  hand  delivery.  Please  note  that 
comments  submitted  by  fax  or  email 
and  those  submitted  after  the  comment 
period  will  not  be  accepted.  Written 
requests  for  information  or  comments 
submitted  by  postal  mail  or  delivery 
should  be  addre.s.sed  to  the  Director  of 
the  Information  Collection  Clearance 
Division,  U.S.  Department  of  Education, 
400  Maryland  Avenue  SW.,  LBJ,  Room 
2E117,  Washington.  DC  20202-4537. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elef;tronically  mail 
ICDocketMgt@ed.gov.  Please  do  not 
send  comments  here. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Education  (ED),  in 


accordance  wdth  the  Paperwork 
Reduction  Act  of  1995  (PRA)  (44  U.S.C. 
3506(c)(2)(A)),  provides  the  general 
public  and  Federal  agencies  with  an 
opportunity  to  t;omment  on  proposed, 
revised,  and  continuing  collections  of 
information.  This  helps  the  Department 
assess  the  impact  of  its  information 
collection  requirements  and  minimize 
the  public’s  reporting  burden.  It  also 
helps  the  public  understand  the 
Department’s  information  collection 
requirements  and  provide  the  recpiested 
data  in  the  desired  format.  ED  is 
soliciting  comments  on  the  proposed 
information  collection  reque.st  (ICR)  that 
is  described  below.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  i.ssues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  icsed  in  a  timelv  manner; 

(3)  is  the  estimate  of  burden  a{;curate; 

(4)  how  might  the  Department  enhance 
the  (piality,  utility,  and  i;larity  of  the 
information  to  be  colloi;ted;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology.  Please  note 
that  written  comments  received  in 
response  to  this  notice  will  be 
considered  public  records. 

Title  of  Collection:  Impact  Evaluation 
of  Math  Professional  Development. 

OMB  Control  Niiinber:  1850 — New. 

Type  of  Review:  New  collection, 
request  fora  new  OMB  Control  Number. 

Respondents/ A  ffected  Public:  State, 
Local,  or  Tribal  Covernments. 

Total  Estimated  Number  of  Annual 
Responses:  1,260. 

Total  Estimated  Number  of  Annual 
Burden  Hours:  2,211. 

Abstract:  This  package  requests 
clearance  to  recruit  ami  collect  data 
from  districts,  schools,  and  teachers  for 
a  study  of  math  professional 
development  (PD).  The  study  will 
provide  important  information  about  the 
implementation  and  impact  of 
intensive,  content-focused  professional 
development  on  fourth  grade  teachers’ 
content  knowledge,  classroom  practice, 
and  their  .students’  achievement.  The 
evaluation  has  an  experimental  design 
with  teacher-level  random  assignment 
of  a  volunteer  sample  of  approximately 
200  fourth  grade  teachers  in  six  districts 
to  receive  either  the  study’s  PD  or  the 
district’s  “business-as-usual”  PD. 
Findings  will  be  presented  in  a  final 
report  scheduled  for  release  in  February 
2016. 


Dated:  March  12,  2013. 

Tomakie  Washington, 

Acting  Director,  Information  Collection 
Clearance  Division.  Privacy,  Information  and 
Records  Management  Services,  Office  of 
Management. 

II’R  Doi:.  2l)i;i-Of.23:i  Filed  ,3-18-13;  8:43  am] 

BILLING  CODE  400(M}1-P 


DEPARTMENT  OF  EDUCATION 

[Docket  No.  ED-201 3-ICCD-0001] 

Agency  Information  Collection 
Activities;  Submission  to  the  Office  of 
Management  and  Budget  for  Review 
and  Approval;  Comment  Request; 
Formula  Grant  for  the  Electronic 
Application  System  for  Indian 
Education  (EASIE) 

AGENCY:  Office  of  Elementary  and 
Sef;(mdary  Education  (OESE), 
Department  of  Education  (ED). 

ACTtON:  Notice. 

SUMMARY;  In  accordance  with  the 
Paperwork  Reduction  At;t  of  1995  (44 
U.S.t;.  f:hapter  3501  et  sf;q.],  ED  is 
proposing  an  extension  of  an  existing 
information  collection. 

DATES:  Interested  persons  are  invited  to 
submit,  comments  on  or  before  April  18, 
2013. 

ADDRESSES:  Comments  submitted  in 
response  to  this  notice  should  be 
submitted  electronically  through  the 
Federal  eRulemaking  Portal  at  bttp:// 
www.regulations.gov  by  selecting 
Docket  ID  number  ED-201 3-ICCD-OOOl 
or  via  postal  mail,  commercial  delivery, 
or  hand  delivery.  Please  note  that 
comments  submitted  by  fax  or  email 
and  those  submitted  after  the  comment 
period  will  not  be  accepted.  Written 
requests  for  information  or  comments 
sulmiitted  by  postal  mail  or  delivery 
should  be  addressed  to  the  Director  of 
the  Information  Collection  Clearance 
Division,  U.S.  Department  of  Education, 
400  Maryland  Avenue  SW.,  LBJ,  Room 
2E117,  Washington,  DC  20202-4537. 
FOR  FURTHER  INFORMATION  CONTACT: 
Electronically  mail 
lCDocketMgi@ed.gov.  Please  do  not 
send  comments  here. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Education  (ED),  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA)  (44  U.S.C. 
3506(c)(2)(A)),  provides  the  general 
public  and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed, 
revised,  and  continuing  collections  of 
information.  This  helps  the  Department 
assess  the  impact  of  its  information 
collection  requirements  and  minimize 
the  public’s  reporting  burden.  It  also 
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helps  the  public  uncierstaiul  the 
Department’s  information  collection 
re(juirements  and  provide  the  requested 
data  in  the  desired  format.  ED  is 
soliciting  comments  on  the  propo.sed 
information  collection  request  (ICR)  that 
is  described  below.  The  Department  of 
Education  is  especially  intere.sted  in 
public  comment  addressing  the 
following  issues;  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department:  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  bufden  accurate; 

(4)  how  might  the  De[)artment  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology.  Please  note 
tliat  written  comments  received  in 
response  to  this  notice  will  be 
considered  ])ublic  records. 

Titln  of  Collection:  Formula  Grant  for 
the  Electronic  Application  System  for 
Indian  Education  (EASIE). 

OMB  Control  Number:  1810-0021. 

Type  of  Review:  An  extension  of  an 
existing  information  collection. 

Respondents/Affected  Public:  State, 
Local,  and  Tribal  Governments. . 

Total  Estimated  Number  of  Annual 
Responses:  11,300. 

Total  Estimated  Number  of  Annual 
Burden  Hours:  9,590. 

Abstract:  The  Office  of  Indian 
Education  (OIE)  of  the  Department  of 
Education  (ED)  requests  clearance  for 
the  Indian  Education  Formula  Grant 
Application  authorized  under  Title  VII, 
Part  A,  Subpart  1  of  the  Elementary  and 
Secondary  Education  Act,  as  amended 
(ESEA).  The  Indian  Education  Formula 
Grant  (GFDA  H4.060A),  is  not 
competitive  or  discretionary  and 
recpiires  the  annual  submission  of  the 
application  from  the  Local  Education 
Agency  aiul  or  Tribe.  The  funds  \mder 
this  program  assist  applicants  to  provide 
Indian  students  with  the  opportunity  to 
meet  the  same  challenging  state 
standards  as  all  other  .students  and  meet 
the  unique  educational  and  culturally 
related  academic  needs  of  American 
Indian  and  Alaska  Native  students.  The 
amount  of  the  aw’ard  for  each  applicant 
is  determined  by  a  formida  based  on  tbe 
reported  number  of  American  Indian/ 
Alaska  Native  .students  identified  in  the 
application,  the  state  per  pupil 
expenditure,  and  the  total  appropriation 
jjivailable.  The  information  collection  is 
also  necessary  to  meet  the  Government 
Performance  and  Results  Act  (GPRA) 
requirements.  The  collection  is 
authorized  by  section  7114(a)  of  the 
ESEA,  20  U.S.C.  7424(a),  and  by  set;tion 


4  of  the  Government  Performance  and 
Results  Act  of  1993  ((JPRA). 

Ualed.  March  1.3,  2013. 

Tomakie  Washington, 

Acting  Director,  Information  Collection 
Clearance  Division,  Privacy,  Information  and 
Records  Management  Serx'ices,  Office  of 
Management. 

IFR  Dor.  201;M»K2:15  Filed  3-18-1:1;  H:4.S  am) 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

[Docket  No.  ED-201 2-ICCD-0052] 

Agency  Information  Collection 
Activities;  Submission  to  the  Office  of 
Management  and  Budget  for  Review 
and  Approval;  Educational  Opportunity 
Centers  Program  (EOC)  Annual 
Performance  Report 

agency;  Office  of  Secondary  Education 
(OPE),  Department  of  Education  (ED). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  3501  et  seq.),  ED  is 
proposing  a  new  information  collection. 
DATES:  Interested  per.sons  are  invited  to 
submit  comments  on  or  before  April  18, 
2013. 

ADDRESSES:  Comments  submitted  in 
response  to  this  notice  should  be 
submitted  electronically  through  the 
Federal  eRulemaking  Portal  at  http:// 
www.regulations.gov  by  selecting 
Ducket  ID  nujriliei'  ED— 2012— KICD-0052 
or  via  postal  mail,  commercial  delivery, 
or  hand  delivery.  Plea.se  note  that 
comments  submitted  by  fax  or  email 
and  those  submitted  after  the  comment 
period  will  not  be  accepted.  Written 
requests  for  information  or  comments 
submitted  by  postal  mail  or  delivery 
should  be  addressed  to  the  Director  of 
the  Information  Collection  Clearance 
Division,  U.S.  Department  of  Education, 
400  Marvland  Avenue  SW.,  LB),  Room 
2E117.  VVa.shington,  DC  20202-4537. 
FOR  FURTHER  INFORMATION  CONTACT: 
Electronically  mail 
ICDocketMgr@ed.gov.  Please  do  not 
send  comments  here. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Education  (ED),  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA)  (44  U.S.C. 
3506(c)(2)(A)),  provides  the  general 
public  and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed, 
revised,  and  continuing  collections  of 
information.  This  helps  the  Department 
a.sse.ss  the  impact  of  its  information 
collection  requirements  and  minimize 
the  public’s  reporting  burden.  It  also 
helps  the  public  understand  the 


Department’s  information  collection 
requirements  and  provide  the  recpiested 
data  in  the  desired  format.  ED  is 
soliciting  comments  on  the  proposed 
information  collection  request  (ICR)  that 
is  de.scribed  below.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department:  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner, 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology.  Please  note 
that  written  comments  received  in 
response  to  this  notice  will  be 
considered  public  records. 

Title  of  Collection:  Educational 
Opportunity  Genters  Program  (EOC) 
Annual  Performance  Report. 

OMB  Control  Number:  1840 — New. 

Type  of  Review:  New  collection, 
request  for  a  new  OMB  Control  Number. 

Respondents/ Affected  Public:  State, 
Local,  or  Tribal  Governments. 

Total  Estimated  Number  of  Annual 
Responses:  128. 

Total  Estimated  Number  of  Annual 
Burden  Hours:  1,024. 

Abstract:  Educational  Opportunity 
Centers  grantees  must  submit  the  report 
annually.  The  reports  provides  the 
Department  of  Education  with 
information  needed  to  evaluate  a 
grantee’s  performance  and  compliance 
with  program  requirements  and  to 
award  prior  experience  points  in 
accordance  with  the  program 
regulations.  The  data  collection  is  ahso 
aggregated  to  provide  national 
information  on  project  participants  and 
program  outcomes. 

Dated:  March  13.  2013. 

Kate  Mullan, 

Acting  Director,  Information  Collection 
Clearance  Division,  Privacy,  Information  and 
Records  Management  Ser\’ices,  Office  of 
Management. 

IFR  Dfx;.  2013-08238  Filed  3-18-13;  8:4,'>  am) 

BILLING  CODE  4000-01-4> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  iCI 3-9-000] 

Commission  Information  Collection 
Activities;  Comment  Request 

agency:  Federal  Energy  Regulatory' 
Commission,  t)(lE. 
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action:  Request  for  comment. 

SUMMARY:  In  compliance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
3507(a)(1)(D),  the  Federal  Energy 
Regulatory  Commission  (Commi.ssion  or 
FERC)  is  submitting  the  information 
collection,  FERC-730  (Report  of 
Transmission  Investment  Activity),  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  of  the  information 
collection  riiquirements.  Any  interested 
person  may  file  comments  directly  with 
OMB  and  should  address  a  copy  of 
those  comments  to  the  Commission  as 
explained  below.  The  Commission 
issued  a  Notice  in  the  Federal  Register 
(77  FR  77069,  12/31/2012)  requesting 
public  comments.  FERC  received  no 
comments  on  the  FER('-730  and  is 
making  this  notation  in  its  submittal  to. 
OMB. 

DATES:  Comments  on  the  collection  of 
information  are  due  by  April  18,  2013. 
ADDRESSES:  C^omments  filed  with  OMB 
(identified  by  the  OMB  Control  No. 
1902-0239)  should  be  sent  via  email  to 
the  Office  of  Information  and  Regulatory 
Affairs:  oira_subnussion@owb.gov. 
Attention:  Federal  Energy  Regulatory 
Commission  Desk  Officer.  The  Desk 
Officer  may  also  be  reached  via 
telephone  at  202-395-4718. 

A  copy  of  tin;  ct)mments  should  also 
be  sent  to  the  Federal  Energy  Regulatory 
(’.onnnission,  identified  by  the  Docket 
No.  1C13-9-000,  by  either  of  the 
following  methods: 

•  vFiling  at  (Commission's  Wnb  Sita: 
http:f/w\\'w.feri:.gov/docs-fiUng/ 
efiling.asp. 

•  Mail/lland  Delivers'/Courinr: 
Federal  Energy  Regulatory  Commission. 
Secretary  of  the  Commission,  888  First 
Street  NE.,  Washington,  DC  20426. 


Instructions:  All  submissions  must  be 
formatted  and  filed  in  accordance  with 
submission  guidelines  at:  http:// 
K-ww.forc.gov/help/submission- 
guide.asp.  For  user  assistance  contact 
FERC  Online  Support  by  email  at 
ferconIinesupport@ferc.gov,  or  by  phone 
at:  (866)  208-3676  (toll-free),  or  (202) 
502-8659  for  TTY. 

Docket:  Users  interested  in  receiving 
automatic  notification  of  activity  in  this 
docket  or  in  viewing/downloading 
comments  and  issuances  in  this  docket 
may  do  so  at  http://w\rw.ferc.gov/docs- 
filing/docs-filing.asp. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Brown  may  be  reached  by  email 
at  DataCAearancf^FEIlC.gov,  by 
telephone  at  (202)  502-8663,  and  by  fax 
at  (202)  273-0873. 

SUPPLEMENTARY  INFORMATION: 

Tit/e:  FERC-730:  Report  of 
Transmission  Investment  Activitv- 

OMB  Control  No.:  1902-0239 

Type  of  Request:  Three-year  extension 
of  the  FERC-730  information  collection 
requirements  with  no  changes  to  the 
reporting  requirements. 

Abstract:  Pursuant  to  Section  219  ’  of 
the  Federal  Power  Act,  the  C’ommission 
issued  FERC  Order  No.  679^,  Promoting 
Transini-ssion  Investment  I'hrough 
Pricing  Reform.  In  Order  No.  679  P'ERC 
amended  its  regulations  in  18  CFR  35.35 
to  establish  incentive-based  (including 
performance-based)  rate  treatments  for 
the  transmission  of  electric  energy  in 
interstate  commerce  by  public  utilities. 
The  Commission  intended  the  order  to 
benefit  consumers  by  ensuring 
reliability  and  to  reduce  the  cost  of 
delivered  power  by  reducing 
transmission  congestion.  Order  No.  679 
also  adopted  an  annual  reporting 
requirement  (FERC-73())  for  utilities 
that  receive  incentive  rale  treatment  for 
specific  transmission  projects.  The 


FERC-730  provides  annual  data  on 
transmission  capital  expenditures  as 
well  as  project  status  detail.  The 
Commission  requires  that  filers  specify 
which  projects  are  currently  receiving 
incentives  in  the  project  detail  table  and 
that  they  group  together  those  facilities 
receiving  the  same  incentive. 
Specifically,  in  accordance  with  the 
■Statute,  public  utilities  with  incentive 
rates  must  file: 

•  Actual  transmission  investment  for 
the  most  recent  calendar  year,  and 
projected,  increrrtental  investments  for 
the  next  five  calendar  years  (in  dollar 
terms);  and 

•  a  project  by  project  listing  that 
specifies  for  each  project  the  most  up  to 
date,  expec:ted  completion  date, 
percentage  completion  as  of  the  date  of 
filing,  and  reasons  for  delays  for  all 
current  and  projected  investments  over 
the  next  five  calendar  years.  Projects 
with  projected  costs  less  than  .$20 
million  are  excluded  from  this  listing. 

To  ensure  that  Commission  rules  are 
successfully  meeting  the  objectives  of 
Section  219,  the  Commission  collects 
industry  data,  projections  and  related 
information  that  detail  the  level  of 
investment.  FERC-730  information 
regarding  projected  investments  as  well 
as  information  about  completed  projects 
allows  the  Commission  to  monitor  the 
success  of  the  transmission  pricing 
reforms  and  to  determine  the  status  of 
critical  projects  and  reasons  for  delay. 

Type  of  Respondents:  Public  utilities 
that  have  been  granted  incentive  based 
rat6  treatment  for  specific  transmission 
projects  under  the  provisions  of  18  Cl’R 
35.35(h)  must  file  the  FERC-73(). 

Estimate  of  Annual  Burden:  ’'*  Tin; 
Commi.ssion  estimates  the  total  Public 
Reporting  Burden  for  this  information 
collection  as: 


FERC-730— Report  of  Transmission  Investment  Activity 


Number  of  respondents  | 

Number  of 

responses  per  respondent  i 

Total  number  of  responses  i 

Average  ; 

burden  hours  per  response  i 

Estimated  total  annual 
burden 

(A)  1 

(B) 

(A)  X  (B)  =  (C)  ' 

(D)  I 

(C)  X  (D) 

63 

i 

I  1 

I  •  63 

j  30  I 

1,890 

The  total  estimated  annual  co.st 
burden  to  respondents  is  $130,428.17 
[1 .890  hours  -s-  2080  ^  hours  per  year  * 

$1 43.540/year"*  =  $130,428.17]." 

Con7;ne*/}fs;  Comments  are  invited  on: 

(1)  Whether  the  collection  of 


'  Knorgy  Policy  Art  of  200.S.  Public  l.aw  HW-.SS, 
119  .Stat.  r.94,  31.5  and  128a  (2005). 

2  RM0r.-4-e0()  (i,s.suod  7/2l)/2(«)(l).  published;  71  - 
FR  43294.  ,  ^  .  .  f  l  , 


information  is  necessary  for  the  proper 
perfonnance  of  the  functions  of  the 
C'ommission,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  and  cost  of  the  collection 


■'*  Burden  is  defined  as  the  total  time,  effort,  or 
financial  re.sources  expended  by  persons  to 
generate,  maintain,  retain,  nr  disclose  or  provide 
information  to  or  for  a  Federal  agengy.  For  further 
explan.ation  of  what  is  included  in  the  infonnation 


of  information,  including  the  validity  of 
the  methodology  and  assumptions  u.sed; 

(3)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  collection; 
and  (4)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 


collection  liurden,  reference  5  Code  of  Federal 
Regulations  1320,3. 

•*  2080  hours/year  =  40  hours/week  *  52  weeks/ 
year. 

^Average  annual  Salary  per  employee  in  2012. 
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who  are  to  respond,  including  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Dated:  March  12.  2013. 

Kimberly  D.  Bose. 

Hucretary. 

IFR  Hoc..  2013-06201  Filed  3-18-13;  8:45  am) 

BILLING  CODE  8717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPI  3-92-000) 

Gulf  South  Pipeline  Company,  LP; 
Notice  of  Application 

Take  notice  that  on  March  1,  2013, 
Culf  South  Pipeline  Company,  LP  (Gulf 
South),  filed  in  Docket  No.  CP13-92- 
000,  an  application  pursuant  to  .section 
7(b)  of  tlie  Natural  Gas  Act  (NGA)  and 
Part  157  of  the  Commission’s 
regulations,  requesting  authorization  to 
abandon  by  sale  to  an  affiliated 
company,  Boardwalk  Mississippi 
Intrastate  Pipeline  Company,  LLC, 
approximately  511  miles  of  low/Iower- 
pres-sure  pipeline,  consisting  of  479 
miles  of  transmission  pipeline  and  32 
miles  of  gathering  pipeline,  associated 
meters,  and  appurtenant  and  auxiliary 
facilities  located  in  Mississippi,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Commission’s  Web  site  at  http:// 
imw./erc.govusing  the  “eLihrary”  link. 
Enter  the  docket  number,  excluding  the 
last  three  digits,  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  cair(866)  208-3679  or  TTY, 
(202)  502-8659. 

Any  questions  regarding  this 
application  should  be  directed  to  Mr, ). 
Kyle  Stephens,  Vice-President, 
Regulatory  Alfairs,  Gulf  South  I’ipeline 
Company,  LP,  9  Greenway  Plaza,  Suite 
2800,  Houston,  Texas,  77046,  or  by 
calling  (713)  479-8033  (telephone)  or 
(71 3-)  479-1846  (fax) 
Kyle.Stepb(ins@bwpinIp.coni. 

Pursuant  to  Section  157.9  of  the 
Commission’s  rules,  18  CFR  157.9, 
within  90  days  of  this  Notice  the 
Commission  staff  will  either:  Complete 
its  environmental  assessment  (EA)  and 
place  it  into  the  Commission’s  public 
record  (eLibrary)  for  this  proceeding,  or 
issue  a  Notice  of  Schedule  for 
Environmental  Review.  If  a  Notice  of 
Schedule  for  Environmental  Review  is 
issued,  it  will  indicate,  among  other 
milestones,  the  anticipated  date  for  the 
Commission  staffs  issuance  of  the  final 


environmental  impact  .statement  (FEIS) 
or  EA  for  this  proposal.  The  filing  of  the 
EA  in  the  Commission’s  public  record 
for  this  proceeding  or  the  issuance  of  a 
Notice  of  Schedule  for  Environmental 
Review  will  serve  to  notify  federal  and 
state  agencies  of  the  timing  for  the 
completion  of  all  necessary  review's,  and 
tdie  subseipient  need  to  complete  all 
federal  authorizations  within  90  days  of 
the  date  of  issuance  of  the  Commission 
staffs  FEIS  or  EA. 

There  are  two  ways  to  become 
involved  in  the  Commission’s  review  of 
this  project.  First,  any  person  w'ishing  to 
obtain  legal  .status  by  becoming  a  party 
lo  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date 
stated  below',  file  with  the  Federal 
Energy  Regulatory  (Commission,  888 
First  Street  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
(CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  mu.st  .submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission’s^ 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission’s 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  w'ith  the  (Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 


required  to  serve  copies  of  filed 
documents  on  all  other  parties. 

However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commi.ssion)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission’s  final  order. 

The  Commis,sion  strongly  encourages 
electronic  filings  of  comments,  protests 
and  interventions  in  lieu  of  paper  using 
the  “eFiling”  link  at  http:// 
www.ferc.gov.  Persons  unable  to  file 
electronically  should  submit  an  original 
and  14  copies  of  the  protest  or 
intervention  to  the  Federal  Energy 
regulatory  Commission,  888  First  Street 
NE.,  Washington,  DC  20426. 

Comment  Date:  April  2,  2013. 

Dated:  March  12,  2013. 

Kimberly  D.  Bose, 

Secretary'. 

IFR  Doc.  2013-06204  Filed  3-18-13;  8:45  ami 

BILLING  CODE  6717-01-l> 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPI  3-87-000] 

Equitrans,  L.P.;  Equitable  Gas 
Company,  LLC;  Notice  of  Application 

Take  notice  that  on  March  1,  2013, 
Equitrans,  L.P.  (Equitrans),  625  Liberty 
Avenue,  Suite  1700,  Pittsburgh, 
Pennsylvania  15222,  and  Equitable  Gas 
Company,  LLC  (EGC),  225  North  Shore 
Drive,  Pittsburgh,  Pennsylvania  15212, 
jointly  filed  in  Docket  No.  CPI 3-87-000 
an  application  pursuant  to  .section  7(b) 
of  the  Natural  Gas  Act  (NGA)  reque.sting 
that  the  Commission  grants  approval  to 
abandon,  by  transfer  from  Equitrans  to 
EGC,  a  pipeline  lateral  designated  as  the 
H-153  Line  and  all  equipment  and 
associated  appurtenances.  Also,  EGC 
requests  that  the  Commission 
determines  that,  upon  abandonment,  the 
H-153  Line  w’ill  provide  local 
distribution  .service  exempt  from  the 
Commi.ssion’s  jurisdiction,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  The  filing  may  also 
be  viewed  on  the  Web  at  http:// 
ivw w./ere.gov  using  the  “eLibrary”  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll 


16846 
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free  at  (868)  208-3676,  or  TPY,  contact 
(202) 502-8659. 

Any  questions  concerning  this 
appiication  may  be  directed  to  Paul  W. 
Diehl.  Senior  Counsel-Midstream,  EQT 
CA)rporatibn,  625  Liberty  Avenue,  Suite 
1700,  Pittsburgh.  Pennsylvania  15222  at 
(412)  39.5-540  or  by  email  at 
PDieh  l@eq  t.com. 

Pursuant  to  section  157.9  of  the 
Commission’s  rules,  18  CFR  157.9, 
within  90  days  of  this  Notice  t)ie 
Commission  staff  will  either  complete 
its  environmental  assessment  (EA)  and 
place  it  into  the  Commission's  public 
ret;ord  (eLibrary)  for  this  proceeding;  or 
issue  a  Notice  of  Sc:hedule  for 
Environmental  Review.  If  a  Notice  of 
Schedule  for  Environmental  Review  is 
issued,  it  will  indicate,  among  other 
milestones,  the  anticipated  date  for  the 
(lommi.ssion  staff  s  issuance  of  the  final 
environmental  impact  statement  (FEIS) 
or  EA  for  this  propijsal.  The  filing  of  the 
EA  in  the  Commi.ssion’s  public  record 
for  this  prot:eeding  or  the  issuance  of  a 
Notice  of  .Schedule  for  Environmental 
Review  will  serve  to  notify  federal  and 
state  agencies  of  the  timing  for  the 
completion  of  all  necessary  reviews,  and 
the  subsequent  need  to  complete  all 
federal  authorizations  within  90  days  of 
the  date  of  issuance  of  the  C,ommission 
staffs  FEIS  or  EA. 

There  are  two  ways  to  become 
involved  in  tbe  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date 
stated  below,  file  with  the  Federal 
Energy  Regulatory  (Commission,  888 
First  Street  NE..  VVashington,  DC  20426. 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
(Commission’s  Rules  of  Practice  and 
Procedure  (18  (CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NCA  (18 
(CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  ,Secretar\'  of  the 
(Commission  and  will  receive  copies  of 
ail  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
original  and  7  copies  of  filings  made 
with  the  Commi.ssion  and  must  mail  a 
copy  to  the  applicant  and  to  every  other 
party  in  the  proceeding.  Only  parties  to 
the  proceeding  can  ask  for  qourt  review 
of  Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
.SetTetary  of  the  Commi.ssion,  as  .soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  projcctj  'I'he  (Commission  will 
consider  !th(?sH  comments  ill  i 


determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission’s 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  onlv  to 
the  party  or  parties  directly  involved  in. 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  r(!view  of  this 
project  should  submit  an  original  anti 
two  copies  of  their  comments  to  the 
.Secretary  of  the  (Commission. 
Environmental  cornmentors  will  be 
placed  on  the  (Commi.ssion’s 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commi.ssion’s 
environmental  review  jirocess. 
Environmental  cornmentors  will  not  bt; 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 

However,  the  non-party  cornmentors 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
(Commission’s  final  order. 

The  Commission  strongly  encourages 
electronic  filings  of  comments,  protests 
and  interventions  in  lieu  of  paper  using 
the  “eFiling"  link  at  http:// 

WWW. fere. gov.  Persons  unable  to  file 
electronically  should  submit  an  original 
and  14  copies  of  the  prottist  or 
intervention  to  the  Federal  Eiujrgy 
Regulatory  Commi.ssion,  888  First  Street 
NE.,  \Va.shington,  DC  20426. 

This  filing  is  accessible  on-line  at 
http://www.fer(:.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  (Commission’s  Public 
Reference  Room  in  Wasliington,  DC. 
Tlwre  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  email  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FER(C 
Online  service,  please  email 
FERCOnlineSupport@ferc.gov,  or  call 
(866)  208-3676  (tol)  free).  For  TTY,  call 
(202) 502-8659. 

(Comment  date:  5:00  |3.m.  Eastern 
Time  on  April  2,  2013. 

Dated;  March  12,  2013. 

Kimberly  1).  Bose, 

Secretary. 

il'R  Doi:.  2()n-OK20.5  I'ilid  8:45  amj  ■. 

BILUNO  CODE  6717-Ot-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPI 3-88-000]' 

Notice  of  Application;  Equitrans,  L.P. 

Take  notice  that  on  March  1, 2013, 
Equitrans,  L.P.  (Equitrans).  625  Liberty 
Avenue,  Suite  1700,  Pittsburgli, 
I’ennsylvania  15222.  filed  in  Docket  No. 
(CP13-88-000  an  application  pursuant 
to  section  7(b)  of  the  Natural  (Cas  Act 
(N(jA)  requesting  the  (Commission 
authorize  the  abandonment,  by  transfer 
from  Equitrans  to  Equitable  (Cas 
Company,  LLC  (EQ(C),  of  certain 
gathering  facilities.  Specifically,  the 
gathering  facilities  consists  of  six 
pipeline  laterals  (M-23,  M-25,  M-30, 
M-31,  M-32.  and  M-71),  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  Tbe  filing  may  also 
be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  “eLibrary”  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  plea.se  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll 
free  at  (866)  208-3676,  or  'ITY,  c:ontact 
(202) 502-8659. 

Any  questions  concerning  this 
application  may  be  directed  to  Paul  W. 
Diehl,  Senior  (Counsel-Midstream*,  EQT 
(Corporation,  625  Liberty  Avenue,  Suite 
1700,  Pitt.sburgh,  Pemcsylvania  15222  at 
(412)-395-540  or  by  email  at 
PDiehI@eqt.com. 

Pursuant  to  .section  157.9  of  the 
Commission’s  rules.  18  CFR  157.9, 
within  90  days  of  this  Notice  the 
(Commi.ssion  staff  will  either  complete 
its  environmental  a.sse.ssment  (EA)  and 
place  it  into  the  Commission’s  public 
record  (eLibrary)  for  this  proceeding;  or 
issue  a  Notice  of  Schedule  for 
Environmental  Review.  If  a  Notice  of 
Schedule  for  Environmental  Review  is 
i.ssued,  it  will  indicate,  among  other 
milestones,  the  anticipated  date  for  the 
(Commission  staffs  issuance  of  the  final 
environmental  impact  statement  (FEIS) 
or  EA  for  this  proposal.  The  filing  of  the 
EA  in  the  (Commission’s  public  record 
for  this  proceeding  or  the  issuance  of  a 
Notice  of  Schedule  for  Environmental 
Review  will  serve  to  notify  federal  and 
.state  agencies  of  the  timing  for  the 
completion  of  all  necessary  reviews,  and 
the  subsequent  need  to  complete  all 
federal  authorizations  within  90  days  of 
the  date  of  issuance  of  the  Commission 
staft’s  FEIS  or  EA. 

There  are  two  ways  to  become  ,, 
involved  in  the  Commission 's.revtevv  of 
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this  project.  F'irst,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  jlrocoedings  for  this  project 
should,  on  or  before  the  comment  date 
stated  below,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  .Street  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
(Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  .385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
original  and  7  copies  of  filings  made 
with  the  Commission  and  must  mail  a 
copy  to  the  applicant  and  to  every  other 
party  in  the  proceeding.  Only  parties  to 
the  proceeding  can  ask  for  court  review 
of  (Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  TJhe  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission’s 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commentors  will  be 
placed  on  the  Commission’s 
environmental  mailing  li.st,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission’s 
environmental  review  process. 
Environmental  commentors  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 

However,  the  non-party  commentors 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission’s  final  order. 

The  Commission  strongly  encourages 
electronic  filings  of  comments,  protests 
and  interventions  in  lieu  of  paper  using 
the  “eFiling”  link  at  http:// 


www.ferc.gov.  Persons  unable  to  file 
electronically  should  submit  an  original 
and  14  copies  of  the  protest  or 
intervention  to  the  Federal  Energy 
regulatory  Commission,  888  First  Street 
NE.,  Washington,  U(>  20426. 

This  filing  is  accessible  on-line  at 
http://wwv,'.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “e.Subscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  email  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assi.stance  with  any  FERC 
(Inline  service,  please  email 
FEECOnlineSupport®ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202) 502-8659. 

Comment  date:  5:00  p.m.  Eastern 
Time  on  April  2,  2013. 

Dated:  March  12,  2013. 

Kimberly  D.  Bose, 

Secretary. 

(FR  Doc.  2013-0620.3  Filed  .3-18-13;  8:45  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #2 

Take  notice  that  the  Commission 
received  the  following  electric  corporate 
filings: 

Docket  Numbers:  ECl  3-79-000. 

Applicants:  Atlantic  Path  15,  LLC. 

Description:  Application  of  Atlantic 
Path  15,  LLC  for  Authorization  under 
Section  203  of  the  Federal  Power  Act  for 
Disposition  of  Jurisdictional  Facilities 
and  Request  for  Expedited 
Consideration  and  Confidential 
Treatment. 

Filed  Date:  3/1-i/ 13. 

Accession  Number:  20130311-5080. 

Comments  Due:  5  p.m.  ET  4/1/13. 

Take  notice  that  the  Commission 
received  the  following  exempt 
wholesale  generator  filings: 

Docket  Numbers:  EGl  3-1 9-000. 

Applicants:  PATUA  PROJECTT  LLC. 

Description:  Notice  of  Self- 
Certification  of  PATUA  PROJEirr  LLC. 

Fifed  Date;  3/1 1/13. 

Accession  Number:  20130311-5023. 

Comments  Due:  5  p.m.  ET  4/1/13. 

Take  notice  that  the  Commi.ssion 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  ERl  3-1 064— 000. 

Applicants:  Pacific  (ias  and  Electric 
Company. 

Description:  Pacific  Gas  and  Electric 
Company  submits  tariff  filing  per 


35.13(a)(2)(iii:  Amendment  to  PWRPA 
lA  Appendix  B  and  Filing  of  Mocho  4 
WDT  Service  Agreement  to  be  effective 
3/12/2013. 

Filed  Date:  3/11/13. 

Accession  Number:  20130311-5000. 

Comments  Due:  5  p.m.  ET  4/1/13. 

Docket  Numbers:  ERl3-1065-00(). 

Applicants:  Northern  States  Power 
(Company,  a  Minnesota  corporation 

Description :  20 1 3-3- 
1 1  _Brookings_CMA_536_0.0. 0-Filing  to 
be  effective  1/13/2012. 

Filed  Date:  3/11/13. 

Accession  Number:  20130311-5070. 

Comments  Due:  5  p.m.  ET  4/1/13. 

Docket  Numbers:  ERl  3-1 066-000. 

Applicants:  Northern  States  Power 
Company,  a  Minnesota  corporation. 

Description:  2013-3- 
ll  Brookings  OMA_537_0.0. 0-Filing  to 
be  effective  1/13/2012. 

Filed  Date:  3/11/13. 

Accession  Number:  20130311-5074. 

Comments  Due:  5  p.m.  ET  4/1/13. 

Docket  Numbers:  ER13-1067-O0U. 

Applicants:  Northern  States  Power 
Company,  a  Minnesota  corporation 

Description:  201 3-3-1 1-CAPX- 
TCEA-BRKGS-538-0.0.0-Filing  to  be 
effective  1/13/2012. 

Filed  Date:  3/11/13. 

Accession  Number:  20130311-5078. 

Comments  Due:  5  p.m.  ET  4/1/13. 

Take  notice  that  the  Commission 
received  the  following  qualifying 
facility  filings; 

Docket  Numbers:  QFl  3-344-000. 

Applicants:  (^terpillar  Inc. 

Description:  Form  556 — Notice  of  self- 
certification  of  qualifying  cogeneration 
facility  status  of  Caterpillar  Inc. 

Filed  Date:  3/8/13. 

Accession  Number:  20130308-5217. 

Comments  Due:  None  Applicable. 

The  filings  are  accessible  in  the 
Commission’s  eLibrary  system  by 
clicking  on  the  links  or  querying  the 
docket  number. 

Any  person  desiring  to  intervene  or 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s 
Regulations  (18  CFR  385.211  and 
385.214)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specified  comment  date. 
Protests  may  be  considered,  but 
intervention  is  necessary  to  become  a 
party  to  the  proceeding. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
requirements,  interventions,  protests, 
service,  and  qualifying  facilities  filings 
can  be  found  at:  http://www.ferc.gov/ 
docs-filing/efiling/filing-req.pdf.  For 
other  information,  call  (866)  208-3676 
(toll  free).  For  TTY,  call  (202)  502-8659. 
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Oated:  March  11. 2013. 

Nathaniel  Davis,  Sr., 

Dopiity  Secmtan'. 

IFK  2013-0<i259  Filed  3-18-1.3;  8:45  ain| 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

Take  notice  that  the  Comnii.ssion 
received  tlie  following  electric  corporate 
filings; 

Docket  Numbers:  KCl  3-78-000. 
Applicants:  Plains  End  L.LC,  Plains 
End  II,  LLC],  Rathdruni  Power,  LL(^. 

Description:  Application  of  Plains 
End,  LLC,  et  al.  under  EPA  203  and 
Requesting  Expedited  Treatment. 

Filed  Date:  :UH/ 13. 

Accession  Number:  20130308-5223. 
Comments  Due:  5  p.m.  ET  3/20/13. 
Take  notice  that  the  Commission 
received  the  following  exempt 
wholesale  generator  filings: 

Docket  Numbers:  ECl  3-1 8-000. 
Applicants:  GoUilhwiiHe.  Wind  Energy 
LLC. 

Description:  Notice  of  Self- 
C.ertification  of  Exenijit  Wholesale 
Generator  Status  of  Goldthwaite  Wind 
Energy  LLC^. 

Filed  Date:  3/7/13. 

Accession  Number:  20130307-5125. 
Comments  Due:  5  p.m.  ET  3/28/13. 
Take  notice  that  ihe  C^ommission 
received  the  following  electrit;  rate 
filings; 

Docket  Numbers:  ERl  3-1 050-000. 
Applicants:  Southern  California 
Edison  Company. 

Description:  Southern  California 
Edison  Company  submits  tariff  filing 
per  35.13(a)(2)(iii:  Amendment  to 
Exhibit  A  of  WDAT  Service  Agreement 
with  SCE-RAP  for  CREST  to  be  effective 
5/8/2013. 

Filed  Date:  3/8/13. 

Accession  Number:  20130308-5174. 
Comments  Due:  5  p.m.  ET  3/29/13. 
Ducket  Numbers:  ERl  3-1060-000. 
Applicants:  California  Independent 
System  (3perator  Corporation. 

Description:  California  Independent 
System  (Operator  Corporation  submits 
tariff  filing  per  35.13(a)(2)(iii:  201.3-03- 
08  Transmission  Constraint  Relaxation 
to  be  effective  5/10/2013. 

Filed  Date:  3/fi/i3. 

Accession  Number:  20130308-5189. 
Comments  Due:  5  p.m.  ET  3/29/13. 
Docket  Numbers:  ERl  3-1 06 1-000. 
Applicants:  Southwest  Power  Pool, 
Inc. 


Description:  Southwest  Power  Pool, 

Inc.  submits  tariff  filing  per 
35.13(a)(2)(iii:  Revisions  to  Attachment 
H — Addendum  6 — Lincoln  Electric- 
System  to  be  effective  1/1/2013. 

Filed  Date:  3/8/13. 

Accession  Number:  20130308-5190. 
Comments  Due:  5  p.m.  ET  3/29/13. 
Docket  Numbers:  ERl  3-1062-000. 
Applicants:  Copper  Mountain  Solar  1, 
LLC. 

Description:  Copper  Mountain  Solar 

1,  LLC^  submits  tariff  filing  per 
35.13(a)(2)(iii:  C^opjier  Mountain  Solar  1 
LLC’  joint  Use  Amendment  to  be 
effective  4/25/2013. 

Filed  Date:  3/8/13. 

Accession  Number:  20130308-5191. 
Comments  Due:  5  p.m.  ET  3/29/13. 
Docket  Numbers:  ERl  3-1063-000. 
Applicants:  C’.opper  Mountain  Solar  2. 
LLCL 

Description:  Co})per  Mountain  Solar 

2,  LLC;  submits  tariff  filing  per 
35.13(a)(2)(iii:  C’opper  Mountain  Solar  2 
LLC'  C^oncurrence  to  joint  Use 
Amendment  to  be  effective  4/25/2013. 

Filed  Date:  3/8/13. 

Accession  Number:  20130308-5194. 
Comments  Due:  5  p.m.  ET  3/29/13. 

The  filings  are  accessible  in  the 
(Tmnnission’s  eLibrary  system  by 
clicking  on  the  links  or  querying  the 
docket  number. 

Any  person  desiring  to  intervene  or 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s 
Regulations  (18  C’.ER  385.211  and 
385.214)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specified  comment  date. 
Protests  may  be  considered,  but 
intervention  is  necessary  to  become  a 
[larty  to  the  proceeding. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
requirements,  interventions,  protests, 
service,  and  qualifying  facilities  filings 
t;an  be  found  at;  http://www.jerc.gov/ 
docs-filing/efiling/filing-req.pdf.  For 
other  information,  call  (866)  208-3676 
(toll  free).  For  ITY,  call  (202)  502-8659. 

Dated:  Marc;h  11. 2013. 

Nathaniel ).  Davis,  Sr.< 

Deputy  Secretary'. 

(FR  Doc  201.1-<Mi258  Filed  3-18-13;  8.4.5  ami 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

Take  notice  that  the  Commission 
received  the  following  electric  corporate 
filings; 


Docket  Numbers:  ECl 3-80-000. 

Applicants:  Berry  Petroleum 
Company. 

Description:  Berry  Petroleum 
Company’s  Section  203 .FP A 
Apjilication. 

Filed  Date:  3/11/13. 

Accession  Number:  201 30311-5 1 80. 

Comments  Due:  5  p.m.  ET  4/1/13. 

Take  notice  that  the  Commission 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  ERl  3-915-000. 

Applicants:  Pinpoint  Power,  l.LC. 

Description:  Supplement  to  Notice  of 
Cancellation  of  Tariff  Record  Associated 
with  Market-Based  Rate  Tariff  of 
Pinpoint  Power,  LLC. 

Filed  Date:  3/7/3  3. 

Accession  Number:  20130307-5191. 

Comments  Due;  5  p.m.  ET  3/28/13. 

Docket  Numbers:  ERl  3-1068-000. 

Applicants:  Southwest  Power  Pool, 

Inc. 

Description:  Revisions  to  Sections 
19.4  and  32.4— Facilities  Study 
Procedures  to  be  effective  0/1/2013. 

Filed  Date:  3/11/13. 

Accession  Number:  2013031 1-5102. 

Comments  Due:  5  p.m.  ET  4/1/13. 

Docket  Numbers:  ERl  3-1 069-000. 

Applicants:  MP2  Energy  LLC. 

De-s’cr/p/io/i;  Market  Based  Rate 
Ajiplication  to  be  effective  3/12/2013. 

Filed  Date:  3/33/33. 

Accession  Number:  20130311-5150. 

Comments  Due:  5  p.m.  ET  4/1/13. 

Docket  Numbers:  ERl 3-1 070-000. 

Applicants:  Cheyeuue.  Light,  Fuel  and 
Power  Company. 

Description:  Request  for  Expedited 
Approval  of  Potential  Simultaneous 
Exchange  Transaction  to  be  effective  4/ 
1/2013. 

Filed  Date:  3/11/13. 

Accession  Number:  2013031 1-5151. 

Comments  Due:  5  p.m.  ET  4/1/13. 

Take  notice  that  the  Commission 
received  the  follow'ing  qualifying 
facility  filings: 

Docket  Numbers:  QFl  3-325-000. 

Applicants:  IPS  Power  Engineering. 

Description:  Form  556 — Notice  of  self- 
certification  of  qualifying  cogeneration 
facility  status  of  IPS  Power  Engineering 
under  QFl  3-325. 

Filed  Date:  03/05/13,  03/07/13. 

Accession  Number:  2013030.5-5082, 
20130307-5150. 

Comment  Date:  None  Applicable. 

The  filings  are  accessible  in  the 
Commission’s  eLibrary  system  by 
clicking  on  tbe  links  or  querying  the 
docket  number. 

Any  person  desiring  to  intervene  or 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s 
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Regulations  (18  C>FR  385.211  and 
385.214)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specified  comment  date. 
Protests  may  be  considered,  but 
intervention  is  necessary  to  become  a 
party  to  the  proceeding. 

oFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
requirements,  interventions,  prote.sts, 
service,  and  qualifying  facilities  filings 
can  be  found  at:  http:/ /mvw.f ere. gov/ 
docs-filing/efiling/fUing-req.pdf.  For 
other  information,  call  (806)  208-3670 
(toll  free).  For  TTY,  call  (202)  502-8659. 

Dated;  March  12.  2013. 

Nathaniel ).  Davis,  Sr., 

Deputy  Secretaiy. 

il'R  Oo(\  2013-00204  Filed  3-18-13;  8:4,5  ani| 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[  Project  No.  12778-004] 

Fall  Creek  Hydro,  LLC,  Oregon;  Notice 
of  Availability  of  Draft  Environmental 
Assessment 

In  accordam;e  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission’s  (C.ommission  or  FERC’s) 
regulations,  18  Code  of  P'ederal 
Regulations  (CP’R)  Part  380  (Order  No. 
486,  52  FR  47,897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  an  original  license  to  construct  the 
Fall  Creek  Dam  Hydroelectric  Project 
and  has  prepared  a  draft  environmental 
assessment  (EA).  The  proposed  10- 
megawatt  project  would  be  located  on 
Fall  Creek  in  Lane  County,  Oregon,  near 
the  towns  of  Springfield  and  Eugene,  at 
an  existing  dam  operated  by  the  U.S. 
Army  Corps  of  Engineers.  The  proposed 
project,  if  licensed,  would  occupy  a 
total  of  6. ,53  acres  of  federal  land. 

The  draft  EA  includes  the  staff  s 
analysis  of  the  potential  environmental 
effects  of  licensing  the  project  and 
concludes  that  licensing  the  project, 
with  appropriate  protective  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

A  copy  of  the  draft  EA  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission’s  Web  site  at 
Muvw'./erc.gov  using  the  “eLibrary”  link. 
Enter  the  docket  number,  excluding  the 
last  three  digits,  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 


FEHCA)nlineSupport@ferc.gov  or  toll- 
free  number  at  l-86(>-208-3676,  or  for 
TTY,  202-502-8659. 

You  may  also  register  online  at 
WWW. fore. gov /docs-filing/ 
esubscription.asp  to  be  notified  via 
email  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  contact  FERC  Online 
Support. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice. 
Comments  may  be  filed  electronically 
via  the  Internet.  ,See  18  CFR 
385.2001  (a)(1  )(iii)  and  the  instructions 
on  the  Commission’s  web  site  litlp:// 
wnx'w.ferc.gov/doc-filing/efili  ng.  asp . 
Commenters  can  submit  brief  comments 
up  to  6,000  characters,  without  prior 
registration,  using  the  eComment  system 
at  http:// wmv. fere. gov/ docs ■ fili ng/ 
ecninmcnt.asp.  You  must  include  your 
name  and  contact  information  at  the  end 
of  your  comments.  For  assistance, 
please  contact  FERC  Online  Support. 
Although  the  Commission  strongly 
encourages  electronic  filing,  documents 
may  also  be  paper-fded.  To  paper-file, 
mail  an  original  and  seven  copies  to: 
Kimberly  D.  Bose,  .Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426. 
Plea.so  affix  “Fall  Creek  Dam 
Hydroelectric  Project,  Project  No. 
12778-004’’  to  all  comments. 

Please  contact  Lee  Emery  by 
telephone  at  (202)  502-8379  or  by  email 
at  lee.cmeiy@ferc.gov,  if  you  have  any 
que.stions. 

Dated:  March  12,  2013. 

Kimberly  D.  Bose, 

Secretary. 

IFR  Doc.  2013-08202  Filed  3-18-13;  8:45  anil 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER13-1069-000] 

MP2  Energy  LLC;  Supplemental  Notice 
That  Initial  Market-Based  Rate  Filing 
Includes  Request  for  Blanket  Section 
204  Authorization 

'I’his  is  a  supplemental  notice  in  the 
above-referenced  proceeding,  of  MP2 
Energy  LLC’s  application  for  market- 
based  rate  authority,  with  an 
accompanying  rate  schedule,  noting  that 
such  application  includes  a  reque.st  for 
blanket  authorization,  under  18  CFR 
Part  34,  of  future  issuances  of  securities 
and  as.sumptions  of  liability. 

Any  person  desiring  to  intervene  or  to 
protest  should  file  with  the  Federal 


Energy  Regulatory  (Yimmission,  888 
First  Street  NE.,  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commi.ssion’s  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  Anyone  filing  a  motion  to 
intervene  or  protest  must  serve  a  copy 
of  that  document  on  the  Applicant. 

Notice  is  hereby  given  that  the 
deadline  for  filing  prote.sts  with  regard 
to  the  applicant’s  request  for  blanket 
authorization,  under  18  CFR  part  34,  of 
future  issuances  of  securities  and 
a.ssumptions  of  liability  is  April  1 , 2013. 

'I'he  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
ix'ww.ferc.gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 
miKst  create  and  validate  an 
eRegi.stration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  DC 
20426. 

The  filings  in  the  above-referenced 
proceeding(s)  are  accessible  in  the 
Commi.ssion’s  eLibrary  system  by 
clicking  on  the  appropriate  link  in  the 
above  list.  They  are  also  available  for 
review'  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  eSub.scription  link  on  the 
web  site  that  enables  subscribers  to 
receive  email  notification  w’hen  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  email 
FERCOnIineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202) 502-8659. 

Dated:  March  12,  2013. 

Nathaniel  ].  Davis,  Sr., 

Deputy  Secretary 

IFR  Doc.  201 3-08257  Filed  3-18-13;  8:45  ani) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  14241-000] 

Alaska  Energy  Authority;  Notice  of 
Dispute  Resolution  Panel  Meeting  and 
Technical  Conference 

On  March  8,  2013,  Commission  staff, 
in  response  to  the  filing  of  a  notice  of 
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study  dispute  by  the  U.S.  National 
Marine  Fisheries  Service  (NMFS)  on 
February  21,  2013,  convened  a  single 
three-person  Dispute  Resolution  Panel 
(Panel)  pursuant  to  18  CFR  5.14(d). 

The  Panel  will  hold  a  technical 
conference  at  the  time  and  place 
identified  below.  The  technical 
conference  will  address  study  disputes 
regarding  three  separate  studies  as 
approved  in  the  Director’s  Study  Plan 
Determination,  Lssued  February  1,  2013. 
The  studies  in  dispute  are:  (1)  Glacier 
and  Runoff  Changes  Study  (Study  7.7); 
(2)  Salmon  Escapement  Study  (Study 
9.7):  and  (3)  Fish  Passage  Study  (Study 
9.11). 

The  purpose  of  the  technical  session 
is  for  the  disputing  agency,  applicant, 
and  Commission  to  provide  the  Panel 
with  additional  information  necessary 
to  evaluate  the  disputed  studies.  All 
local,  .state,  and  federal  agencies,  Indian 
tribes,  and  other  interested  parties  are 
invited  to  attend  the  meeting  as 
observers.  The  Panel  may  also  request 
information  or  clarification  on  written 
submissions  as  necessary  to  understand 
the  matters  in  dispute.  The  Panel  will 
limit  all  input  that  it  receives  to  the 
specific  studies  or  information  in 


dispute  and  will  focus  on  the 
applicability  of  such  studies  or 
information  to  the  study  criteria 
.stipulated  in  18  CFR  5.9(b). 

If  the  number  of  participants  wishing 
to  speak  creates  time  constraints,  the 
Panel  may,  at  its  discretion,  limit  the 
speaking  time  for  each  participant. 

Technical  Conference 

Date:  Wednesday,  April  3,  2013. 
Time:  10:00  a. m. -4:00  p.m.  (AKDT; 
UTC— 8:00). 

Place:  Public  Conference  Room,  Z. ). 
Loussac  Public  Library,  3600  Denali 
Street,  Anchorage,  Alaska  99503. 

Dated:  March  12,  2013. 

Kimberly  D.  Bose, 

Secretary. 

IFR  Doc.  2013-06200  Kited  .3-18-13;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meetings 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 

992nd— Meeting:  Regular  Meeting 

[March  21,  2013,  10:00  a  m.) 


government  in  the  Sunshine  Act  (Pub. 

L.  94-409),  5  U.S.C.  552b: 

AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission,  DOE. 

DATE  AND  TIME:  March  21,  2013,  10:00 
a.m. 

PLACE:  Room  2C,  888  First  Street  NE., 
Washington,  DC  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda 

*  Note — Items  listed  on  the  agenda  may 
be  deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Kimberly  D.  Bose,  Secretary,  Telephone 
(202)  502-8400. 

For  a  recorded  message  listing  items 
struck  from  or  added  to  the  meeting,  call 
(202) 502-8627. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  documents 
relevant  to  the  items  on  the  agenda.  All 
public  documents,  however,  may  be 
viewed  on  line  at  the  Commission’s 
Web  site  at  http://www.ferc.gov  using 
the  eLibrary  link,  or  may  be  examined 
in  the  Commission’s  Public  Reference 
Room. 


Item  No  j  Docket  No.  I 

Company 

Administrative 

A-1  . . 

AD02- 1-000 

Agency  Business  Matters. 

A-2  . 

AD02-7-000 

Customer  Matters,  Reliability,  Security  and  Market  Operations. 

A-3  . 

ADI  2-1 2-000 

Coordination  Between  Natural  Gas  and  Electricity  Markets. 

ELECTRIC 

E-1  . 

ER13-198- 

PJM  Interconnection,  L.L.C. 

000 

ER13-195- 

Indicated  PJM  Transmission  Owners. 

000 

ER1 3-90-000 

PJM  Interconnection,  L.L.C.  and  Public  Service  Electric  and  Gas  Company. 

E-2 . 

ER13-187- 

000 

ER13-187- 

001 

ER13-186- 

Midwest  Independent  Transmission  System  Operator,  Inc.  and  the  MISO  Transmission  Owners. 

000 

ER 13-69-000 

MidAmerican  Energy  Company. 

ER13-101- 

000 

ER13-101- 

American  Transmission  Company  LLC. 

001 

ER13-84-000 

Cleco  Power  LLC. 

ER13-95^-000 

Entergy  Arkansas,  Inc. 

E-3 . 

ER13-75-000 

Public  Service  Company  of  Colorado. 

ER1 3-77-000 

Tucson  Electric  Power  Company. 

ER 13-78-000 

UNS  Electric,  Inc. 

ER 13-79-000 

Public  Service  Company  of  New  Mexico. 

ER 13-82-000 

Arizona  Public  Service  Company. 

ER13-91-000 

El  Paso  Electric  Company. 

ERia-96-000 

Black  Hills  Power,  Inc. 

ER1 3-97-000 

Black  Hills  Colorado  Electric  Utility  Company,  LP. 
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992nd— Meeting;  Regular  Meeting— Continued 

[March  21,  2013,  10:00  a  m.] 


Item  No 

Docket  No. 

Company 

ER13-105- 

000 

NV  Energy,  Inc. 

ER13-120- 

000 

Cheyenne  Light,  Fuel  and  Power  Company. 

E-4 . 

ER12-1179- 

002 

Southwest  Power  Pool,  Inc. 

E-5 . 

RM 12-4-000 

Revisions  to  Reliability  Standard  for  T ransmission  Vegetation  Management. 

E-6  . 

RM12-19-000 

Revisions  to  Modeling,  Data,  and  Analysis  Reliability  Standard 

E-7  . 

RD1 2-3-000 

North  American  Electric  Reliability  Corporation 

E-8 . 

ER1 3-780- 
002 

New  York  Independent  System  Operator,  Inc. 

E-9  . 

EL05-121-008 

PJM  Interconnection,  L.L.C. 

E-10  . 

ELOO-66-016 

ELOO-66-017 

Louisiana  Public  Service  Commission  and  the  Council  of  the  City  of  New  Orleans  v.  Entergy  Corporation 

EL95-33-011 

Louisiana  Public  Service  Commission  v.  Entergy  Services,  Inc. 

E-11  . 

RD1 2-5-000 

North  American  Electric  Reliability  Corproration. 

E-12  . 

EL1 1-39-002 

Gregory  R.  Sweeker  and  Beverly  F.  Sweeker  v.  Midland  Power  Cooperative  and  State  of  Iowa. 

E-13  . 

ER10-2156- 

Consumers  Energy  Company. 

002 

■ 

ER  12^20- 

001 

GAS 

G-1  . 

RP1 0-729- 
000 

Portland  Natural  Gas  Transmission  System. 

G-2  . 

RP08-306- 

002 

Portland  Natural  Gas  Transmission  System. 

G-3  . 

RM1 2-1 4-000 

Annual  Charge  Filing  Procedures  for  Natural  Gas  Pipelines. 

G-4  . 

OR1 2-1 7-000 

High  Prairie  Pipeline,  LLC  Complainant  v.  Enbridge  Energy,  Limited  Partnership,  Respondent. 

G-5  . 

OR  13-6-000 

Enbridge  Pipelines  (North  Dakota)  LLC. 

G-6  . 

OR13-10-000 

Seaway  Crude  Pipeline  Company  LLC. 

G-7  . 

RP13-313- 

Essar  Steel  Minnesota,  LLC  v.  Great  Lakes  Gas  T ransmission  Limited  Partnership. 

!  (X)0 

HYDRO 

H-1  . 

P-1975-101 

Idaho  Power  Company. 

P-1975-102 

P-2061-085 

P-2061-086 

H-2 . 

ELI  3-24-000 

Power  Site  Reservation  Fees  Group. 

P-2114-256 

Public  Utility  District  No.  2  of  Grant  County,  Washington. 

P-2145-115 

Public  Utility  District  No.  1  of  CTielan  County,  Washington. 

P-2157-209 

Public  Utility  District  No.  1  of  Snohomish  County,  Washington. 

P-2305-040 

Sabine  River  Authority  of  Texas. 

P-2307-063 

Alaska  Electric  Light  and  Power  Company. 

P--28 18-024 

City  and  Borough  of  Sitka,  Alaska. 

P-2911-036 

P-3015-013 

Southeast  Alaska  Power  Agency. 

P-14241-003 

Alaska  Energy  Authority. 

CERTIFICATES 

C-1  . 

OMITTED 

C-2 . 

OMITTED 

C-3 . 

CP06-407- 

Missouri  Interstate  Gas,  LLC. 

007 

Missouri  Gas  Company,  LLC. 

Missouri  Pipeline  Company,  LLC. 

Issued  March  14,  2013. 

Kimberly  D.  Bose, 

Socretcir}'. 

A  free  welMiast  of  this  event  is  available 
throuRh  vx'ww. fere. gov.  Anyone  with  Intornol 
access  who  desires  to  view  this  event  can  do 
so  by  navigating  to  www.ferc. gov's  Calendar 


of  Events  and  locating  this  event  in  the 
Calendar.  The  event  will  contain  a  link  to  its 
Web  cast.  The  Capitol  (Connection  provides 
technical  support  for  the  free  Web  casts.  It 
also  offers  access  to  this  event  via  television 
in  the  DC  area  and  via  phone  bridgedPC.**  f«)«- 
If  you  have  any  questions,  visit  ,r 

www.CapitdtQ)nnectiot}.org  oT  contact,  i\-.: 


Danelle  .Springer  or  David  Reininger  at  703- 
90:t-3100. 

Immediately  following  the  conclusion  of 
the  Commission  Meeting,  a  press  briefing 
will  be  held  in  the  C;ommission  Meeting 
Kopn^.  Menibeirs  rit-the  publk;  may  view  this 
briefing  mflhe  designated  ovr^rflow  room. 
Jhi^Hstatentent  is  intended  to  notify  the 
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public  that  the  press  briefings  that  follow 
Commission  meetings  may  now  be  viewed 
remotely  at  Commission  headquarters,  but 
will  not  be  telecast  through  the  Capitol 
Connection  service. 

(FR  Doc.  20ia-(»>.'t48  Filed  3-15-13;  11:15  am) 

BILLING  C006  6717-01-P 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

[Public  Notice:  2013-0024] 

Application  for  Final  Commitment  for  a 
'  Long-Term  Loan  or  Financial 
Guarantee  in  Excess  of  $100  million: 
AP087801XX 

agency:  Export-Import  Bank  of  the 
United  States. 

ACTION:  Notice. 

SUMMARY:  This  Notice  is  to  inform  the 
public,  in  accordance  with  Section 
3{c)(10)  of  the  Charter  of  the  Export- 
Import  Bank  of  the  United  States  {“Ex- 
Im  Bank”),  that  Ex-Im  Bank  has  received 
an  application  for  final  commitment  for 
a  long-term  loan  or  financial  guarantee 
in  excess  of  $100  million  (as  calculated 
in  accordance  with  Section  3(c)(10)  of 
the  Charter). 

Comments  received  within  the 
comment  period  specified  below  will  be 
presented  to  the  Ex-Im  Bank  Board  of 
Directors  prior  to  final  action  on  this 
Transaction. 

Heference:  AP087801XX. 

Purpose  and  Use 

Brief  description  of  the  purpose  of  the 
transaction: 

To  support  the  export  of  U.S. 
manufactured  commercial  aircraft  to 
China. 

Brief  non-proprietary  description  of 
the  anticipated  use  of  the  items  being 
exported: 

To  provide  long-haul  airline  service 
between  China  and  various 
international  destinations. 

To  the  extent  that  Ex-Im  Bank  is 
reasonably  aware,  the  item(s)  being 
exported  may  be  used  to  produce 
exports  or  provide  services  in 
competition  with  the  exportation  of 
goods  or  provision  of  services  by  a 
United  States  industry. 

Parties 

Principal  Supplier:  The  Boeing 
Company. 

Obligor:  Air  China. 

Guarantor(s):  N/A. 

Description  of  Items  Being  Exported 

Boeing  777  aircraft. 

Information  on  Decision:  Information 
on  the  final  decision  for  this  transaction 


will  be  available  in  the  “Summary 
Minutes  of  Meetings  of  Board  of 
Directors”  on  http://exim.gov/ 
newsandevents/boardmeetings/board/. 

Confidential  Information:  Please  note 
that  this  notice  does  not  include 
confidential  or  proprietary  business 
information;  information  which,  if 
disclosed,  w'ould  violate  the  Trade 
Secrets  Act;  or  information  which 
would  jeopardize  jobs  in  the  United 
States  by  supplying  information  that 
competitors  could  u.se  to  compete  with 
companies  in  the  United  States. 

DATES:  Comments  must  be  received  on 
or  before  April  15,  2013  to  be  assured 
of  consideration  before  final 
consideration  of  the  transaction  by  the 
Board  of  Directors  of  Ex-Im  Bank. 
ADDRESSES;  Comments  may  be 
submitted  through  Regulations.gov  at 
w’ww. regulations.gov.  To  submit  a 
comment,  enter  EIB-2013-0024  under 
the  beading  "Enter  Keyword  or  ID”  and 
select  Search.  Follow  the  instructions 
provided  at  the  Submit  a  Comment 
screen.  Please  include  your  name, 
company  name  (if  any)  and  EIB-2013- 
0024  on  any  attached  document. 

Sharon  A.  Whitt, 

Records  Clearance  Officer. 

(FR  Doc.  2013-06290  Filed  .3-18-13;  8:45  am) 


Open  Internet  Advisory  Committee 


SUMMARY:  The  Commission  announces 
the  next  meeting  date.  time,  and  agenda 
of  the  Open  Internet  Advisor^' 
Committee  (Committee).  The  Committee 
was  established  to  track  and  evaluate 
the  effects  of  the  Commission’s  Open 
Internet  rules,  and  to  provide  any 
recommendations  it  deems  appropriate 
to  the  Commission  regarding  policies 
and  practices  related  to  preserving  the 
open  Internet.  The  Committee  will 
observe  market  developments  regarding 
the  freedom  and  openness  of  the 
Internet  and  will  focus  in  particular  on 
issues  addressed  in  the  Commission’s 
Open  Internet  rules,  such  as 
transparency,  reasonable  network 
management  practices,  differences  in 
treatment  of  fixed  and  mobile 
broadband  services,  specialized 
services,  and  technical  standards. 
DATES:  The  next  meeting  of  the 
Committee  will  take  place  on  Tuesday, 


May  7,  2013,  9:30  a.m.  CST,  in  Room 
107  at  the  Searle  Center  on  Law, 
Regulation,  and  Economic  Growth, 
Northwestern  University  School  of  Law, 
Wieboldt  Hall,  340  E.  Superior  Street, 
Chicago,  IL  60611. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tejas  Narechania,  Office  of  General 
Counsel,  (202)  418-1701,  or  email 
Tejas.Narechania@fcc.gov;  or  Deborah 
Broderson,  Consumer  and 
Governmental  Affairs  Bureau,  (202) 
418-0652,  or  email  at 
Deborah.Broderson@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s 
document  DA  13-375,  released  Marc:h 
11, 2013,  announcing  the  agenda,  date 
and  time  of  the  Committee’s  next 
meeting. 

At  its  May  7,  2013  meeting,  it  is 
expected  that  the  Committee  will 
consider  issues  related  to  the  subject 
areas  of  its  four  working  groups — 

Mobile  Broadband,  Economic  Impacts  of 
Open  Internet  Frameworks,  Specialized 
Services,  and  Transparency — as  well  as 
other  open  Internet  related  issues.  A 
limited  amount  of  time  at  the  end  of  the 
meeting  will  be  available  on  the  agenda 
for  comments  from  the  public. 
Alternatively,  members  of  the  public 
may  send  written  comments  to:  Tejas 
Narechania,  Designated  Federal  Officer 
of  the  Committee,  or  Deborah 
Broderson.  Deputy  Designated  Federal 
Officer,  at  the  address  provided  above. 

The  meeting  is  open  to  the  jiublic  and 
the  site  is  fully  act;e.ssible  to  people 
using  wheelchairs  or  other  mobility 
aids.  Open  captioning  will  be  provided 
for  this  event.  Other  reasonable 
accommodations  for  people  with 
disabilities  are  available  upon  request. 
Requests  for  such  accommodations 
should  be  submitted  via  email  to 
fcc504@fcc.gov  OT  by  calling  the 
Consumer  and  Governmental  Affairs 
Bureau  at  (202)  418-0530  (voice),  (202) 
418-0432  (TTY).  Such  requests  should 
include  a  detailed  description  of  the 
accommodation  needed.  In  addition, 
please  ini-.lude  your  contact  information. 
Please  allow  at  least  five  days  advance 
notice;  last  minute  requests  will  be 
accepted,  but  may  be  impossible  to  fill. 
The  meeting  of  the  Committee  will  also 
be  broadcast  live  with  open  captioning 
over  the  Internet  at  http://www.fcc.gov/ 
live. 

Federal  Communications  Commission. 

Kris  Anne  Monteitb, 

Acting  Chief,  Consumer  and  Governmental 
Affairs  Bureau. 

[FR  Doc.  201.3-06234  Filed  .3-18-13;  8:45  am) 
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BILUNG  CODE  6690-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  13-375] 


AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice. 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Proposed  Collection 
Renewal;  Comment  Request 

agency:  Federal  Deposit  Insurance 
Ojrporalion  (FUIC). 

ACTION:  Notice  and  request  for  conunent. 

summary:  The  FDIC,  as  part  of  its 
cxnitinuing  effort  to  reduce  paperwork 
aiul  n^spondent  burden,  invites  the 
general  publit.  and  otlmr  Fi^leral 
agencies  to  take  this  opportunity  to 
conunent  on  the  renewal  of  an  existing 
information  r:ollef;tion,  as  required  hy 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C’,.  chapter  35).  ('.urrently,  the 
FDIC  is  soliciting  cOinuKMit  on  renewal 
of  the  information  collection  described 
below. 

DATES:  (ioiimiiMits  must  he  suhniittful  on 
or  hcifore  May  20,  2013. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
the  FDIC  by  any  of  the  following 
methods: 

•  htti)://\v\\’\v.FI)IC:.gov/w^uIations/ 
luws/ft^dornl/not  ices.html. 

•  Fiiuiil:  coinnKnits^iiifdic.gnv  Include 
the  name  of  the  collection  in  the  subjec  t 
lint!  of  the  message. 

•  Mu/y.  Carv  A.  Kuijier 

(202. H9H. 3877).  Counsel.  Room  NVA- 
504(),  Fetferal  Dtipttsit  Insurance 
(lorpoiation,  550  17lh  Street  NW.. 
Washington,  !)(’  20429. 

«  Hand  H(;ll\  ary:  (atmintiuts  may  he 
haml-flelivered  to  tlie  guard  station  at 
Iht!  retirof  th(!  17lh  Street  fluiltling 
(located  on  1'  Street),  on  business  days 
between  7:00  a.m.  and  5:00  }).m. 

.Ml  comments  shoidd  refer  to  the 
rehivant  OMH  t;ontrol  number.  A  copy 
of  the  comments  may  also  he  submitted 
to  the  (JMB  desk  officer  for  the  FDKh 
Offict:  of  Information  and  Regulatory 
Affairs,  Offict!  of  Mtinagemtint  and 
Huilget,  New  Kxecutive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Cary 
A.  Kuiper,  at  the  FDIC  addre.ss  ahttve. 
SUPPLEMENTARY  INFORMATION: 

Proposal  to  renew  the  following 
current ly-apprt)Vt!d  i:ollectit)n  of 
information: 

Titla:  Inleragencv  Policy  Statement  on 
Funding  and  Liipiidity  Risk 
Management. 

OMB  S’umlyer:  30(i4-0174. 

Form  Ninnbar:  None. 

Affortad  Public:  lnsurt!ti  state 
nonmeniber  hanks. 

Fstiiuatcd  Number  of  Bespondrnis: 
Number  of  respondents:  4,510  total  (1 1 
largt!  (over  .S20  billion  in  as.sets).  298 


mid-size  ($l-$20  billion),  4,201  small 
(le.ss  than  .$1  billion)). 

Frequency  of  Besponse:  Annual. 

Fsli mated  Annual  Burden  Hours  per 
Besponse: 

Burden  under  Section  14:  720  hours  per 
large  respondent,  240  hours  per  mid¬ 
size  respondent,  and  80  hours  per 
small  respondent. 

Burden  under  Section  20:  4  hours  per 
month. 

Total  estimated  annual  burden: 
552.580  hours. 

General  Description  of  Gollection:  Tim 
policy  statement  summarizes  the 
princi])le.s  of  sound  liquidity  risk 
management  that  the  agencies  havt! 
issued  in  the  past  and,  when 
approjjriate,  sup})lements  them  with  the 
"Principles  for  Sountl  Liquidity  Risk 
Managemf!nt  and  Supervision”  issued 
hv  the  Basel  (mmmitttH!  on  Banking 
.Supervision  in  .September  2008.  This 
j)olit:y  statement  t!nii)hasizes 
supervi.sory  expet:tations  for  all 
tlepository  institutions  int:luding  hanks, 
thrifts,  and  credit  unions. 

Bequest  for  Conunent:  Commt!nts  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  nec.ossttry  for  the  prttper 
performance  of  the  FDIC’s  functions. 
int:luding  wht!ther  the  information  has 
prai:tit:al  utility:  (b)  the  at:curacy  of  tht! 
i!stiniates  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
a.ssuinptions  used;  (c)  ways  to  enhance 
the  (juality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  All  comments 
will  become  a  matter  of  public  record. 

Dated  at  Washinglun,  DC,,  this  14th  dav  of 
March  2013. 

Federal  Deposit  Insurance  (^oiporatiou. 
Valeric  ).  Best, 

Assistant  Executive  Secretaiv. 

|FK  Due.  2(n3-(«i28:{  I'ilud  K;4,3  am] 

BILLING  CODE  6714-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Proposed  Collection 
Renewals;  Comment  Request 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  ajid  request  for  comment. 

SUMMARY:  In  accordance  with  the 
r(!(]uirement.s  of  the  Papenvork 
Reduction  .Act  (PR.A)  of  1995  (44  U  .H.C. 


chapter  35),  the  FDIC  may  not  conduct 
or  sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  unless  it  displays  a  currently 
valid  Office  of  Management  and  Budget 
(OMB)  control  number.  The  FDIC 
hereby  gives  notice  that  it  is  seeking 
comment  on  renewal  of  two  of  its 
information  collections;  Interagency 
Charter  and  Federal  Deposit  Insurance 
Application  (OMB  No.  3084-0001)  and 
CRA  .Sunshine  (OMB  No.  3084-0139). 

At  the  end  of  the  comment  period,  any 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collections 
should  he  modified  prior  to  submission 
to  OMB  for  review'  and  ajiproval. 

DATES:  Commetits  must  he  submitted  on 
or  before  May  20,  2013. 

ADDRESSES:  Intencstiid  parties  are 
invited  to  submit  w'l  itten  comments  to 
the  FDIC  hv  any  of  the  following 
methods; 

•  http:/ /www. FDlC.gov/reguiat  ions/ 
la  ws/federa  I /not  ices.h  tml. 

•  Entail:  comments((^fdir.gov.  Include 
the  name  of  the  collection  in  the  subject 
line  of  the  message. 

•  Mail:  l.eneta  (L  Cregorie  (202-898- 
3719),  Counsel,  Room  NY-5050.  Federal 
Deposit  Insurance  Corporation,  550  17th 
.Street  NW.,  Washington.  DC  20429. 

•  Hand  />?//\'erv;  Comments  may  b<! 
hand-delivered  to  the  guard  .station  at 
the  rear  of  the  17th  .Street  Building 
(located  on  F  Street),  on  business  days 
between  7:00  a  m.  and  5:(K)  p.m. 

.All  comments  should  refer  to  the 
relevant  OMB  control  number.  A  copy 
of  the  comments  may  al.so  be  submitted 
to  the  OMB  desk  officer  for  the  FDIC: 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
I,(!neta  Cregorie,  at  the  FDIC  address 
aho\  e. 

SUPPLEMENTARY  INFORMATION: 

Proposal  to  renew'  the  following 
curnintly  approved  colhictions  of 
information: 

1.  Fitle:  Infeiagency  Charter  Federal 
Deposit  Insurance  Application. 

OMB  Number:  31)84-0001. 

Fretjuenev  of  Besponse:  ( )nce. 

Affected  Public:  Banks  or  savings 
associations  wishing  to  h(!come  FDIC- 
insured  dejiository  institutions. 

Estimated  Number  of  Bespondents: 
217. 

Estimated  Time  per  Besponse:  125 
hours. 

Total  Annual  Burden:  27.125  hours. 

General  Des(  ription  of  Collection:  The 
Imderal  Deposit  Insurance  Act  requires 
prnposiid  financial  institutions  to  apply 
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to  the  FDIC  to  obtain  deposit  insurance. 
This  collection  provides  the  FDIC  with 
the  information  needed  to  evaluate  the 
applications. 

2.  Title:  CRA  Sunshine. 

OMB  Number:  3064-0139. 

Frequency  of  Response:  On  occasion. 
Affected  Public:  Insured  state 
nonmember  banks  and  their  affiliates, 
and  nongovernmental  entities  and 
persons. 

Estimated  Number  of  Respondents: 

16. 

Estimated  Time  per  Response:  8.()2.'i 
hours. 

Total  Annual  Burden:  138  hours. 
General  Description  of  Collection: 

This  collection  implements  a  statutory 
requirement  imposing  reporting, 
disclosure  and  recordkeeping 
recjuirements  on  some  community 
investment-related  agreements  between 
insured  depository  institutions  or 
affiliates,  and  nongovernmental  entities 
or  persons. 

Request  for  Comment 

('.omments  are  invited  on;  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performatu;e  of 
the  FDlC’s  functions,  including  whether 
the  information  has  practical  utility;  (b) 
tbe  ac(;uracy  of  the  estimates  of  the 
burden  of  the  information  colle(;tion, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhan(;e  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  in(;hiding  through  the  use 
of  automated  collection  technicjues  or 
other  forms  of  information  technology. 
All  c.omments  will  become  a  matter  of 
public;  record. 

Dated  at  Wasliiiigtoii.  DC.  this  12lli  day  of 
March.  2013. 

Federal  Deposit  Insurance  Corporation. 
Valerie  |.  Best, 

Assistant  Executive  Secretary. 

|FK  Doc.  2013-06271  Filed  3-l«-13;  8:45  am) 

BILLING  CODE  6714-01-P 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request  Re  National 
Survey  of  Unbanked  and  Underbanked 
Households 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  of  information  (;olloction 
to  be  submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 


SUMMARY:  1'he  FDIC,  as  jiart  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden  and  as  required 
by  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  chapter  35),  invites  the 
general  public  and  other  F’ederal 
agencies  to  comment  on  the  revised 
survey  collection  instrument  for  its 
third  National  Survey  of  Unbanked  and 
Underbanked  Households  (“Hou.sehold 
Survey”),  currently  approved  under 
OMB  Control  No.  3064-0167,  scheduled 
to  be  (;onducted  in  partnership  with  the 
U.S.  Census  Bureau  as  a  supplement  to 
its  June  2013  Current  Population  Survey 
(“(’,PS”).  The  c.ollection  is  a  key 
com|)onent  of  the  FDl(7s  efforts  to 
comply  with  a  Congre.ssional  mandate 
contained  in  .se(;tion  7  of  the  Federal 
Deposit  Insurance  Reform  Conforming 
Amendments  Act  of  2005  (“Reform 
A(;t")  (Pub.  L.  109-173),  which  calls  for 
the  FDIC  to  conduct  ongoing  surveys 
“on  efforts  by  insured  dejiository 
institutions  to  bring  tho.se  individuals 
and  families  who  have  rarely,  if  ever, 
held  a  checking  a(;(;ount,  a  .savings 
account  or  other  type  of  transaction  or 
check  cashing  account  at  an  insured 
depository  institutioiL(hereafter  in  this 
section  referred  to  as  the  ‘unbanked’) 
into  the  conventional  finance  system.” 
Se(;tion  7  further  instructs  the  FDIC  to 
consider  several  factors  in  its  condiu.t  of 
the  surveys,  in(;luding:  (1)  “what 
{;ultural,  language  and  identification 
issues  as  well  as  transaction  (;osts 
appear  to  most  prevent  ‘unbanked’ 
individuals  from  establishing 
conventional  accounts”;  and  (2)  “what 
is  a  fair  estimate  of  the  size  and  worth 
of  the  “unbanked”  market  in  the  United 
States.”  The  Household  Survey  is 
designed  to  address  these  factors  and 
provide  a  factual  basis  on  the 
proportions  of  unbanked  hou.seholds. 
Sucb  a  factual  basis  is  necessary  to 
adequately  assess  flanks'  efforts  to  serve 
these  households  as  required  by  the 
statutory  mandate. 

To  satisfy  the  Congressional  mandate, 
the  FDIC  designed  two  complementary 
surveys;  a  survey  of  FDIC-insured 
depository  institutions  and  a  survey  of 
households.  The  survey  of  FDIC-insured 
depository  institutions,  aimed  at 
collecting  data  on  their  efforts  to' serve 
underbanked,  as  well  as  unbanked, 
populations  (underbanked  populations 
include  individuals  who  have  an 
account  with  an  insured  depository  but 
also  rely  on  non-bank  alternative 
financial  service  providers  for 
transaction  services  or  high  cost  credit 
products),  was  conducted  in  mid-2007 
and  again  in  2011.  The  results  of  the 

2007  survey  were  released  in  February 

2008  and  the  results  of  the  2011  survey 


w'ere  released  in  De(;ember  2012.  The 
first  sur\'ey  of  unbanked  and 
underbanked  households  was 
condu{;ted  in  )anuary  2009  as  a  C;PS 
supplement  and  the  results  were 
released  to  the  public  in  December 
2009.  The  second  survey  of  unbanked 
and  underbanked  households  was 
conducted  in  June  2011  and  the  results 
were  released  to  the  public  in 
Septenfber  2012.  The  Household  Survey 
seeks  to  estimate  the  proportions  of 
unbanked  and  underbanked  households 
in  the  U.S.  and  to  identify  the  factors 
that  inhibit  the  participation  of  these 
households  in  the  mainstream  banking 
system.  The  results  of  these  ongoing 
surveys  will  help  policymakers  and 
bankers  understand  the  issues  and 
challenges  underserved  households 
perceive  when  de(;iding  how  and  where 
to  conduct  financial  transa(;tions.  This 
notice  addresses  the  ne^t  Hou.sehold 
Survey. 

DATES:  Comments  must  be  submitted  on 
or  before  April  18,  2013. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  hv 
any  of  the  following  methods.  All 
comments  should  refer  to  “National 
Survey  of  Unbanked  and  Underbanked 
Households”; 

•  http://  u'U'M'.  FDlC.gov/  regi  ilati  ons/ 
laws/ federal/. 

•  Email:  comments@fdic.gov.  Include 
the  name  and  number  of  the  collection 
in  tbe  subject  line  of  the  me.s.sage. 

•  Mail:  Lmieta  Cregorie  (202-898- 
3719),  (]oun.sel.  Legal  Division,  Federal 
Deposit  Insurance  C.orporation.  550  17tb 
Street  NVV.,  Washington.  DC  20429. 

•  Hand  Delivery:  Comments  may  be 
hand-delivered  to  the  guard  station  at 
the  rear  of  the  550  17th  Street  Building 
(located  on  F  Street),  on  busine.ss  days 
between  7;00  a.m.  and  5;00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  members  of  the  public  may 
obtain  a  copy  of  the  survey  and  related 
instructions  by  clicking  on  the  link  for 
the  National  ihibanked  and 
Underbanked  Household  Surx’ey  on  the 
following  Web  page;  http:// 
w'w'w. fdic.gov/regulations/laws/ federal/ 
notices.html.  Interested  members  of  the 
public  may  also  obtain  additional 
information  about  the  collection, 
including  a  paper  copy  of  the  proposed 
collection  and  related  in.structions, 
without  charge,  by  contacting  Leneta 
CJregorie  at  the  address  identified  above, 
or  by  calling  (202)  898-3719. 
SUPPLEMENTARY  INFORMATION;  The  FDIC, 
is  reque.sting  OMB  approval  to  revi.se 
the  following  collection  of  information; 

Title:  National  Unbanked  and 
Underbanked  Household  Survey. 

OMR  Number:  3064-0167. 
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Frcqiioncv  of  Besponso:  Once. 

Affortod  Public:  U.S.  Households. 
PstiiiKitnd  Number  of  Respondents: 
45,000. 

Average  Time  per  Response:  12 
rninules  (0.2  hours)  per  respondent. 

Kstimoted  Tot(d  Annual  Riirden:  0.2 
hours  X  45,000  respondents  =  9,000 
hours. 

Henerai  Description  of  Collection 

A  mandate  in  section  7  of  tlie  Reform 
Act  OHjuires  the  FDK'  to  conduct 
ongoing  surveys  on  efforts  by  banks  to 
bring  imbanked  intlivitluals  and 
families  into  the  conventional  finance 
system.  Section  7  further  instructs  the 
FDKi  to  consider  several  factors  in  its 
conduct  of  the  surveys,  including  the 
size  of  the  \inbanked  market  in  the 
United  .States  and  the  cultural,  language 
and  identification  issues  as  well  as 
transaction  costs  that  appear  to  most 
prevmit  unbanked  individuals  from 
establisbing  conventional  accounts.  To 
obtain  this  information,  the  FDIC, 
|)artnered  with  the  U.S.  (’.ensus  Bureau, 
which  administered  the  flou.sehold 
Siirv(!y  supiilement  (“FUK^ 

.Supplement’)  to  households  that 
participated  iu  the  january  2009  and 
iuiu!  201 1  CPS.  The  FUlC  supplement 
has  viiildiul  significant  data  on  the; 
extent  and  demographic  f.haracttiristics 
of  the  jiopulation  that  is  unbankefl  or 
underbank(;d,  the  us(!  by  this  population 
of  alternative  financial  .services,  and  the 
reasons  why  some  households  do  not 
make  greater  use  of  traditional  banking 
services.  'I’he  Houseliold  .Survey  was  the 
first  survey  of  its  kind  to  be  conducted 
at  tbe  national  level.  An  executive 
summary  of  the  res\dts  of  the  first  and 
second  Household  Surveys,  the  full 
reports,  and  the  survey  instruments  can 
he  accessed  through  the  following  link: 
http:// WWW. ec.onomicinclusion.gov/ 
surveys/. 

(Consistent  with  the  statutory  mandate 
to  conduct  the  surveys  on  an  ongoing 
basis,  the  FDIU  already  has  in  place 
arrangements  for  conduct  of  its  third 
Household  .Survey  as  a  supplement  to 
the  June  201,3  (CP.S.  However,  prior  to 
finalizing  the  next  survey  instrument, 
the  FDICC  sought  public  comment  on 
whether  changes  to  tlie  existing 
instrument  were  desirable  and,  if  so,  to 
what  extent.  It  should  be  noted  that,  as 
a  supplement  of  the  CPS  survey,  the 
Household  Survey  needs  to  adhere  to 
specific  parameters  that  include  limits 
in  the  length  and  sensitivity  of  the 
(questions  that  can  be  asked  of  CP.S 
respondents.  Specifically,  there  is  a 
.strict  limitation  on  the  number  of 
questions  permitted  and  the  average 
time  required  to  complete  the  survey  (12 
minutes  on  average). 


Comment  Discussion 

On  October  19,  2012  (77  FR  64337), 
the  FDIC  issued  a  request  for  comment 
on  possible  revisions  to  the  2013 
Household  Survey.  I'he  FDIC  received 
five  comments  related  to  this  survey 
effort.  All  cornmenters  were  supjmrtive 
of  efforts  to  bring  unbanked  and 
underbanked  households  into  the 
fimmcial  mainstream. 

One  cominenter  suggested  that  the 
FDKC  drill  dowm  further  on  tlu;  reasons 
for  not  using  conventional/tradilional 
financial  institutions  and  suggesteil  that 
income,  judgments,  liens,  felony 
convictions,  and  “choice”  (i.e.,  personal 
preferenct;)  are  possible  reasons  for 
being  unbanked.  Tbe  FDICi  continues  to 
revisi!  the  survey  instrument  to  h(4ter 
cajiture  the  full  range  of  rea.sons  whv 
households  do  not  have  bank  accounts. 
Answer  options  for  this  (juestion  havt; 
been  clarifuul  and  stuiam lined.  The 
2913  surv(iy  adds  an  answer  option  that 
intends  to  capture  hou.seholds  that  feel 
that  not  having  a  bank  account  provides 
more!  privacy  for  personal  finances. 

And.  the  2013  survey  asks  households 
to  select  all  applicable  reasons  for  not 
having  an  account,  but  also  indicate  the 
most  important  reason,  which  will 
allow  us  to  capture  a  more  complete  set 
of  reasons. 

.Several  comments  related  U)  the  need 
to  better  understand  households’  use  of 
prepaid  cards,  including  the  cards’  co.st 
structures,  and  the  use  of  direct  deposit 
in  conjunction  with  prepaid  cards.  One 
cominenter  further  suggested  that  the 
FDKi  consider  an  alternative  unbanked 
definition  that  excludes  households  that 
regularly  u.se  prepaid  cards.  The  F’DIG 
agrees  that  the  use  of  prepaid  cards  is 
relatively  high,  and  increasing,  among 
unbanked  and  underbanked 
housebolds.  In  resjionse,  the  revised 
Household  .Survey  asks  a  number  of 
new  questions  about  prepaid  cards  that 
seek  to  capture  the  timing  of 
households’  prejiaid  card  use,  the 
rea.sons  for  using  these  cards,  where 
they  are  purchased,  and  how  they  are 
accessed  and  loaded. 

One  cominenter  mentioned  the  need 
to  better  understand  households’ 
financial  decision-making,  especially 
related  to  the  choice  between  financial 
services  or  products  such  as:  direct 
deposit  vs.  check-cashing,  prepaid  card 
vs.  bank  account.  The  FDIC  agrees  that 
this  is  an  area  of  interest,  but  capturing 
this  information  would  require  more 
substantial  revisions  to  survey  than  we 
are  able  to  accommodate  given  the 
timeframe  for  the  2013  survey.  This 
comment  will  be  considered  in  future 
survey  efforts. 


Another  suggestion  referred  to  gaining 
further  detail  on  the  competitive 
advantages  ami  disadvantages  of 
financial  service  providers.  The  2013 
Hou.sehold  survey  includes  questions 
about  what  methods  households  use  to 
access  bank  accounts,  as  well  as 
locations  used  to  access  alternative 
financial  .services.  This  information 
should  provide  additional  information 
regarding  consumer  preferenc.es  for 
accessing  financial  services. 

due  cominenter  reipiested  that 
financial  education  (luestions  be  added 
to  the  survey.  The  FDIC!  recognizes  (he 
value  of  assc.ssing  financial  education 
levels  in  conjunction  with  the  use  of 
financial  services  and  products. 

However,  financial  education  is  diffic  ult 
to  measure  at  the  household  level.  A 
good  financial  education  a.s.sessment 
recpiires  including  a  set  of  ciueslions  that 
test  the  respondents’  finani:ial 
t:apability.  which  might  or  might  not  be 
reprciStmtalive  of  that  of  the  housidiold. 

Another  coinmenlei  requested  that 
the  survey  provide  results  for  smaller 
demograiihic  groups,  and  allow'  for  more 
cross  tabulations  of  data,  and  suggested 
having  the  Household  Survey  be  a  part 
of  the  American  (kunmunity  .Survey 
(A(’..S)  as  opposed  to  the  Cd’.S.  The  FDKi 
recognizes  the  value  of  having  cjiiestions 
regarding  banking  status  administered 
as  jrarl  of  the  A(kS,  as  the  AC.S’s  large 
sample  size  would  allow  lor  analysis  at 
smaller  demographic  and  gecigraphic 
levels,  riie  FDK"  may  investigate 
proposing  new  ACkS  content  through  the 
content  change  proc:ess  managed  by 
OMB  and  the  Census  Bureau.  However, 
the  current  data  collection,  as  part  of  the 
(3’.S,  does  allow  for  many  meaningful 
analyses  of  demographic  groups.  In 
many  cases,  individual  users  c:an  use 
the  public  use  dataset  from  the  ('ensus 
Bureau  to  perform  a  wide  variety  of 
demographic  analy.ses.  including  some 
that  may  be  more  detailed  than  the  FDK'. 
published  in  its  own  reports  on  the 
Household  Survey. 

The  FDIC  also  received  a  suggestion 
regarding  the  implementation  of  the 
survey.  The  commenter  suggested  that 
an  in-per.son  survey  would  facilitate 
data  collection.  The  Household  .Survey 
is  a  supplement  to  the  Census  Bureau’s 
Current  Population  .Survey  which  is 
predominantly  an  in-person  survey. 

Request  for  Comment 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDlC’s  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
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clarity  of  the  information  to  he 
collected;  and  (d)  ways  to  minimize  the 
hurden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

The  FDIC  w'ill  consider  all  comments 
to  determine  the  extent  to  which  the 
information  collection  should  he 
modified  prior  to  suhmission  to  OMB 
for  review  and  approval.  After  the 
comment  period  closes,  comments  will 
he  summarized  and/or  included  in  the 
Fl)l(7s  request  to  OMB  for  approval  of 
the  collection.  All  comments  will 
h«‘come  a  matter  of  puhlic  record. 

Dated  at  Washington,  DC^.  this  14th  day  of 
March.  2013. 

Federal  Deposit  Insurance  (Corporation. 
Valerie  |.  Best, 

AssifttanI  Executive  Secretaty. 

|FR  Doc.  201  :»-Of>282  File<l  H:4S  ami 

BILLING  CODE  671 4-01 -P 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

FDIC  Advisory  Committee  on 
Community  Banking;  Notice  of  Meeting 

AGENCY:  [’ederal  Deposit  Insurance 
('orporation  (FDIC). 

ACTION:  Notice  of  Open  Meeting. 

summary:  In  accordance  with  the 
Federal  .Advisory  Committee  Act.  notice 
is  hereby  given  of  a  meeting  of  the  FDIC 
Advisory  Committee  on  Community 
Banking,  which  wall  be  held  in 
Washington,  DC  The  Advisory 
Committee  provides  advice  and 
recommendations  on  a  broad  range  of 
policy  issues  that  have  particular  impact 
on  small  community  banks  throughout 
the  United  States  and  the  local 
communities  they  serve,  with  a  focus  on 
rural  areas. 

DATES:  Wednesday,  April  3,  2013,  from 
8:30  a.m.  to  3:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  FDIC  Board  Room  on  the  sixth  floor 
of  the  FDIC  Building  located  at  .^.'iO  17th 
Street  NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Committee 
Management  Officer  of  the  FDIC,  at 
(202) 898-7043. 

SUPPLEMENTARY  INFORMATION:  Agenda: 
The  agenda  will  include  a  discussion  of 
current  issues  affecting  community 
hanks.  The  agenda  is  subject  to  change. 
Any  changes  to  the  agenda  will  be 
announced  at  the  beginning  of  the 
meeting. 


Type  of  Meeting:  The  meeting  will  be 
open  to  the  puhlic,  limited  only  by  the 
space  available  on  a  first-come,  first- 
served  basis.  For  security  rea.sons, 
members  of  the  puhlic  will  bo  subject  to 
security  screening  procedures  and  must 
present  a  valid  photo  identification  to 
enter  the  building.  'I’lio  FDIC  will 
provide  attendees  with  auxiliary  aids 
(e.g.,  sign  language  interpretation) 
required  for  this  meeting.  Those 
attendees  needing  such  assistance 
should  «;all  (703)  .562-8067  (Voice  or 
TTY)  at  least  two  days  before  the 
meeting  to  make  necessary 
arrangements.  Written  statements  may 
ho  filed  with  the  committee  before  or 
after  the  meeting.  This  Community 
Banking  Advisory  Committee  meeting 
will  he  Webcast  live  via  the  Internet  at 
http:// WWW.  vodi  uw.com  / goto /f die./ 
communitybanking.asp.  This  service  is 
free  and  available  to  anyone  with  the 
following  systems  requirements:  http:// 
WWW.  vodiunt.com/home/sysreq.h  tml. 
Adobe  Flash  Player  is  required  to  view 
the.se  presentations.  The  latest  version 
of  Adobe  Flash  Player  can  be 
dowmloaded  at  http://www.adobe.coni/ 
shockwave/download/ download. (:gi?P  t  _ 
Prod_  Version- Sh  ock  wa  veFlash . 
Installation  questions  or  troubleshooting 
help  can  be  found  at  the  same  link.  P'or 
optimal  viewing,  a  high  speed  Internet 
connection  is  recommended.  The 
Community  Banking  meeting  videos  are 
made  available  on-demand 
approximately  two  weeks  after  the 
event. 

Dated:  March  14,  2013. 

Federal  Depo.sil  Insurance  (Corporation. 

Valerie  J,  Best, 

Assistant  Executive  Secretary'. 

|FR  LXx:.  20i:i-06272  Filed  3-18-1  :t;  8:45  am) 

BILUNG  CODE  6714-81-P 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Meetings 

TIME  AND  DATE:  9:00  a.m.  (Eastern  Time), 
March  2.5,  2013. 

PLACE:  10th  Floor  Board  Meeting  Room, 
77  K  Street  NE.,  Washington,  DC  20002. 
STATUS:  Parts  will  be  open  to  the  public 
and  parts  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Parts  Open  to  the  Public 

1.  Approval  of  the  Minutes  of  the 
February  25,  2013  Board  Member 
Meeting. 

2.  Thrift  Savings  Plan  Activity 
Reports  by  the  Executive  Director. 

a.  Monthly  Participant  Activity 
Report. 


h.  Monthly  Investment  Report, 
c.  Legislative  Report. 

3.  .Shareholder  Actions. 

4.  Demographics  Report. 

5.  Audit  Reports  and  DOL 
Presentation. 

Parts  Closed  to  the  Public 

1.  Security. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Kimberly  Weaver,  Director,  Office  of 
EIxternal  Affairs,  (202)  942-1640. 

Dated:  March  15.  2013. 
lames  B.  Petrick, 

Secretary,  Federal  lietirement  Thrift 
Investment  Board. 

(FR  Doc.  201.3-(«i.3fi3  Filod  3-15-13;  11:15  ainl 
BILLING  CODE  6768-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

[Document  Identifier:  HHS-OS-1 91 29-60D] 

Agency  Information  Collection 
Activities;  Proposed  Collection;  Public 
Comment  Request 

AGENCY:  Office  of  the  .Secretary,  HHS. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  .section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  (Office  of  the 
Secretary  (O.S),  Department  of  Health 
and  Human  .Services,  announces  plans 
to  submit  a  new'  Information  Collection 
Request  (ICR),  described  below,  to  the 
Office  of  Management  and  Budget 
(OMB).  Prior  to  submitting  the  IC.R  to 
OMB,  OS  seeks  comments  from  the 
public  regarding  the  burden  estimate, 
below,  or  any  other  aspect  of  the  ICR. 
DATES:  Comments  on  the  K'R  must  be 
received  on  or  before  May  20,  2013. 
ADDRESSES:  Submit  your  t;omments  to 
in formation. Collect  ionClearance® 
hbs.gov  or  by  calling  (202)  690-6162. 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  Collection  Clearance  staff, 
Information.CollectionClearance® 
hhs.gov  or  (202)  690-6162. 
SUPPLEMENTARY  INFORMATION:  When 
submitting  comments  or  requesting 
information,  please  includqthe 
document  identifier  HHS-OS-1 9129- 
60D  for  reference. 

Information  Collection  Bequest  Title: 
HIPAA  Audit  Review  Survey. 

Abstract:  This  information  collection 
consists  of  an  online  survey  of  115 
covered  entities  (health  plans,  health 
care  clearinghouses,  and  health  care 
providers)  that  were  audited  in  2Q12 
through  the  Office  for  Civil  Rights 
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HIPAA  Audit  Program.  The  survey  will 
gather  information  on  the  effect  of  the 
audits  on  the  audited  entities  and  the 
entities’  opinions  about  the  audit 
process. 

Naed  and  Proposed  Use  of  the 
Information:  The  Office  for  Civil  Rights 
is  currently  conducting  a  review'  of  the 
HIPAA  Audit  program  to  determine  its 
efficacy  in  assessing  the  HIPAA 
compliance  efforts  of  covered  entities. 
As  part  of  that  review,  the  online  survey 
will  b(i  used  to: 

•  Measure  the  effect  of  the  HIPAA 
Audit  program  on  covered  entities: 

•  (iauge  their  attitudes  towards  the 
audit  overall  and  in  regards  to  major 
audit  program  features,  such  as  the 
document  request,  communif:ations 
received,  the  on-site  visit,  the  audit- 
report  findings  and  recommendations; 


•  Obtain  estimates  of  costs  incurred 
by  covered  entities,  in  time  and  money, 
spent  responding  to  audit-related 
requests: 

•  Seek  feedback  on  the  effec:t  of  the 
HIPAA  Audit  program  on  the  day-to-day 
business  operations;  and 

•  Assess  whether  improvements  in 
HIPAA  compliance  were  achieved  as  a 
result  of  the  Audit  program. 

The  information,  opinions,  and 
comments  collected  using  the  online 
survey  w'ill  be  used  to  produce 
recommendations  for  improving  the 
HIPAA  Audit  program. 

Likely  Respondents:  The  11.5  audit 
points-of-contar;t  for  each  covered  entity 
audited  as  part  of  the  2012  HIPAA 
Compliance  Audit  Program. 


Burden  Statement:  Burden  in  this 
context  means  the  time  expended  by 
pensons  to  generate,  maintain,  retain, 
di.sclose,  or  provide  the  information 
requested.  This  includes  the  time 
needed  to  review  instructions,  to 
develop,  acquire,  install  and  utilize 
technology  and  systems  for  the  purpose 
of  collecting,  validating  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information,  to  train 
personnel  and  to  be  able  to  respond  to 
a  collection  of  information,  to  search 
data  sources,  to  complete  and  review 
the  collection  of  information,  and  to 
transmit  or  otherw'ise  di.sclo.se  the 
information.  The  total  annual  burden 
hours  estimated  for  this  ICR  are 
summarized  in  the  table  below. 


Total  Estimated  Annualized  Burden — Hours 


os  specifically  requests  comments  on 
(1)  The  necessity  and  utility  of  the 
proposed  information  collection  for  the 
proper  performance  of  the  agency’s 
functions,  (2)  the  accuracy  of  the 
e.stimated  burden,  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected,  and  (4)  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Keith  A.  Tucker, 

Information  Collection  Clearance  Officer. 

|FR  I)or,.  201.S-06281  Filed  8:45  am| 

BILLING  CODE  41 53-01 -4> 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Assistant  Secretary  for 
Financial  Resources,  Office  of  Grants 
and  Acquisition  Policy  and 
Accountability,  Division  of  Acquisition; 
Public  Availability  of  the  Department  of 
Health  and  Human  Services  FY  201 1 
Service  Contract  Inventory;  Correction 

AGENCY:  Department  of  Health  and 
Human  .Services. 

ACTION:  Notice  of  correction. 

SUMMARY:  This  document  makes 
changes  to  the  notice  published  in  the 
February  28,  2013  Federal  Register 


entitled  “Office  of  the  A.ssistant 
.Secretary  for  Financial  Resources,  Office 
of  Grants  and  Acquisition  Policy  and 
Accountability,  Division  of  Acquisition; 
Public  Availability  of  the  Department  of 
Health  and  Human  Services  FY  201 1 
Service  Contract  Inventory.’’  The 
following  should  be  changed;  The 
notice  provided  an  incorrect  URL 
address:  http:// txivw.hhs.gov/grnnts/ 
serv'icecontractsfyl  l.html.  The  correct 
URL  address  is  as  follows:  http:// 
ivu'w.hhs.gov/grants/serx'icecontracts/ 
index.html.  The  FY  2011  needs  to  be 
changed  to  FY  2012  in  the  TITLE, 
ACTION,  and  SUMMARY  sections.  This 
document  makes  these  technical 
corrections. 

FOR  FURTHER  INFORMATION  CONTACT;  Lori 
.Sakalos,  (202)  890-6361. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  FR  Doc.  2013-04719  of  February 
28.  2013  (78  FR  13677),  there  were 
technical  errors  that  are  identified  and 
corrected  in  the  Correction  of  Errors 
section  below. 

II.  Summary  of  Errors 

In  the  “SUMMARY”  section,  after 
“HHS  has  po.sted  its  inventory  and  a 
summary  of  the  inventory  on  the  HHS 
homepage  at  the  following  link:”  We  are 
deleting  the  following  URL  address: 


h  t  tp  ://w\v\v.  h  h  s  .gov/grants/ 
servicecontractsfyl  l.html. 

Change  the  fiscal  year  to  f'Y  2012 — In 
the  “TITLE”  section — Office  of  the 
Assistant  Secretary  for  Financial 
Resources,  Office  of  Grants  and 
Acquisition  Policy  and  Accountability, 
Division  of  Acquisition;  Public 
Availability  of  the  Department  of  Health 
and  Human  .Services  FY  2011  .Service 
Contract  Inventory: 

In  the  “ACTION”  section — Notice  Of 
Public  Availability  Of  FY  2011  Service 
Contract  Inventories; 

In  the  “.SUMMARY”  section — In 
accordance  with  .Section  743  of  Division 
C  of  the  Consolidated  Appropriations 
Act  of  2010  (Pub.  L.  111-117), 
Department  of  Health  and  Human 
Services  (HHS)  is  publishing  this  notice 
to  advise  the  public  of  the  availability 
of  its  FY  201 1  Service  Contract 
inventory.  This  inventory  provides 
information  on  service  contract  actions 
over  S2.5,000  that  were  made  in  FY 
2011. 

III.  Correction  of  Errors 

In  FR  Doc.  2013-04719  of  February 
28.  2013  (78  FR  1.3677),  make  the 
following  corrections: 

In  the  “SUMMARY”  section,  after 
“HHS  has  posted  its  inventory  and  a 
summary  of  the  inventory  on  the  HHS 
homepage  at  the  following  link:”  The 
corrected  URL  should  be:  http:// 
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w'ww.hhs.gov/gran  ts/servicecon  tracts/ 
index.html. 

In  the  corrected  “TITLE”  section  it 
should  read;  Office  of  the  Assistant 
Secretary  for  Financial  Resources,  Office 
of  Grants  and  Acquisition  Policy  and 
Accountability,  Division  of  Acquisition; 
Public  Availability  of  the  Department  of 
Health  and  Human  Services  FY  2012 
Service  Contract  Inventory, 

In  the  corrected  “ACTION”  section  it 
should  read;  Notice  Of  Public 
Availability  Of  FY  2012  Service 
Contract  Inventories; 

In  the  corrected  “SUMMARY”  section 
it  should  read;  In  accordance  with 
Section  743  of  Division  C  of  the 
Consolidated  Appropriations  Act  of 
2010  (Pub.  L.  111-117),  Department  of 
Health  and  Human  Services  (HHS)  is 
publishing  this  notice  to  advise  the 
public  of  the  availability  of  its  FY  2012 
Service  Contract  inventory.  This 
inventory  provides  information  on 
service  contract  actions  over  $25,000 
that  were  made  in  FY  2012. 

Dated:  March  13,  2013. 

Angela  Billups, 

Associate  Deputy  Assistant  Secretary  for 
Acquisition,  Senior  Procurement  Executive, 
Assistant  Secretory  for  Financial  ftesources 
Office  of  the  Secretary. 

(FR  Doc.  201:J-06218  Filed  3-18-13;  8:45  ainl 
BILLING  CODE  4160-24-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  a  meeting  of  the  Board 
of  Scientific  Counselors,  NIA. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C.,  as  amended 
for  the  review,  di.scussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  on  Aging,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators. 


the  disclo.sure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  NIA. 

Dote.  May  14-15,  2013. 

Closed:  May  14,  2013,  8:00  a.m.  to  8:30 
a.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performajjce,  and 
competence  of  individual  investigators. 

P/oce;  National  Institute  on  Aging, 
Biomedical  Research  Center,  251  Bayview 
Blvd.,  3rd  Floor,  Conference  Room  3(^227, 
Baltimore,  MD  21224. 

Open:  May  14,  2013,  8:30  a.m.  to  12:00 
p.m. 

Agenda:  Committee  discussion,  individual 
presentations,  and  laboratory  overview. 

Place:  National  Institute  on  Aging, 
Biomedical  Re.search  Center,  251  Bayview 
Blvd.,  3rd  Floor,  Conferenr.e  Room  3C227, 
Baltimore,  MD  21224. 

Closed:  May  14,  2013,  12:00  p.m.  to  1:15 
p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institute  on  Aging, 
Biomedical  Research  Center,  251  Bayview 
Blvd.,  3rd  Floor,  Conference  Room  3C227, 
Baltimore,  MD  21224. 

Open.  May  14,  2013,  1;15  p.m.  to  3:15  p.m. 

Agenda:  Committee  discussion,  individual 
presentations,  and  laboratory  overview. 

Place:  National  Institute  on  Aging, 
Biomedical  Research  Center,  251  Bayview 
Blvd.,  3rd  Floor,  Conference  Room  3C227, 
Baltimore,  MD  21224. 

C/osed:  May  14,  2013,  3:15  p.m.  to  5:00 
p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institute  on  Aging. 
Biomedical  Research  Center.  251  Bayview 
Blvd.,  3rd  Floor,  Conference  Room  .3C227, 
Baltimore,  MD  21224. 

Closed:  May  15.  2013,  8:00  a.m.  to  9:40 
a.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institute  on  Aging, 
Biomedical  Research  Center,  251  Bayview 
Blvd.,  3rd  Floor,  Conference  Room  3C227, 
Baltimore,  MD  21224. 

Open:  May  15,  2013,  9:40  a.m.  to  10:40. 
a.m. 

Agenda:  Committee  discussion,  individual 
presentations,  and  laboratory  overview. 

Place:  National  Institute  on  Aging. 
Biomedical  Research  Center,  251  Bayview 
Blvd.,  3rd  Floor,  Conference  Room  3C227, 
Baltimore,  MD  21224. 

Closed:  May  15.  2013,  10:40  a.m.  to  10:50 
a.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  inve.stigators. 

Place:  National  Institute  on  Aging, 
Biomedical  Research  Center,  251  Bayview 
Blvd.,  3rd  Floor,  Conference  Room  3C227, 
Baltimore.  MD  21224. 

Open:  May  15,  2013,  10:50  a.m.  to  11:20 
a.m. 


Agendo:  Committee  discussion,  individual 
presentations,  and  laboratory  overview. 

Place:  National  Institute  on  Aging, 
Biomedical  Research  Center,  251  Bayview 
Blvd.,  3rd  Floor,  Conferenr.e  Room  3C227, 
Baltimore,  MD  21224. 

Closed:  May  15,  2013,  11:20  a.m.  to  12:35 
p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  In.stitute  on  Aging, 
Biomedical  Research  Center.  251  Bayview 
Blvd.,  3rd  Floor,  Conference  Room  3C227, 
Baltimore,  MD  21224. 

Contact  Person:  Luigi  Ferrucci,  M.D., 

Ph.D.,  Scientific  Review  Branch,  National 
Institute  on  Aging,  251  BayvieW  Boulevard, 
Suite  100,  Room  4C225,  Baltimore,  MD 
21224,  410-558-8110,  IJ-'27Z@NIH.GOV. 
(Catalogue  of  Federal  Domestic  Assistamre 
Program  Nos.  93.86B,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated;  March  12,  2013. 

Melanie  J.  Gray, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Dot;.  2013-06244  Filed  3-18-13;  8.45  am) 

BILUNG  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel  NIDDK  Data 
Repository  Contract  Review 
(RFPNLM2013617). 

Date:  April  19,  2013. 

Time:  11:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health,  Two 
Democracy  Plaza.  6707  Democracy 
Boulevard,  Bethesda,  MD  20892  (Telephone 
Conference  Call). 

Contact  Person:  Najma  Begum,  Ph.D., 
Scientific  Review  Officer,  Review  Branch, 
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UEA,  NIDDK.  National  Institutos  of  Huallh, 
Room  749,  fi707  Democracy  Boulevard. 
Bnlhesda,  MI)  20802-5452.  (301)  504-8804, 
begiimn&niddk.  nih.gov. 

(Cataloging  of  federal  Domestic  Assistance 
Program  Nos.  03.847,  Diabetes. 

Endocrinology  and  Metabolic;  Research: 
03.848,  Digestive  Diseases  and  Nutrition 
Research;  03.849,  Kidney  Diseases.  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  March  13,  2013. 

David  ('lary. 

Program  Analyst.  Offira  ofFcdaral  Advisory' 
(lommiltoo  Policy. 

(KR  Dor.  2013-OH248  filed  .3-18-i;t:  8:45  anil 

BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  .section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (.I  IJ.S.C.  App.),  notice  is 
hereby  given  of  the  following  meeting. 
The  meeting  will  be  closed  to  the  public 
in  accordance  with  the  provisions  set 
forth  in  sections  5.')2b{c)(4)  and 
552b(c){b).  Title  5  U.S.C.,  as  amended. 
The  grant  applications  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
woidd  constitute  a  clearly  unwarranted 
invasion  of  personal  jirivacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  In.stitute  .Special  Emphasis  Panel: 
Resource-related  Research  Project  (R24). 
Date:  April  12.  2013. 

Time:  12:00  p.m.  to  2:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  0701 
Rockledge  Drive,  Room  7180,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Keith  A,  Mintzer,  I’h.D.. 
Scientific  Review  t)fficer.  Review  Branch/ 
DERA,  National  Heart.  Lung,  and  Blood 
Institute,  0701  Rockledge  Drive,  Room  7180, 
Bethesda,  MD  20892-7024.  301-594-7947, 
mintzerk@nlilbi.nih.gov. 

(('.atalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Outer  for 
.Sleep  Disorders  Research;  93.837,  Heart  and 
Va.scular  Diseases  Research;  93.838,  Lung 
Diseases  Research:  93.839,  Blood  diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS)  • 


Dated;  Marc  h  13,  2013. 

Michelle  Trout, 

Program  Analyst.  Office  of  Federal  Advisory 
Committee  Policy. 

IKK  Doc.  201.3-0(1240  3-18-13;  8:45  ani| 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Hgalth 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  section  l(){d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  be  closed  to  the 
■public  in  accordance  with  the 
provisions  set  forth  in  sections 
.5.'i2b{c)(4)  and  .5.52b(c)(6).  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  di.scu.ssions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unw'arranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel  Development 
and  Maintenance  of  an  Aged  Non-4fuman 
Primate  Tissue  Bank. 

Dofp;  April  8,  2013. 

Time:  1:00  p.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institute  on  Aging. 

(Gateway  Building,  7201  Wisconsin  Avenue, 
Suite  2C212,  Bethe.sda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Elaine  Lewis,  Ph.D., 
.Scientific  Review  Branch,  National  Institute 
on  Aging,  Cateway  Building,  7201  Wi.sconsin 
Avenue.  Suite  2Ci212.  M.SO9205,  Bethesda. 
MD  20892,  301-402-7707. 
elainelewis@nia.nih.gov. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel  Loan 
Repayment  Program. 

Date;  May  3,  2013. 

Time:  12:00  p.m.  to  5:00  p.m. 

Agenda:  To  review'  and  evaluate  grant 
applications. 

Place:  National  Institute  on  Aging, 

(iateway  Building,  Suite  2C212,  7201 
Wi.sconsin  Avenue,  Bethesda,  ,MD  20892 
(Virtual  Meeting). 

Contact  Person:  Bita  Nakhai,  Ph  D., 
.Scientific  Review  Branch,  National  In.stitute 
on  Aging,  Gateway  Building,  7201  Wisconsin 
Aveniio,  Suite  2(i212.  MSC-9205,  Bethesda. 
MD  20892,  301-402-7701, 
nakhaih@nia.nib.gov. 

(tiatalogue  of  Federal  Domestic  Assi.stance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 


Dated:  March  12,  2013. 

Melanie  ).  (>ray. 

Program  Analyst,  Office  of  Federal  Advisory 
Con t mi ttee  Policy. 

(I'K  Doc.  2013-08245  filed  3-18-13;  8:45  and 

BILLING  CODE  414(M)1-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heaith 

Office  of  the  Director,  National 
Institutes  of  Health;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  a.s 
amended  (.5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  w'ill  lie  closed  to  the 
public  in  accordance  with  the 
provi.sions  .set  forth  in  sections 
552h(c)(4)  and  552b(c)(6),  Title  .5  U..S.C., 
as  amended.  The  grant  applications  and 
the  discus.sions  could  disclose 
confidential  trade  .secrets  or  commercial 
jiroperty  such  as  patentable  material, 
and  personal  information  concerning 
individual.s  associated  with  the  grant 
application.s,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Office  of  Research 
Infrastructure  Programs  .Special  Emphasis 
Panel;  Re.search  Resource  of  Human  Organs 
and  Ti.ssues. 

D(de.  April  2.  2013. 

Time:  8:00  a.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  litr.  for  Translational 
Sciences.  Democracy  1, 6701  Democracy 
Blvd.,  Bethesda,  MD  20892  (Virtual  Meeting). 

Contact  Person:  Carol  Lambert.  .Scientific 
Review  Officer.  Office  of  Grants  Management 
8c  .Scientific  Review.  Naticmal  Center  for 
Advancing  Translational  .Sciences  (NCATS). 
National  Institutes  of  Health.  6701 
Democracy  Blvd.,  Democracy  1,  Room  1076, 
Bethe.sda,  MD  20892,  ,301-43.5-0814, 
lnmbert@mail.nih.gov. 

This  notice  is  Inung  published  less  than  15 
days  prior  to  the  meeting  due  to  the  tinung 
limitations  imposed  by  the  review  and 
funding  cycle. 

(('atahrgue  of  Federal  Dome.stic  Assistance 
Program  Nos.  93.14,  Intramural  Research 
Training  Award;  93.22.  Clinical  Research 
Loan  Repayment  Program  for  Individuals 
from  Disadvantaged  Backgrounds:  93.232, 
Loan  Repayment  Program  for  Re.search 
Generally;  93.39.  Academic  Research 
Enhancement  Award;  03.936,  NIH  Acquired 
Immunodeficiency  .Syndrome  Research  Loan 
Repayment  Program;  93.187,  Undergraduate 
.Scholarshij)  Program  for  Individiials  from 
Disadvantageddlnckgruimds,  National 
Institutes  of  Hpalthi  HHS)  .  -D:  i 
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Dated;  March  13.  2013. 

David  Clary, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  2013-06249  Fileti  3-18-13;  8:45  ami 

BILLING  CODE  414<M>1-f> 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  .set  forth  in  sections 
.'i52b(c)(4)  and  552b(c)(6).  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discu.ssions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Empha.sis  Panel;  Neuronal 
Communication. 

Dole;  April  5,  2013. 

Time:  1:00  p.m.  to  3:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledgc  Drive.  Bethesda,  MD  20892 
(Telephone  {Conference  Call). 

Contact  Person:  Richard  D.  Crosland. 
Ph.D.,  Scientific  Review  Officer,  CCentcr  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Rourrr41.'i8, 
MSC  7850,  Bethesda,  MD  20892,  301-435- 
1220,  rc2l8u@nih.gov. 

Name  of  Committee:  Center  for  Sc.ientific 
Review  Special  Emphasis  Panel;  Program 
Project:  A  Proteomic:s  Research  Center  for 
Integrative  Biology. 

ZJote;  April  8-10,  2013. 

Time:  7:00  p.m.  to  1:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Courtyard  by  Marriott  Richland 
Columbia  Point,  480  Columbia  Point  Drive, 
Richland.  WA  99352. 

Contact  Person:  Raymond  Jacobson,  Ph.D., 
Scientific  Review  Officer,  (Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5658, 
MSC  7849,  Bethe^sda,  MD  20892,  301-996- 
7702,  jacobsonrh@csr.  nih  .gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Paneh  RFA  Panel: 
Casual  Variants  for  Autoimmune  and 
Mu.sculoskeletal  Diseases. 

Date:  April  8,  2013. 

Time:  12:00  p.m.  to  5:00  p.m. 


Agendo:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda.  MD  20892 
(Telephone  (Conference  (Call). 

Contact  Person:  Cheryl  M  Corsaro,  Ph.D., 
Scientific  Review  Officer,  (Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2204, 
MSC  7890,  Bethesda,  MD  20892,  (301)  435- 
1045,  corsaroc@csr.nih.gov. 

Name  of  Committee:  (Center  for  Scientific 
Review  Special  Emphasis  Panel;  Member 
Conflict;  Endocrinology,  Metabolism, 

Nutrition  and  Reproductive  Sciences. 

fJate:  April  9,  2013. 

Time:  8:00  a.m.  to  6:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda,  MD  20892 
(Virtual  Meeting). 

Contact  Person:  Nancy  Sheard,  SCD, 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6046-E, 
MSC  7892,  Bethesda,  MD  20892,  301-40tt- 
9901,  sheardn@csr.nih.gov. 

Name  of  Committee:  (Center  for  Scientific 
Review  Special  Emphasis  Panel;  Member 
Conflict:  Neurodevelopment  and 
Regeneration. 

Dote;  April  9-10,  2013. 

Time:  9:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda.  MD  20892 
(Virtual  Meeting). 

Contact  Person:  Laurent  Taupenot,  Ph  D., 
Scientific;  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4811, 
MSC  7850,  Bethesda,  MD  20892,  301-43.5- 
1203,  taupenoI@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  RFA  RM12- 
016:  New  Innovator  Award. 

Dafe.  April  11,2013. 

Time:  8:00  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Rajiv  Kumar,  Ph.D.,  Chief, 
MOSS  IRG,  Center  for  Scientific  Review, 
National  Institutes  of  Health,  6701  Rockledge 
Drive,  Room  4216,  MSC  7802,  Bethesda,  MD 
20892,  301-435-1212,  kumarra@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  .Special  Emphasis  Panel:  Member 
Conflict:  Cancer  Biology. 

Dofe:  April  11,2013. 

Time:  2:00  p.m.  to  4:30  p.m. 

Agendo;  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  Conference  (^all). 

Contact  Person:  Elaine  Sierra-Rivera,  Ph.D., 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6184, 
MSC  7804,  Bethesda,  MD  20892,  301-43.5- 
1779,  riverase@csr.nih.gov. 


((dialogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333.  Clinical  Research,  93.306,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated;  March  12.  2013. 

Melanie ).  Gray, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  2013-06242  Filed  3-18-13;  8;4.5  am) 


Pursuant  to  .section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (.5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
.552b(c)(4)  and  552b(c)(6),  Title  .5  U.S.C., 
as  amended.  The  grant  applications  and 
the  di.scu.ssions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  di.sclo.sure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel; 
Side  Effects  of  Transfusion  and  Cellular 
Therapies. 

Date:  April  8,  2013. 

Time:  8:30  a.m.  to  12:30  p.m. 

Agenda;  To  review  and  evaluate  grant 
applications. 

Place:  Doubletree  Hotel  Bethesda 
(Formerly  Holiday  Inn  .Select),  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Michael  P  Reilly,  Ph.D., 
Scientific  Review  Officer,  Office  of  Scientific 
Review/DERA,  National  Heart,  Lung,  and 
Blood  Institute,  6701  Rockledge  Drive,  Room 
7200,  Bethesda,  MD  20892,  301-496-9659, 
reillymp@n  hlbi.nih.gov. 

(Catalogue  of  Federal  Dome.stic  Assistance 
Program  Nos.  93.233,  National  Center  for 
.Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research:  93.838,  Lung 
Diseases  Re.search;  93.839,  Blood  Diseases 
and  Resourt;es  Re.search,  National  Institutes 
of  Health,  HHS) 

Dated:  March  12,  2013. 

Michelle  Trout, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  2013-06241  Filed  3-18-13;  8:45  am) 

BILLING  CODE  414(M)1-P 


BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  section  in(d}  of  the 
Federal  Advisory  (Committee  Act,  as 
amended  (5  LJ.S.f,.  App.),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  clo.s<!n  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552h(c){6),  Title  5  U.S.C.. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  di.sclosure  of  which 
would  con.stifute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ndiiw  of  (Jonuiiittdn:  (Neuter  for  .Scientific 
Review  Special  Emphasis  Panel;  Global 
Health:  Innovative  Training  Programs. 

Do/e.  April  .1,  201  :f. 

Tima:  9:00  a.m.  to  .5:00  p.m. 

Aganria:  To  review  ami  evalnatt;  grant 
applications. 

Thica:  National  Institutes  of  Health.  (>701 
Rof:klcdge  Drive,  Bethesda,  MD  20B92. 

Conlact  Parson:  Malgorzata  Klosek,  Ph.D., 
Sr:ientific  Review  Officer,  (^entfir  for 
.Scientific  Rtiview,  National  Institutes  of 
Health,  (1701  Rockledge  Drive;.  Room  41H8, 
M.SC  7849,  Bethesda,  MD  20892,  (.801)  4:i.5- 
2211 ,  klosakmiuicsr.nih.gov. 

(Catalogue  of  l•'ederal  Domestic  Assistance 
Program  Nos.  98. .80(1.  Comparative  Medicine; 
98.883.  Clinical  Re.search.  93.808.  93.388, 
98.887,  98.893-98.898,  98,837-93.844, 
98.848->>8.878.  93.892,  93.898,  National 
Institutes  of  Health,  HHS) 

Dated:  March  13,  2013. 

Michelle  Trout, 

Progrtni]  Analyst.  Offica  of  h'adaral  Advisorx’ 
Commi  I  laa  Poll  ay. 

II’R  Doc.  2in;t-()fi24ti  Filed  H  4.S  ani| 

BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (.5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  bt;  closed  to  the 
public  in  accordance  wdth  the 
provisions  set  forth  in  sections 
5.52b(c)(4)  and  .5.52b(c)(B),  Title  .5  II.S;C.. 
as  amended.  3’he  grant  applications'etnd 


the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  tha  grant 
applications,  the  di.sclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Nama  of  Committaa:  Center  for  Scientific 
Review  .Special  Emphasis  Panel  PAR  Panel: 
Research  in  Biomedicine  and  Agrit:iilture 
Using  Agriculturally  Important  Domestic 
.Species. 

Iloia:  March  28,  2013 
Tima:  9:00  a.m.  to  3;00  p.m.. 

Aganda:  To  review  and  evaluate  grant 
applications. 

PIcica:  National'lnslitutes  of  Health,  6701 
Rockledge  Drive.  Bethesda,  MD  20892 
(Telephone  r,onferenf;e  Call). 

(lontoct  Parson:  Michael  Knecht,  Ph.D., 
Sci(;nlific  Review  Officer,  Center  for 
.Scientific  Review.  National  Institutes  of 
Health,  8701  Rockledge  Drive,  Room  8178, 
M.SC  7892,  Bethe.sda.  MD  20892,  (801)  435- 
1 048,  knaalitm®csr. nih.gov. 

This  notice  is  lieiiig  published  loss  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

((Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  98.808,  Comparative  Medicine; 
98.338,  fdinical  Research,  98.308,  93.333, 
98.837,  98.893-93.398,  93.837-93.844,  ' 
93.848-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated;  March  18,  2018. 

Michelle  Tryut, 

Program  Analyst.  Offica  of  Fadaral  Advisory 
Committaa  Policy. 

IFR  DdC.  2018-0(1247  Filed  .8-18-i:i;  8:48  am| 

BILLING  CODE  4141M)1-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  stM.tion  U)(d)  of  the 
Fiidoral  Advisory  Committee  Act,  as 
amended  (.5  D.S.C.  App,),  notice  is 
her(;by  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
.‘i.52b(c)(4)  and  552b(c)(6),  Title  5  IJ.-S.C.. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclo.se 
confidential  trade  .secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  a.s.sociated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  (Clearly  unwarranted 
invasion  of  personal  privacy. 


Naina  of  Committaa:  National  Gancer 
Institute  .Special  Emphasis  Panel  Tissue 
Giilture  Tumor  Microenvironment. 

Data:  April  18-19,  2013. 

Tima:  8:00  a.m.  to  8:00  p.m. 

Aganda:  To  review  and  evaluate  contract 
propo.sals. 

Placa:  The  Holiday  Inn  Express,  1775 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Parson:  Joyce  C.  Pegues,  Ph  D., 
Scientific  Review  Officer,  Special  Review 
and  Logistics  Branch.  Division  of  Extramural 
Activities,  NIH  National  Gancer  Institute. 

81 18  PJxecutive  Boulevard.  Room  7149, 
Bethesda,  MD  20892-8329,  301-594-1288, 
paguasj@maii .nib  gov . 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  (dancer  Construction; 
98.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research:  93.395,  Cancer 
Treat ment  Research;  98.898,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  (iancer  Research  Manpower:  98.899, 
Cancer  (Control,  National  Institutes  of  Hi;alth. 
HHS) 

Dated:  March  12.  2018. 

Melanie  |.  Gray, 

Program  Analyst.  Offica  of  Fadaral  Advisoiy 
Committaa  Policy. 

IFR  Doc.  201.1-0824.8  Filed  1-18-13;  8:45  am! 

BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

[Docket  No.  DHS-201 2-0077] 

The  Critical  Infrastructure  Partnership 
Advisory  Council 

agency:  Nationul  Protection  and 
Programs  Directorate,  UH.S. 

ACTION:  Quarterly  Critical  Infrastructure 
Partnership  Advisory  Council 
membership  ujidate. 

SUMMARY:  'The  Department  of  Homeland 
.Security  (DH.S)  announced  the 
establishment  of  the  Critical 
Infrastructure  (Partnership  Advisory 
Council  (CIPAC)  in  a  F’ederal  Register 
Notice  (71  FR  IdtKIO-ldtKL'l)  dated 
March  24,  2l)(lfi.  which  identified  the 
purpose  of  CIPAC,  as  well  as  its 
membership.  This  notice  provides;  (i) 
Quarterly  CIPAf]  membership  updates; 
(ii)  instructions  on  how  the  public  can 
obtain  the  CIPAC  membership  roster 
and  other  information  on  the  council; 
and  (iii)  information  on  recently 
completed  CIPAC  meetings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  May.  Designated  Federal  Officer, 
Critical  Infrastructure  Partnership 
Advisory  Council.  Sector  Outreach  and 
Programs  Division,  Office  of 
Infrastructure  Protection,  National 
Protection  and  Programs  Directorate, 
IJ..S.  Department  of  Homeland  Security, 
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245  Murray  Lime.  Mail  Stop  0607, 
Arlington.  VA  20598-0607;  by 
telephone:  (703)  603-5070;  or  via  email 
at:  CIFAC@dhs.gov.  Responsible  DHS 
Official:  Larry  May,  Designated  Federal 
Officer  for  the  CIPAC;. 

SUPPLEMENTARY  INFORMATION: 

Purpose  and  Activity:  The  CIFAC 
facilitates  interaction  between 
government  officials  and  representatives 
of  the  community  of  owners  and/or 
o|)erators  for  each  of  the  critical 
infrastructure  sectors  defined  by 
Presidential  Policy  Directive  (PPD)  21 
and  identified  in  the  National 
Infrastructure  Protection  Plan.  The 
scope  of  activities  covered  by  the  CIPAC 
includes  planning;  coordinating  among 
government  and  critical  infrastructure 
owner  and  operator  security  partners; 
implementing  security  program 
initiatives;  conducting  operational 
activities  related  to  critical 
infrastructure  prot(!ction  security 
measures,  incident  response,  recovery, 
and  infrastruc;ture  resilience: 
reconstituting  critical  infrastructure 
assets  and  systems  for  both  manmade  as 
well  as  naturally  occurring  events;  and 
sharing  threat,  vulnerability,  risk 
mitigation,  and  infrastructure  continuity 
information. 

Organizational  Structure:  (3PAC 
members  are  organized  into  16  critical 
infrastructure  sectors.  Fach  of  these 
sectors  has  a  government  c;oordinating 
council  (GCC)  whose  memln'rship 
includes  (i)  a  lead  Federal  agency  that 
is  defined  as  the  Sector-Specific 
Agency;  (ii)  all  relevant  Federal,  .state, 
local,  tribal,  and/or  territorial 
government  agencies  (or  their 
representative  bodies)  whose  mission 
interests  also  involve  the  .scope  of  the 
CIPAC  activates  for  that  particular 
sector;  and  (iii)  a  sector  coordinating 
council  (SCC])  whose  membership 
includes  critical  infrastructure  owners 
and/or  operators  or  their  representative 
trade  associations. 

CIPAC  Membership:  CIPAC 
Membership  may  include: 

(i)  Critical  Infrastructure  owner  and/ 
or  operator  members  of  their  respective 
sector’s  DHS-recognized  Sector 
Coordinating  Council,  including  their 
representative  trade  or  equivalent 
organizations  as  determined  by  the 
sector; 

(ii)  Federal,  state,  local,  and  tribal 
governmental  entities  comprising  the 
members  of  the  CCC  for  each  sector, 
including  their  representative  trade  or 
equivalent  organizations. 

CIPAC  membership  is  organizational. 
Multiple  individuals  may  participate  in 
CIPAC  activities  on  behalf  of  a  member 
as  long  as  member  representatives  are 
not  F’edeTally  registered  lobbyists. 


CIPAC  Membership  Roster  and 
Council  Information:  The  current  roster 
of  CIPAC  members  is  published  on  the 
CIPAC  Web  site  [http://w\vw.dbs.gov/ 
cipac]  and  is  updated  as  the  CIPAC 
membership  changes.  Members  of  the 
public  may  visit  the  CIPAC  Web  site  at 
any  time  to  view  current  CIPAC 
membership  as  well  as  the  current  and 
historic  list  of  CIPAC  meetings  and 
agendas. 

Dated;  March  8.  2013. 

Larry  May, 

Designated  Federal  Officer  for  the  CIFAC. 

IFK  IJoi:.  20i;t-()f.29H  Filed  .1-18-13;  8:45  ami 

BILLING  CODE  91ia-9P-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Internal  Agency  Docket  No.  FEMA-4101- 
DR;  Docket  ID  FEMA-201 3-0001] 

Mississippi;  Amendment  No.  4  to 
Notice  of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency,  DHS. 
action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  di.saster  declaration  for  the 
State  of  Mississippi  (F’EMA-41()1-DR), 
dated  February  13,  2013,  and  related 
determinations. 

DATES:  Effei:tive  Date:  March  1,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dean  Webster,  Office  of  Response  and 
Recovery,  Federal  Emergency 
Management  Agencv,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2833. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Missi.ssippi  is  hereby  amended 
to  include  the  following  area  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  event  declared 
a  major  disaster  by  the  President  in  his 
declaration  of  February  13,  2013. 

[efferson  Davis  County  for  Individual 
Assistance. 

The  following  Catalog  of  Federal  Domestic 
A.s.sistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Di.saster  Housing  Assistance  to 
Individuals  and  Households  in  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.0,50  Presidentially 
Declared  Disaster  Assistance  to  Individuals 


and  Hoiisehold.s — Other  Needs;  97.036, 
Disaster  Grant.s — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant. 

W.  Craig  Fugate, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc:.  2013-(Mill6  F'ilecI  3-18-13;  8:45  ani| 

BILLING  CODE  9111-2a-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5683-N-24] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB: 
Emergency  Shelter  Grants  Program 
(FR  2562) 

AGENCY;  Office  of  tbe  Chief  Information 
Officer,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  HUD  is  soliciting  public 
comments  on  the  subject  proposal. 

This  submission  is  to  reque.st  a 
rein.statement  without  revisions  of  an 
expired  information  collection  for  the 
reporting  burden  associated  with 
program  and  recordkeeping- 
requirements  that  Emergency  Solutions 
Crants  (ESC)  program  recipients  will  be 
expected  to  implement  and  retain.  This 
submission  is  limited  to  the  record 
keeping  burden  under  the  ESC 
entitlement  program,  formerly  titled. 
Emergency  Shelter  Crants  Program  and 
changed  to  match  the  new  program 
name  created  through  the  HEARTH  Act. 
To  see  the  regulations  for  the  new  ESC 
program  and  applicable  supplementary 
documents,  visit  HUD’s  Homeless 
Resource  Exchange  ESC  page  at  http:// 
wwm'.hudhre.info/esg/.  The  statutory 
provisions  and  the  implementing 
interim  regulations  (also  found  at  24 
CFR  576)  that  govern  the  program 
require  these  recordkeeping 
requirements. 

DATES:  Comments  Due  Date:  April  18, 
2013. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  Number  (2506-0089)  and 
should  be  sent  to:  HUD  Desk  Officer, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503:  fax:  202-39.5-5806.  Email: 
OIRA_Submission@omb  eop.gov  fax: 
202-395-5806. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Colette  Pollard.,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  4.51  Seventh 
Street  SVV.,  Washington,  DC  204l0; 
email  (Colette  Pollard  at 
(j)lfitte.PolIard@hud.gov.  or  telephone 
(202)  402-3400. 1'liis  is  not  a  toll-free 
number.  Copies  of  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Pollard. 

SUPPLEMENTARY  INFORMATION:  I’his 
notice  informs  the  public  that  HUD  has 
submitt(!d  to  OMB  a  recjuest  for 
approval  of  the  Information  collection 
de.scribed  below.  This  notice  is 
soliciting  comments  from  members  of 
the  public  and  affecting  agencies 
concerning  the  proposed  collection  of 
information  to:  (1)  Evaluate  whetluir  the 
proposed  collection  of  information  is 
necessary  for  the  proper  p(;rformance  of 
the  functions  oi  the  agency,  including 


Reporting  Burden 


whether  the  information  will  have 
practical  utility:  (2)  Evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information:  (3)  Enhance  the  qualitv, 
utility,  and  clarity  of  the  information  to 
he  collected:  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond:  inchiding 
through  the  use  of  a[)propriate 
automated  collection  techni(iues  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
n^sponses. 

This  notice  also  lists  the  following 
information: 

Title  of  Proposed:  Emergency  .Shelter 
C'l rants  Program. 

OMB  Approval  Nnniher:  250()-0()8?L 

Form  Numbers:  None. 

Description  of  the  need  for  the 
information  and  proposed  (i.sY>;This 
submission  is  to  recpiest  a  nunstalement 


without  revisions  of  an  expired 
information  collection  for  the  reporting 
burden  as.sociated  with  program  and 
recordkeeping  requirements  that 
Emergency  Solutions  Grants  (ESC) 
program  recipients  will  he  expected  to 
implement  and  retain.  This  submi.ssion 
is  limited  to  the  record  keeping  burden 
under  the  E.SG  entitlement  program, 
formerly  titled.  Emergency  Shelter 
Grants  Program  and  changed  to  matcJi 
the  new  program  name  created  through 
the  HEARTH  Act.  To  see  the  regulations 
for  the  new  ESCi  program  and  applicable 
supplementary  documents,  visit  HUD’s 
Homeless  Resource  Exchange  ESG  pag(! 
at  http://www.hudhre.info/esg/.  The 
statutory  provisions  and  the 
imj)lementing  interim  regulations  (also 
found  at  24  (]FR  57H)  that  govern  the 
program  recpiiri;  these  recordkeeping 
requirements. 


Number  of 
respondents 


Annual  Hours  per 

responses  ^  response 


Burden  hours 


2,000 


1 


183.72 


367,441 


Total  Estimated  Burden  Hours: 
367,441 

Status:  Reinstatement  with  changr*  of 
a  previously  approvtrd  t;ollei;tion. 

Authority:  .Strction  3507  of  the  Paperwork 
Kediiclion  .Act  of  1995,  44  35,  as 

aitiendrnl. 

Dated;  March  12.  2013. 

Colette  Pollard, 

Department  Reports  Management  Officer. 
Office  of  the  Chief  Information  Officer. 

II'R  Doc.  2013-00294  Filed  3-1B-13;  8:4.5  am) 

BILUNG  CODE  4210-67-P 


DEPARTMENT  OF  THE  INTERIOR 

U.S.  Geological  Survey 

[USGS-GX1 3LR000F601 00] 

Agency  Information  Collection 
Activities:  Comment  Request  for  the 
Mine,  Development,  and  Mineral 
Exploration  Supplement  (1  Form) 

AGENCY:  U.S.  Geological  Survey  (IJSGS), 
Interior. 

ACTION:  Notice  of  an  extension  of  a 
currently  approved  information 
collection  (1028-0060). 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  we  are  notifying  the  public  that 
we  have  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  an 
information  collection  request  (ICR)  for 
the  extension  of  tlie  currently  approved 


paperwork  recpiirements  for  the  Mine, 
Development,  and  Mineral  Exploration 
Supplement.  This  i;ollection  consists  of 
one  form  and  this  notice  provides  the 
public  and  other  Federal  agencies  an 
opportunity  to  comment  on  the  nature 
of  this  collection  which  is  scheduled  to 
expire  on  March  31. 2013. 

DATES:  Please  submit  your  comments  on 
or  before  April  18,  2013. 

ADDRESSES:  To  ensure  that  your  written 
comments  on  this  IGR  are  considered, 
please  submit  them  directly  to  the  OMB 
()ffic:e  of  Information  and  Regulatory 
Affairs,  Attention:  Desk  Officer  for  the 
Department  of  the  Interior  via  email  to 
oira_submission@omh.eop.gov  or  fax  at 
202-395-5806:  and  reference 
Information  Gollection  1028-00ti0  in  the 
subject  line.  Please  also  submit  a  cojiy 
of  your  comments  to  Information 
Gollection  Glearance  Officer,  U.S. 
Geological  Survey,  12201  Sunrise  Valley 
Drive,  Mail  Stop  807,  Reston,  VA  20192 
(mail):  703-648-7199  (fax):  or 
smbaloch@usgs.gov  (email).  Reference 
Information  Gollection  1028-0060  in  the 
subject  line. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shonta  E.  Osborne  at  703-648-7960 
(telephone):  sosborne@usgs.gov  (email): 
or  by  mail  at  U.S.  Geological  Survey, 

985  National  Center.  12201  Sunri.se 
Valley  Drive,  Reston,  VA  20192.  To  see 
a  copy  of  the  entire  ICR  submitted  to 
OMB,  go  to  http://www.reginfo.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  Abstract 

Respondents  will  use  thi.s*form  to 
supply  the  USGS  with  domestic 
production,  exploration,  and  mine 
cleveUipment  data  for  nonfuel  mineral 
commodities.  This  information  will  he 
published  as  an  Annual  Report  for  use 
liy  Government  agencies,  industry, 
academia,  and  the  general  public. 

II.  Data 

OMB  Control  Number:  1028-0060. 

Form  Number:  9-400()-A. 

Title:  Mine,  Development,  and 
Mineral  Exploration  Supplement. 

Type  of  Bequest:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Private  sector:  U.S. 
nonfuel  minerals  producers  and 
exploration  operations:  Public  sector: 
State  and  local  governments. 

Bespondent  Obligation:  Voluntary. 

Frequency  of  Collection:  Annually. 

Estimated  Number  of  Annual 
Besponses:  887. 

Annual  Burden  Hours:  666  hours.  We 
expect  to  receive  887  annual  responses. 
We  estimate  an  average  of  45  minutes 
per  response. 

Estimated  Beporting  and 
Becordkeeping  "Non-Hour  Cost” 
Burden:  We  have  not  identified  any 
“non-hour  cost”  burdens  associated 
with  this  collection  of  information. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501,  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
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displays  a  currently  valid  OMB  control 
number  and  current  expiration  date. 

III.  Request  for  Comments 

On  September  17,  2012,  we  published 
a  Federal  Register  Notice  (77  FR  57111) 
announcing  that  we  would  submit  this 
ICR  to  OMB  for  approval  and  soliciting 
comments.  The  comment  period  closed 
on  November  16,  2012.  We  did  not 
receive  any  public  comments  in 
response  to  that  notice. 

We  again  invite  comments  concerning 
this  ICR  on;  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  agency  to  perform  its  duties, 
including  whether  the  information  is 
useful;  (b)  the  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (c)  how  to 
enhance  the  quality,  usefulness,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  how  to  minimize  the 
burden  on  the  respondents,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Please  note  that  the  comments 
submitted  in  response  to  this  notice  are 
a  matter  of  public  record.  Before 
including  your  address,  phone  number, 
email  address,  or  other  per.sonal 
identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment,  including  your 
personal  identifying  information,  may 
be  made  publicly  available  at  any  time. 
Although  you  can  ask  OMB  in  your 
comment  to  withhold  your  personal 
identifying  information  from  public 
review,  we  cannot  guarantee  that  it  will 
be  done. 

Dated:  March  12.  201.3. 

)ohn  H.  DeYoung,  )r., 

Din^ctor,  National  Minerals  Information 
Center,  U  S.  Ceological  Snrwy. 

(FR  Dot;.  2013-06269  Filed  3-18-13;  8:4.5  am) 
BILLING  CODE  4311-AM-P 

DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

(USGS-GX1 2WC00Com0001 ] 

Agency  Information  Collection 
Activities;  Comment  Request 

agency:  U.S.. Geological  Survey  (USGS), 
Interior. 

ACTION:  Notice  of  a  new  information 
(Collection;  USGS  Ash  Fall  Report. 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  we  (The  U.S.  Geological  Survey) 
are  notifying  the  public  that  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  information 


collection  reque.st  (ICR)  described 
below.  To  comply  with  the  Paperwork 
Reduction  Act  of  1995  (PRA)  and  as  part 
of  our  continuing  efforts  to  reduce 
paperwork  and  respondent  burden,  we 
invite  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  this  ICR. 
OATES:  .Submit  written  comments  by 
April  18.  2013. 

ADDRESSES:  Please  submit  written 
comments  on  this  information 
collection  directly  to  the  Office  of 
Management  and  Budget  (OMB)  Office 
of  Information  and  Regulatory  Affairs, 
Attention;  Desk  Officer  for  the 
Department  of  the  Interior  via  email  to 
OIRA  S UBMISSION@omb.eop.gov  or 
fax  at  202-395-5806;  and  identify  your 
submission  with  1028-NEW  IJSCiS  Ash 
Fall  Report.  Please  also  submit 
comments  on  this  information 
collection  to  the  Information  Collection 
Clearance  Officer,  IJ..S.  Geological 
Survey,  12201  Sunrise  Valley  Drive  MS 
807,  Reston,  VA  20192  (mail);  (703) 
648-7199  (fax);  or  smbaloch@usgs.gov 
(email).  Use  Information  Collection 
Number  1028-NFW,  Ash  Fall  Report  in 
the  subject  line. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  additional  information  about 
this  I(]R,  contact  Peter  Cervelli  at  650- 
329-5188  or  pcerveUi@usgs.gov.  You 
may  also  find  information  on  this  ICR  at 
ivwu'.  regi  n  fo.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  USGS  Ash  Fall  Report 

OMB  Control  Number:  1()28-NEW 

Abstract:  The  U.SGS  provides 
warnings  and  notification  to  the  public 
of  volcanic  activity  in  the  U.S.  in  order 
to  reduce  the  lo.ss  of  life,  property,  and 
economic  and  societal  impacts.  USGS 
will  use  reports  entered  in  real  time  by 
respondents  of  ash  fall  in  their  local 
area  to  correct  or  refine  ash  fall  forecasts 
as  the  ash  cloud  moves  downwind. 
Retrospectively  these  reports  will  enable 
USGS  to  improve  their  a.sh  fall  models 
and  further  research  into  eruptive 
processes. 

This  project  will  create  a  database 
module  and  web  interface  allowing  the 
public  and  Alaska  Volcano  (Observatory 
(AVO)  staff  to  enter  reports  of  ash  fall 
in  their  local  area  in  real  time  and 
retrospectively  following  an  eruptive 
event.  Users  browsing  the  AVO  Web  site 
during  eruptions  will  be  directed 
towards  a  web  form  allowing  them  to 
fill  in  ash  fall  information  and  submit 
the  information  to  AV(0. 

The  ash  fall  report  database  will  help 
AVO  track  eruption  clouds  and 
associated  fallout  downwind.  These 
reports  from  the  public  will  also  give 
scientists  a  more  complete  record  of  the 


amount  and  duration  and  other 
conditions  of  ash  fall.  Getting  first-hand 
accounts  of  ash  fall  will  support  model 
ash  fall  development  and  interpretation 
of  satellite  imagery.  Knowing  the 
locations  from  which  ash-fall  reports 
have  been  filed  will  improve  ash  fall 
warning  messages,  AV(0  Volcanic 
Activity  Notifications,  and  make 
fieldwork  more  efficient.  AVG  staff  will 
be  able  to  condense  and  summarize  the 
various  ash  fall  reports  and  forward  that 
information  on  to  emergency 
management  agencies  and  the  wider 
public. 

Frequency:  On  occasion,  after  each 
ash  fall  event  during  eruptions 

Description  of  Respondents: 
Individuals  affected  by  a  volcanic  ash 
fall  events  each  year  (if  an  eruption 
occurs). 

Estimated  Total  Number  of  Annual 
Responses:  575 

Estimated  Annual  Burden  Hours:  78 

Estimated  Reporting  and 
Recordkeeping  “Non-Hour  Cost" 

Burden:  We  estimate  the  non-hour  cost 
burden  to  bo  $14.15  per  respondent. 
Although  not  required,  we  estimate  50 
respondents  on  an  annual  basis  may 
voluntarily  take  and  submit  an  ash  fall 
.sample.  We  suggest  supplies  on  our 
Web  site  for  respondents  to  u.se  to  assist 
them  with  their  collection.  Most 
respondents  are  likely  to  already 
possess  the  items  so  the  true  non-hour 
cost  burden  is  likely  to  be  lower. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3551,  et  seq.)  provides  that  an 
agency  may  not  conduct  dr  sponsor  and 
you  are  not  required  to  respond  to  a 
collection  of  information  unle.ss  it 
displays  a  currently  valid  OMB  control 
number. 

Comments:  On  June  11,  2012,  we 
published  a  Federal  Register  Notice  (77 
FR  34400)  announcing  that  we  would 
submit  this  information  collect  to  OMB 
for  approval.  The  notice  provided  a  60- 
day  public  commenting  period  ending 
on  August  20,  2012.  We  did  not  receive 
any  comments  in  response  to  that 
notice.  We  again  invite  comments 
concerning  this  information  collection 
on:  (1)  Whether  or  not  the  collection  of 
information  is  necessary,  including 
whether  or  not  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
our  estimate  of  the  burden  for  this 
collection  of  information;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  ways  to  minimize  the  burden  of  tbe 
collection  of  information  on 
respondents.  Please  note  that  the 
comments  submitted  in  response  to  this 
notice  are  a  matter  of  public  record. 
Before  including  your  address,  phone 
number,  email  address,  or  other 
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personal  identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment,  including  your 
personal  identifying  information,  may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  OMB  in  your 
comment  to  withhold  your  personal 
identifying  information  from  public 
review,  we  cannot  guarantee  that  it  will 
be  done. 

Dated:  March  7,  2013. 

Leslie  Holland-Bartels, 

uses  Regional  Executive,  Alaska  Area. 

II'R  Doc.  2013-06268  Filed  3-18-13;  8:45  am) 

BILLING  CODE  4311-AM-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLAZ91 0000.L1 21 00000. 

XP0000LXSS1 50A000061 00.241  A] 

State  of  Arizona  Resource  Advisory 
Council  Meetings 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Public  Meetings. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  of  15I7H  and  the  Federal  Advisory 
Committee  Act  of  1972,  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM),  Arizona 
Re.sourtui  Advi.sory  Council  (RAC)  will 
meet  in  Phoenix.  Arizona,  as  indicated 
below. 

DATES:  The  RAC  will  meet  on  April  30 
for  the  Recreation  and  Communities 
Working  Group  meeting  from  1  to  5:00 
p.m.  and  May  1  for  the  Business 
meeting  from  8  a.m.  to  4:30  p.m. 
ADDRESSES:  The  meetings  will  be  held  at 
the  BLM  National  Training  (ienter 
located  at  9828  North  31st  Avenue, 
Phoenix.  Arizona  85051. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorothea  Boothe,  Arizona  RAC 
Coordinator  at  the  Bureau  of  Land 
Management,  Arizona  State  Office,  One 
North  Central  Avenue,  Suite  800, 
Phoenix,  Arizona  85004-4427,  H02- 
417-9504.  Persons  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
to  contact  the  above  individual  during 
normal  business  hours.  The  FIRS  is 
available  24  hours  a  day,  7  days  a  week, 
to  leave  a  message  or  que.stion  with  the 
above  individual.  You  will  receive  a 
reply  during  normal  business  hours. 
SUPPLEMENTARY  INFORMATION:  The  15- 
member  Council  advises  the  Secretary 
of  the  Interior,  through  the  BLM,  on  a 
variety  of  planning  and  management 


issues  associated  with  public  land 
management  in  Arizona.  Planned 
agenda  items  include:  A  welcome  and 
introduction  of  Council  members;  BLM 
.State  Director’s  update  on  BLM 
programs  and  issues;  updates  on  the 
Kaibab  Vermilion  Cliffs  Heritage 
Alliance  Archeological  Program; 
Introduction  to  Partnership  Initiative 
and  the  Sonoran  Landscape  Pilot — 
Recreational  Target  Shooting;  report  by 
the  Recreation  and  Communities 
Working  Group;  Recreation  RAC 
recommendations  to  the  U.S.  Forest 
Service  Supervisor  on  the  9th  Circuit 
Court  Mount  Lemmon  Settlement 
Agreement;  RAC  questions  on  BLM 
District  Managers’  Reports;  and  other 
items  of  interest  to  the  RAC.  Members 
of  the  public  are  welcome  to  attend  the 
Working  Group  and  Business  meetings. 
A  public  comment  period  is  scheduled 
on  the  day  of  the  Business  meeting  from 
11  a.m.  to  11:30  a.m.  and  again  from 
1:30  p.m.  to  2  p.m.  during  the 
Recreation  RAC  Session  for  any 
interested  members  of  the  public  who 
wish  to  address  the  Council  on  BLM  or 
Forest  Service  recreation  fee  programs 
and  business.  Depemding  on  the  number 
of  persons  wishing  to  speak  and  time 
available,  the  time  for  individual 
comments  may  he  limited.  Written 
comments  may  al.so  be  submitted  during 
the  meeting  for  the  RAC’s  or  the 
Recreation  Resource  Advisory  Council’s 
(RRAC)  consideration.  Final  meeting 
agendas  will  be  available  two  weeks 
prior  to  the  meetings  and  posted  on  the 
BLM  Web  site  at:  hUp://wwiv. blin.gov/ 
az/st/en/res/rac.htinl.  Individuals  who 
need  special  assi.stance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  RAC  Coordinator  listed 
above  no  later  than  two  weeks  before 
the  start  of  the  meeting.  Under  the 
Federal  Lands  Rec:reation  Enhancement 
Act,  the  RAC  has  been  designated  as  the 
RRAC  and  has  the  authority  to  review' 
all  BLM  and  Forest  Service  recreation 
fee  proposals  in  Arizona.  The  RRAC 
w'ill  not  review  any  recreation  fee 
proposals  at  this  meeting. 

Deborah  K.  Rawhouser, 

Associate  State  Director. 

IP'R  Doc.  2013-06197  Filed  3-18-13;  8:45  am) 

BILLING  CODE  4310-32-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-794] 

Certain  Electronic  Devices,  Including 
Wireless  Communication  Devices, 
Portable  Music  and  Data  Processing 
Devices,  and  Tablet  Computers; 
Investigations:  Terminations, 
Modifications  and  Rulings 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  extend 
the  target  date  for  completion  of  the 
investigation  until  May  31, 2013.  The 
Commission  requests  additional  written 
submissions  from  the  parties  and  from 
the  public  on  the  i.ssues  indicated  in 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clark  S.  Cheney,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission.  500  E  Street  SW., 
Washington,  DC  20436,  telephone  202- 
205-2661.  Copies  of  non-confidential 
documents  filed  in  connection  with  this 
inve.stigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 

International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436, 
telephone  202-205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  [http://\vww. usitc.gov]. 
Tbe  public  record  for  this  investigation 
may  be  viewed  on  the  Commission’s 
electronic  docket  (EDIS)  at  http:// 
edis.usitc.gov.  Hearing-impaired 
persons  are  advised  that  information  on 
this  matter  can  be  obtained  by 
contacting  the  Commission’s  TDD 
terminal  on  202-205-1810. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  August  1,  2011,  based  on  a  complaint 
filed  by  Samsung  Electronics  Co.,  Ltd.  of 
Seoul,  Republic  of  Korea,  and  .Samsung 
Telecommunications  America,  LLC  of 
Riebardson,  Texas  (collectively, 
“Samsung”).  76  FR  45860  (Aug.  1, 

2011).  The  complaint  alleges  violations 
of  section  337  of  the  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1337),  in  the 
importation  into  the  United  States,  the 
.sale  for  importation,  and  the  .sale  within 
the  United  States  after  importation  of 
certain  electronic  devices,  including 
w'ireless  communication  devices, 
portable  music  and  data  processing 
devices,  and  tablet  computers,  by  reason 
of  infringement  of  various  patents. 
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including  U.S.  Patent  Nos.  7,70H..348 
(“the  ’348  patent”),  7,488,644  (“the  ’644 
patent”),  7,450,114  (“the  ’114  patent”), 
and  6,771,980  (“tlie  ’980  patent”).  The 
notice  of  investigation  names  Apple  Inc. 
of  Cupertino,  California  (“Apple”),  as 
the  only  respondent. 

On  September  14,  2012,  the  jjresiding 
administrative  law  judge  (“ALJ”)  issuotl 
his  final  initial  determination  (“ID”)  in 
this  investigation  finding  no  violation  of 
section  337.  The  AL)  determined  that 
the  ’348,  ’644,  and  '980  patents  are  valid 
but  not  infringed  and  that  the  ’1 14 
patent  is  both  invalid  and  not  infringed. 
The  AL)  further  determined  that  the 
ect)nomic  prong  of  the  domestic 
industry  requirement  is  satisfied  for  all 
four  patents  at  issue,  but  that  the 
technical  prong  is  not  .satisfied  for  any 
of  the  asserted  patents. 

On  November  19,  2012,  the 
Commission  determined  to  review  the 
ID  in  its  entirety  and  issued  a  notice 
recjuesting  written  submissions  from  the 
parties  and  from  the  public  on  certain 
patent  issues,  on  the  as.sertion  of 
FRAND-encumbered  patents  at  the 
Commission,  and  on  the  issues  of 
remedy,  the  public  interest,  and 
bonding.  77  FR  70464.  The  Commission 
received  written  submissions  from  the 
parties  and  from  the  public  in  respon.so 
to  the  notice. 

The  C^ommission  has  determined  to 
seek  additional  information  on  the 
potential  effect  on  the  public  interest,  as 
identified  in  19  II.S.C.  1337(d)(1)  and 
(0(1),  if  the  Commission  wore  to  order 
remedies  against  articles  alleged  by 
Samsung  to  infringe  claims  75,  76,  and 
82-84  of  the  ’348  patent.  (A  dis.senting 
memorandum  from  Commissioner 
Aranoff  can  be  found  on  EDIS  under 
Inv.  No.  337-TA-794.)  Parties  to  the 
investigation,  interested  government 
agencies,  the  Office  of  Unfair  Import 
Investigations,  and  any  other  intere.sted 
persons  are  encouraged  to  file  written 
submissions  on  the  following  i.ssues, 
with  reference  to  the  applicable  law,  the 
existing  evidentiary  record,  and  if 
necessary,  additional  sworn  testimony 
or  expert  declarations: 

1.  How  would  remedial  orders  barring 
the  entry  and  further  distribution  of  the 
Apple  articles  alleged  to  infringe  the 
asserted  claims  of  the  ’348  patent  affect 
the  public  interest,  as  identified  in  19 
U.S.C.  1337(d)(1)  and  (f)(1)?  The 
Commission  is  particularly  interested  in 
the  effect  on  the  public  interest  with 
respect  to  (a)  the  percentage  of  the  total 
number  of  imported  mobile  telephone 
handsets  that  would  be  affected  by  such 
orders,  (b)  the  percentage  of  the  total 
number  of  imported  cellular-network- 
enabled  tablets  that  would  be  affected 
by  such  orders,  and  (c)  the  qualitative 


impact  of  exclusion  of  such  handsets 
and  tablets.  The  Commission  is  also 
interested  in  any  other  relevant  market 
information  bearing  on  the  four 
statutory  public  interest  factors.  In 
addressing  these  i.s.sues,  the  Commission 
requests  that  submitters  avoid 
discussing  issues  related  to  standards- 
.setting  organizations,  as  the  record 
t;oncerning  those  issues  has  been  well 
developed. 

2.  What  third,  fourth,  and  later 
generation  products  (if  any)  are 
currently  available  in  the  U.S.  market 
that  are  authorized  by  Samsung  to 
utilize  the  technology  covered  by  the 
a.sserted  claims  of  the  ’348  patent?  Are 
these  jjroducts  acceptable  substitutes  for 
the  accu.sed  iPhones  and  iPads  and  are 
they  widely  viewed  to  be  acceptable 
substitutes  for  the  accused  iPhones’  and 
iPads? 

3.  In  what  ways,  if  any,  should  a 
remedy  with  respect  to  infringement  of 
the  ’348  patent  be  specifically  tailored 
to  avoid  harm  to  the  public  interest,  as 
identified  in  19  U.S.C.  1337(d)(1)  and 
(f)(1)?  In  addressing  this  issue,  the 
Commission  requests  that  submitters 
avoid  discussing  issues  related  to 
standard.s-.setting  organizations,  as  the 
record  conc;(!rning  those  issues  has  been 
well  developed. 

In  addition  to  the  fomgoing,  the 
parties  to  the  investigation  are  requested 
to  brief  their  positions  on  the  following 
issues,  with  reference  to  the  applicable 
law,  the  existing  evidentiary  record,  and 
if  necessary,  additional  sworn  testimony 
or  expert  declarations; 

4.  With  respect  to  the  ’348  patent, 
Samsung’s  infringement  case  before  the 
f'ommission  relied  upon  accused  third 
and  fourth  generation  Apple  products 
that  operate  on  the  AT&T  wireless 
network.  If  the  Commission  were  to 
issue  remedial  orders  covering  articles 
covered  by  the  as.serted  claims  of  the 
’348  patent,  would  such  an  order  cover 
(a)  Apple  products  that  operate  on  other 
wireless  networks  in  the  United  States, 
and  (b)  later  generation  Apple  products 
(e.g.,  iPhone  5,  later  iPad  versions)? 

5.  Please  summarize  the  history  to 
date  of  negotiations  between  Samsung 
and  Apple  concerning  any  potential 
license  to  the  ’348  patent,  either  alone 
or  in  conjunction  with  other  patents. 
Please  provide  copies- of  all  written 
offers  and  counteroffers  concerning  a 
license  that  would  cover  the  ’348  patent, 
whether  made  by  Samsung  or  Apple. 

6.  Please  summarize  all  licenses  to  the 
’348  patent  granted  by  Samsung  to  any 
entity.  Please  provide  copies  of,  or  cite 
to  their  location  in  the  record  of  this 
investigation,  all  agreements  wherein 
Samsung  grants  any  entity  a  license  to 
the  ’348  patent. 


7.  Samsung  and  Apple  are  each 
requested  to  submit  specific  licensing 
terms  for  the  ’348  patent  that  each, 
believes  are  fair,  reasonable,  and  non- 
discriminatory.  Would  .Samsung's  terms 
change  if  the  Commission  were  to  enter 
remedial  orders  against  Apple’s 
products  accused  in  this  inve.stigation? 
if  so,  please  explain  whether  such  an 
offer  would  be  fair,  reasonable,  and  non- 
discriminatory. 

8.  Which  factors  in  Georgia-Por.il ic 
Corp.  V.  United  States  Plywood  Corp., 

318  F.  Supp.  1116  (S.D.N.Y.  1970)  are 
mo.st  relevant  to  determining  whether 
Samsung  has  offered  to  licen.se  the  '348 
{)atent  to  Apple  on  fair,  reasonable,  and 
non-discriminatory  terms?  Plea.se  apply 
any  relevant  Georgia-Pacific  factors  to 
Samsung’s  offer(s)  to  license  the  '348 
patent  to  Apple.  This  analysis  .should 
include  a  comparison  of  .Samsung’s 
licensing  offers  to  a  hypothetical 
negotiation  between  the  parties  prior  to 
adoption  of  the  ’348  patent  into  the 
standard  at  issue  here.  What  other 
factors,  if  any,  are  relevant  in 
determining  whether  .Samsung  has 
made  a  fair,  reasonable,  and  non- 
discriminatory  offer? 

The  Commission  has  invited  briefing 
on  only  the  discrete  issues  enumerated 
above.  Other  issues  on  review  are 
adequately  presented  in  exi.sting  filings. 

Written  Submissions:  Written 
submissions  in  re.sponse  to  this  notice 
must  bo  filed  no  later  than  closeTof 
business  on  April  3,  2013.  Initial 
.submissions,  not  including  any 
attachments,  export  declarations,  or 
exhibits,  are  limited  to  50  pages  for 
parties  and  25  pages  for  non-parties. 
Reply  submissions  mu.st  be  filed  no  later 
than  the  close  of  business  on  April  10. 
2013.  Reply  submissions,  not  including 
any  attachments,  expert  declarations,  or 
exhibits,  are  limited  to  35  pages  for 
parties  and  20  pages  for  non-parties.  No 
fiirther  submissions  on  these  issues  will 
be  permitted  unless  otherwise  ordered 
by  the  Commi.s,sion. 

Persons  filing  written  submissions 
must  file  the  original  document 
electronically  on  or  before  the  deadlines 
stated  above  and  submit  8  true  paper 
copies  to  the  Office  of  the  Secretary  by 
noon  the  next  day  pursuant  to  section 
210.4(f)  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (19  CFR 
210.4(f)).  Submissions  should  refer  to 
the  investigation  number  (“Inv.  No. 
337-TA-794”)  in  a  prominent  place  on 
the  cover  page  and/or  the  first  page.  (See 
Handbook  for  Electronic  Filing 
Procedures,  http://w\vw. usitc.gov/ 
secretary /fed  regnotices/ rules/ 
handbook  on  electronic _filing.pdf). 
Persons  with  questions  regarding  filing 
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should  contact  the  Secretary  (202-205- 
2000). 

Any  person  desiring  to  submit  a 
document  to  the  Commission  in 
confidence  must  recpiest  confidential 
treatment.  All  such  requests  should  be 
directed  to  the  ,Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why  the 
Commission  should  grant  such 
treatment.  .See  19CFR  201.0.  Documents 
for  which  confidential  treatment  hy  the 
(iommission  is  properly  sought  will  he 
treated  accordingly.  A  redacted  non- 
confidential  version  of  the  document 
must  also  he  filed  simultaneously  with 
the  any  confidential  filing.  All  non- 
confidential  written  submissions  will  he 
available  for  public  inspection  at  the 
Office  of  the  .Secretary  and  on  FDhS. 

I’he  authority  for  the  Commission’s 
determination  is  contained  in  s(;ction 
3.37  of  the  Tariff  Act  of  1930,  as 
amended  (19  lj..S.C.  1337),  and  in  Part 
210  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (19  CFR  part 
210). 

Issued:  March  1.3,  2013. 

By  order  f)f  the  Commission. 

I.isa  R.  Barton, 

Acting  Secretary'  to  the  Commission. 

|FR  Ooc.  2013-0e252  Filed  .3-18-1:1:  8:45  ami 

BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

[0MB  Number  1121-0270] 

Agency  Information  Collection 
Activities;  Extension  of  a  Currentiy 
Approved  Collection;  Comments 
Requested:  Bureau  of  Justice 
Assistance  Application  Form: 
Southwest  Border  Prosecution 
Initiative 

action:  3()-Day  notice. 

The  Department  of  |ustice  (DO)). 
Office  of  Justice  Programs  (OjP)  will  he 
submitting  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  propo.sed  collection  information  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
propo.sed  information  collection  was 
previously  published  in  the  Federal 
Register,  Volume  78,  Number  9,  page 
2692,  on  January  14,  2013,  allowing  for 
a  60-day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  April  18,  2013. 

This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 


Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 

Office  of  Information  and  Regulatory 
Affairs.  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  C^omments  may  al.so  be 
submitted  to  M.  Berry,  Bureau  of  Justice 
Assistance,  Office  of  Ju.stice  Programs, 
U..S.  Department  of  Ju.stice,  810  7th 
Street  NW.,  Washington,  IX],  20531  via 
email  at  M.A.Bcrrv@ojp.usdoj.^ov  or  by 
facsimile  at  (202)  305-1 367. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  wdiether  the  projio.sed 
collection  of  information  is  neces.sary 
for  the  proper  [lerformance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  tho.se  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  information 

(1)  Type  of  information  collection: 

(2)  The  title  of  the  form /collection: 
Bureau  of  Ju.stice  A.ssistance 
Application  Form  for  the  Southwest 
Border  Prosecution  Initiative. 

(3)  The  agency  form  number,  if  anv 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
None. 

(4)  Affected  public  ivho  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
ab.stract:  Primary:  State,  Local  or  Tribal 
government. 

Other:  None. 

Abstract:  The  Southwest  Border 
Prosecutor  Initiative  was  enacted  in  FY 
2002  to  reimburse  state,  county,  parish, 
or  municipal  governments  for  the  costs 
associated  with  the  pro.secution  of 
criminal  cases  declined  by  local  II. .S. 
Attorneys.  Each  year,  hundreds  of 


criminal  cases  resulting  from  federal 
arrests  are  referred  to  local  prosecutors 
to  handle  when  the  cases  fall  below 
certain  monetary,  quantity,  or  severity 
thresholds.  I’his  places  additional 
burdens  on  local  government  resources 
that  are  already  stretched  by  the 
demands  of  prosecuting  violations  of 
local  and  state  law's.  This  program 
provides  funds  to  eligible  jurisdictions 
in  the  four  .Southwest  Border  .States, 
using  a  uniform  payment-per-case  basis 
for  qualifying  federally  initiated  and 
declined-referred  criminal  cases  that 
were  disposed  of  after  October  1,  2001. 
Up  to  220  eligible  juri.sdictions  may 
apply.  'I’his  includes  county 
governments  and  the  four  state 
governments  in  Arizona,  Ualifornia, 

New'  Mexico,  and  Texas. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  no 
more  than  220  respondents  will  apply. 
Each  application  takes  approximately  60 
minutes  to  complete  and  is  submitted  4 
times  per  year  (quarterly). 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  as.sociated  with  the 
collection:  The  total  hour  burden  to 
complete  the  applications  is  880  hours 
(880  applications  (220  x  4  times  a  year) 

X  60  minutes  per  application  =  52,800/ 
60  minutes  per  hour  =  880  burden 
hours). 

If  additional  information  is  reipiired 
contact;  Jerri  Murray,  Department 
Clearance  Officer,  IJ.S.  Department  of 
Justice,  Justice  Management  Division, 
Policy  and  Planning  Staff,  145  N  Street 
NE.,  Room  3VV-1407B,  Wa.shington,  DC 
20530. 

Dated:  March  14.  2013. 

Jerri  Murray, 

Department  Clearance  Officer  far  PR  A,  l/S. 
Department  of  lustice. 

|FK  Doc.  2013-00286  Filtul  :i-18-13:  8:45  am| 

BILLING  CODE  44ia-18-P 


DEPARTMENT  OF  JUSTICE 

[Docket  No.  OTJ  105] 

Solicitation  of  Comments  on  Request 
for  United  States  Assumption  of 
Concurrent  Federal  Criminal 
Jurisdiction;  Milie  Lacs  Band  of  Ojibwe 

agency:  Office  of  Tribal  Justice, 
Department  of  Ju.stice. 
action:  Notice. 

SUMMARY:  'Phis  notice  solicits  public 
comments  on  the  Request  for  United 
.States  Assumption  of  Concurrent 
Federal  Criminal  Jurisdiction  recently 
submitted  to  the  Office  of  Tribal  Justice. 
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Department  of  lustice  bv  the  Mille  Lacs 
Hand  of  Ojibwe  pursuant  to  the 
provisions  of  28  CFR  .50.25. 

DATES:  Written  c{)mments  must  i)e 
postmarked  and  electronic  comments 
must  be  submitted  on  or  before  May  3, 
2013.  Comments  received  by  mail  will 
be  considered  timely  if  they  are 
postmarked  on  or  before  that  date.  The 
electronic  Federal  Docket  Management 
System  (FDMS)  will  accept  comments 
until  Midnight  Liastern  Time  at  the  end 
of  that  day. 

ADDRESSES:  You  may  submit  comments 
by  any  of  the  following  methods: 

•  Ffidoral  eRiilemaking  Portal:  http:// 
WWW. rcfiulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Mail  or  Hand  Dclivery/Couricr: 
Submit  written  comments  via  regular  or 
express  mail  to  Mr.  Tracy  Toulou, 
Director,  Office  of  Tribal  Justice, 
Department  of  justice,  950  Pennsylvania 
Avenue  NW.,  Room  2310,  Washington, 
IX:  20530. 

•  Fax:  .Submit  i;omments  to  the 
attention  of  Mr.  Tracy  Toulou,  Office  of 
Tribal  justice.  Department  irf  justice, 
(202j  514-9078  (not  a  toll-free  number). 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Mr.  Tracy  Toulou, 
Director,  Office  of  Tribal  Justice, 
Department  of  justice,  at  (202)  514-8812 
(not  a  toll-free  number).  To  ensure 
proper  handling  of  comments,  please 
reference  “Docket  No.  OTJ  105”  on  all 
electronic  and  written  correspondence. 
The  Department  encourages  all 
comments  be  submitted  electronically 
through  http://www.rcgulations.gov 
using  the  electronic  comment  form 
provided  on  that  site.  Paper  comments 
that  duplicate  the  electronic  submission 
are  not  necessary  as  all  comments 
submitted  to  http://www.regulations.gov 
will  be  posted  for  public  review  and  are 
part  of  the  official  docket  record. 
SUPPLEMENTARY  INFORMATION: 

Posting  of  Public  Comments.  Please 
note  that  all  comments  received  are 
considered  part  of  the  public  record  and 
made  available  for  public  inspection 
online  at  http://ww'w. regulations.gov. 
Such  information  includes  personal 
identifying  information  (such  as  your 
name  and  address)  voluntarily 
submitted  by  the  commenter. 

You  are  not  required  to  submit 
personal  identifying  information  in 
order  to  comment  on  this  rule. 
Nevertheless,  if  you  want  to  submit 
personal  identifying  information  (such 
as  your  name  and  address)  as  part  of 
your  comment,  but  do  not  want  it  to  be 
posted  online,  you  must  include  the 
phrase  “PERSONAL  IDENTIFYING 
INFORMATION”  in  the  first  paragraph 
of  your  comment.  You  also  must  locate 


all  the  personal  identifying  information 
you  do  not  want  posted  online  in  the 
first  paragraph  of  your  comment  and 
identify  what  information  you  want 
redacted. 

If  you  want  to  submit  confidential 
business  information  as  part  of  your 
comment  but  do  not  want  it  to  be  posted 
online,  you  must  include  the  phrase 
“CONFIDENTIAL  BUSINESS 
INFORMATION”  in  the  first  paragraph 
of  your  comment.  You  also  must 
prominently  identify  ( onfidential 
bu.siness  information  to  be  redacted 
within  the  comment.  If  a  comment  has 
so  much  confidential  business 
information  that  it  cannot  be  effectively 
redacted,  all  or  part  of  that  comment 
may  not  be  posted  on  http:// 
wivw.regulations.gov. 

Personal  identifying  information  and 
confidential  business  information 
identified  and  located  as  set  forth  above 
will  be  placed  in  the  agency’s  public 
doc:ket  file,  but  not  posted  online.  If  you 
wish  to  inspect  the  agency’s  publii; 
docket  file  in  person  by  appointment, 
please  see  the  paragraph  above  entitled 
FOR  FURTHER  INFORMATION. 

Statutory  Background- 

For  more  than  two  centuries,  the 
Federal  Government  has  recognized 
Indian  tribes  as  domestic  .sovereigns  that 
have  unique  government-to-government 
relationships  with  the  United  States. 
Congress  has  broad  authority  to  legislate 
with  respect  to  Indian  tribes,  however, 
and  has  exercised  this  authority  to 
establi.sh  a  complex  jurisdictional 
scheme  for  the  prosecution  of  crimes 
committed  in  Indian  country.  (The  term 
“Indian  country”  is  defined  in  18  U.S.C. 
1151.)  Criminal  jurisdiction  in  Indian 
country  typically  depends  on  several 
factors,  including  the  nature  of  the 
crime:  whether  the  alleged  offender,  the 
victim,  or  both  are  Indian;  and  whether 
a  treaty.  Federal  statute,  executive  order, 
or  judicial  decision  has  conferred 
jurisdiction  on  a  particidar  government. 

The  Tribal  Law  and  Order  Act  (TLOA) 
was  enacted  on  July  29,  2010,  as  Title 
II  of  Public  Law  111-211.  The  purpose 
of  the  TLOA  is  to  help  the  Federal 
Government  and  tribal  governments 
better  addre.ss  the  unique  public-safety 
challenges  that  confront  tribal 
communities.  Section  221(b)  of  the  new 
law,  now  codified  at  18  U.S.C.  1162(d), 
permits  an  Indian  tribe  with  Indian 
country  subject  to  State  criminal 
juri.sdiction  under  Public  Law  280, 
Public  Law  83-280,  67  Stat.  588  (1953) 
to  request  that  the  United  States  accept 
concurrent  jurisdiction  to  prosecute 
violations  of  the  General  Crimes  Act  and 
the  Major  Crimes  Act  within  that  tribe’s 
Indian  country. 


Department  of  Justice  Regulation 
Implementing  18  U.S.C.  1162(d) 

On  December  6,  201 1 . 76  FR  76037 
the  Department  published  final 
regulations  that  established  the 
framework  and  procedures  for  a 
mandatory  Public  Law  280  tribe  to 
request  the  assumption  of  concurrent 
Federal  criminal  jurisdiction  within  the 
Indian  country  of  the  tribe  that  is 
subject  to  Public  Law  280.  28  CFR 
50.25.  Among  other  provisions,  the 
regulations  provide  that  upon  receipt  of 
a  tribal  request  the  Office  of  Tribal 
justice  shall  publish  a  notice  in  the 
Federal  Register  seeking  comments 
from  the  general  public. 

Request  by  the  Mille  Lacs  Band  of 
Ojibwe 

By  a  request  dated  February  22,  2013, 
the  Mille  Lacs  Band  of  Ojibwe  located 
in  the  State  of  Minne.sota  requested  the 
United  States  to  assume  concurrent 
Federal  jurisdiction  to  prosecute 
violations  of  18  U.S.C.  1152  (the  General 
Crimes,  or  Indian  Country  Crimes,  Act) 
and  18  U.S.C.  1153  (the  Major  Crimes 
Act)  within  the  Indian  country  of  the 
tribe.  This  would  allow'  the  United 
States  to  assume  concurrent  criminal 
jurisdic'tion  over  offenses  within  the 
Indian  country  of  the  tribe  without 
eliminating  or  affecting  the  .State’s 
existing  criminal  jurisdiction. 

Solicitation  of  Comments 

This  notice  solicits  public  comments 
on  the  above  request. 

Dated:  March  13,  2013. 

Tracy  Toulou, 

Director,  Office  of  Tribal  Jic^tice. 

(FR  Dot;.  201.t-CM>280  Filod  ll-ia-l,"!;  H.45  anil 

Blt4.ING  CODE  4410-A5-P 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — National  Warheads  and 
Energetics  Consortium 

Notice  is  hereby  given  that,  on 
February  19,  2013,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 

15  U.S.C.  4301  et  seq.  (“the  Act”), 
National  Warheads  and  Energetics 
Consortium  (“NWEC”)  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act’s  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
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under  specified  circumstances. 
.Specifically,  AMTEC  Corporation, 
lanesville,  VVI;  Applied  Research 
Associates,  Albuquerque,  NM;  Capco, 
Inc.,  Grand  junction,  CO;  Design  West 
Technologies,  Inc.,  Tustin,  CA;  DHPC 
Technologies,  Inc.,  Woodbridge.  Nj; 

D.SE,  Inc.,  Tampa,  FL;  Excet,  Inc., 
Springfield,  VA;  Materials  Sciences 
Corporation,  Horsham,  PA:  Systems  and 
Materials  Re.search  Corporation,  Austin, 
TX;  and  Targeted  GeoSystems,  EEC, 
Madison,  AE,  have  been  added  as 
parties  to  this  venture. 

Also,  Easerlith  Corporation.  Grand 
Forks,  ND;  RDM  Engineering,  EEC,  East 
Brunswick,  NJ;  and  .Sabre  Consulting 
and  Training  EEC,  Wharton,  Nj,  have 
withdrawn  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  NWEti 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  May  2,  2000,  NWEC  filed  its 
original  notification  pursuant  to  .Section 
G{a)  of  the  Act.  'I’he  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  lime  30.  2000  (6.5  FR  40693). 

The  last  notification  was  filed  with 
the  Department  on  November  13,  2012. 

.\  notice  was  jiublished  in  the  Federal 
Register  pursuant  to  .Section  t>(b)  of  the 
Act  on  December  11, 2012  (77  FK 
73676), 

Patricia  A.  Brink, 

Dirnctoiof  Civil  Enfara'.nwnt.  Ant  it  runt 
Division. 

IfR  One.  2()i;t-()fi277  Filwl  3-18-13:  8:4,3  anil 

BILUNG  CODE  P 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— ODVA,  Inc. 

Notice  is  hereby  given  that,  on 
February  22,  2013,  pursuant  to  .Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 

15  U.S.C,  4301  at  snq.  (  ‘the  Act”), 
ODVA,  Inc.  (“ODVA”)  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  di.sclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act’s  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  OB.S  Korea,  Gunpo, 


Kyeonggi-Do,  REPUBEIC  OF  KOREA: 
Smarteye  Corporation,  Rochester  Hills, 
MI:  OTO  Etd.,  Gyungju-Si,  Gyeongbuk, 
RFT'UBEIC  OF  KOREA,  have  been 
added  as  parties  to  this  venture. 

Also,  Precision  Engine  Controls 
Corporation,  San  Diego,  CA;  FlexEink, 
Gbteborg,  .SWEDEN;  Control  Technology 
Incorporated,  Knoxville,  TN;  .SEARI 
Group  Co.,  Etd.,  Shanghai,  PEOPEE’S 
REPUBEIC  OF  CHINA:  Hitachi  Cable 
Manchester,  White  Plains,  NY;  .STS  Co., 
Ltd.,  Gyeonggi-Do,  REPUBEIC  OF 
KOREA;  ABOUNDI,  Inc.,  Nashua,  NH; 
MagneMotion  Inc..  Devens,  MA;  Control 
Concepts  Inc.,  Chanhassen,  MN;  JSK 
Co.,  Ltd.,  Oska,  JAPAN;  and  SensoPart 
Industriesensorik  Gml)H,  Gottenheim, 
GERMANY,  have  w'ithdraw'n  as  jiarties 
to  this  venture. 

In  addition,  BTR  Netcom,  has 
changed  its  name  to  ME’TZ  (X)NNECT 
USA  Inc.,  Tinton  Falls,  NY. 

No  other  changi^s  have  been  madi;  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
{jroject  remains  open,  and  ODVA 
intends  to  file  additional  w'ritten 
notifications  disclosing  all  changes  in 
membership. 

On  June  21,  1995,  ODVA  filed  its 
original  notification  pursuant  to  .Section 
6(a)  of  the  Act.  The  Department  of 
Jiistifie  puhlished  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
.Act  on  February  15,  1996  (61  FK  6039). 

The  last  notification  w'as  filed  with 
tlie  Department  on  November  23.  2012. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  Set:tion  6(b)  of  the 
Act  on  December  19.  2012  (77  FR 
75191). 

Patricia  A.  Brink, 

Dirt'ctor  of  Civil  Enforcomvnt.  Antitrust 
Division. 

(I'K  Doc  2013-08275  Pilod  3-18-13:  8:45  ain| 

BILLING  CODE  P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  Employee 
Retirement  Income  Security  Act  of 
1974  Investment  Manager  Electronic 
Registration 

action:  Notice. 

SUMMARY:  The  Department  of  Labor 
(DOE)  is  submitting  the  Employee 
Benefits  Security  Administration 
(EBSA)  spon.sored  information 
collection  reque.st  (ICR)  titled, 
‘‘Employee  Retirement  income  Security 


Act  of  1974  Investment  Manager 
Electronic  Registration,”  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  for  continued  use 
in  accordance  with  the  Paperwork 
Reduction  Act  (PRA)  of  1995  (44  U.S.C. 
3501  et  seq.). 

DATES:  Submit  comments  on  or  before 
April  18.  2013. 

ADDRESSES:  A  copy  of  this  ICR  with 
applicable  supporti.ng  documentation; 
including  a  de.scription  of  the  likely 
respondents,  propo.sed  frequency  of 
response,  and  estimated  total  burden 
may  be  obtained  from  the  Keglnfo.gov 
Web  site,  http://\\^vw. reginfo.gov/ 
public/do/PHA.Main,  on  the  day 
following  publication  of  this  notice  or 
by  contacting  Micliel  Smyth  by 
telephone  at  202-693-4129  (this  is  not 
a  toll-free  number)  or  sending  an  email 
to  DOE  PHA_rUBUCMdol.gov. 

.Submit  comments  about  this  request 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Attn:  OMB  Desk 
Officer  for  DOE-EBSA,  Office  of 
Management  and  Budget,  Room  10235, 
725  17th  .Street  NW.,  Washington,  Df'. 
20503,  Fax:  202-39,5-6881  (this  is  not  a 
toll-free  number),  email: 

OIR  A_snhniissioiMomb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Michel  Smyth  by  telephone  at 
202-693—4129  (this  is  not  a  toll-free 
number)  or  by  email  at 
nOL  PHA  PilBLICMdoI.gov. 

Authority:  44  l)..S.U.  3507(a)(1)(D). 
SUPPLEMENTARY  INFORMATION: 
Kegiilaliuuis  29  CFK  2510.3-38  provides 
that,  in  order  to  meet  the  definition  of 
investment  monagttr  under  Employee 
Retirement  im ome  .Security  Act  of  1974 
sei:tion  3(38),  a  .Stale-registered 
investment  adviser  must  register 
electronically  through  a  centralized 
electronic  filing  sy.slem  established  by 
the  .Securities  and  Exchange 
Commission  or  a  .State  investment 
authority  called  the  Investment  Adviser 
Registration  Depository. 

This  information  collection  is  subject 
to  the  PRA.  A  Federal  agency  generally 
cannot  conduct  or  spon.sor  a  collection 
of  information,  and  the  public  is 
generally  not  required  to  respond  to  an 
inforhiation  collection,  unless  it  is 
approved  by  the  OMB  under  the  PRA 
and  displays  a  currently  valid  OMB 
Control  Number.  In  addition, 
notwith.standing  any  other  provisions  of 
law\  no  person  shall  generally  be  subject 
to  penalty  for  failing  to  comply  with  a 
collection  of  information  that  does  not 
displav  a  valid  Control  Number.  .See  5 
CFR  1320.5(a)  and  1320.6.  The  DOE 
obtains  OMB  approval  for  this 
information  collection  under  Control 
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Number  1210-0125.  The  current 
approval  is  scheduled  to  expire  on 
March  31.  2013;  however,  it  should  be 
noted  that  existing  information 
collection  requirements  submitted  to  the 
OMB  receive  a  month-to-month 
extension  while  they  undergo  review. 

For  additional  information,  see  the 
related  notice  published  in  the  Federal 
Register  on  November  27,  2012  (77  P’R 
70828). 

Interested  parties  are  encouraged  to 
.send  comments  to  the  OMB,  Office  of 
Information  and  Regulatory  Affairs  at 
the  address  shown  in  the  ADDRKSSES 
section  within  30  days  of  publication  of 
this  notice  in  the  P'ederal  Register.  In 
order  to  help  ensure  ap{)ropriate 
consideration,  comments  should 
mention  OMB  Control  Number  1210- 
t)125.  The  OMB  is  particularly 
interested  in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  th(!  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proj)ost!d  collection  of  informatie)n, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  cjuality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimizi*  the  hurden  f»f  the 
t:ollection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appro|)riate  automated, 
ehictronic,  mechanical,  or  other 
technological  collec:tion  lec:hni(]ues  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency.-  UOl -EBSA. 

Tith  of  Cal  loot  ion:  Employee 
Retirement  Income  Security  Ac;t  of  1974 
Investment  Manager  Electronic 
Registration. 

OMH  Control  Nntnbor:  1210-0125. 

Affected  Public:  Private  Sector — 
businesses  or  other  for-profits  and  not- 
for-profit  institutions. 

Total  Estimated  Number  of 
llespondents:  1 5. 

Total  Estimated  Number  of 
Responses:  15. 

Total  Estimated  Annual  Barden 
Honrs:  18. 

Total  Estimated  Annual  Other  Costs 
Burden:  Si, 040. 

Dated:  March  12.  2013. 

Michel  Smyth. 

Ih'porttnental  Clearance  Officer. 

II-R  Dih,.  Filed  3-18- 1:»;  8:4.5  am) 

BILLING  CODE  4510-29-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Benefit 
Rights  and  Experience  Report 

action:  Notice. 

SUMMARY:  The  Dcipartment  of  Labor 
(DOL)  is  submitting  the  Employment 
and  Training  Administration  (ETA) 
sponsored  information  collection 
request  (ICR)  tilled.  “Benefit  Rights  and 
Experience  Report,”  to  the  Office  of 
Management  and  Budget  (OMB)  for 
riiview  and  approval  for  continued  use 
in  accordance  with  the  Paptirwork 
Reduction  Act  (PRA)  of  1995  (44  LI.S.C. 
3501  et  seq.). 

DATES:  Submit  comments  on  or  before 
April  18,  2013. 

addresses:  A  copy  of  this  ICR  with 
applicable  supporting  documentation; 
im:hiding  a  description  of  the^likidy 
respond(!nts,  proposed  frequency  of 
response,  and  estimated  total  burden 
may  be  obtained  from  the  Reglnfo.gov 
VVeh  site,  htt}}://\v\v\v.reginfo.}>ov/ 
public/do/PBAMain,  on  the  day 
following  publication  of  this  notice  or 
by  contacting  Michel  Smyth  by 
telephone  at  202-693-4129  (this  is  not 
a  toll-free  number)  or  sending  an  email 
to  DOT  PHA_PimUC@dol.gov. 

Submit  comments  about  this  recpuist 
to  the  (Iffice  of  Information  and 
Regulatorv  Affairs,  Attn:  OMB  Desk 
Officer  for  DOL-ETA,  Office  of 
Management  and  Budget,  Room  10235, 
725  17th  Street  NW.,  Washington,  DC 
20503,  Fax:  202-395-6881  (this  is  not  a 
toll-free  number),  email: 
()IBA_submission@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michel  Smyth  by  telephone  at  202-693- 
4129  (this  is  not  a  toll-free  number)  or 
by  email  at  DOL_PHA_PUBUC@dol.gov. 

Authority:  44  3r>()7(a){l  )(D). 

SUPPLEMENTARY  INFORMATION:  In  order 
for  an  individual  to  be  eligible  for  a 
State  unemployment  compensation 
program,  the  claimant  must  meet  certain 
requirements  that  demonstrate 
attachment  to  the  labor  force.  The  vast 
majority  of  states  use  past  wages  for  this 
purpose,  however,  a  few  States  use 
actual  weeks  of  work.  Information 
relative  If)  this  first  test  of  eligibility, 
know'll  as  monetary  eligibility,  is 
reported  on  Form  ETA-218,  Benefit 
Rights  and  Experienf;e  Report.  The  data 
in  Form  ETA-218  report  includes 
counts  on  number  of  individuals  who 
were  and  were  not  monetarily  eligible, 
thtise  eligible  for  the  maximum  benefits, 


the  number  of  newly  eligible  claimants 
categorized  by  potential  duration,  and 
the  number  of  persons  who  exhausted 
benefits  categoriz.ed  by  their  actual 
duration.  Authority  for  collection  of  this 
information  is  under  Social  Security  Act 
Section  303(a)(6).  See  42  U.S.C. 

5t)3(a)(6). 

This  information  collection  is  subject 
to  the  PRA.  A  Federal  agenc:y  generally 
cannot  conduct  or  sponsor  a  collection 
of  information,  and  the  public  is 
generally  not  required  to  respond  to  an 
information  collection,  unle.ss  it  is 
ajiproved  by  the  OMB  under  the  PRA 
and  displays  a  currently  valid  OMB 
Oontrf)!  Number.  In  addition, 
notWMthstaiifling  any  other  })rovisions  of 
law,  no  pefson  shall  generally  be  subject 
to  penalty  for  failing  to  comply  with  a 
collection  of  information  that  does  not 
display  a  valid  Control  Number.  See  5 
CFR  132().5(a)  and  1320.6.  The  DOL 
obtains  OMB  approval  for  this 
information  collection  under  Control 
Number  1205-0177.  The  current 
approval  is  .scheduled  to  exj)ire  on  )une 
30,  2013;  however,  it  should  be  noted 
that  existing  information  collection 
requirements  submitted  to  the  OMB 
receive  a  month-to  month  extension 
w'hile  they  undergo  review'.  l"or 
additional  information,  see  the  related 
notice  published  in  the  Federal  Register 
on  November  19,  2012  (77  FR  69503). 

Interested  parties  are  encouragetl  to 
send  comments  to  the  OMB.  Office  of 
Information  and  Regulatory  Affairs  at 
the  address  shown  in  the  ADDRESSES 
section  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register.  In 
order  to  help  ensure  ap])ro})riate 
conside.ration,  comments  should 
mention  OMB  Control  Number  1205- 
0177.  The  OMB  is  particularly 
interested  in  comments  that: 

•  Evaluate  whether  the  prf)posed 
collection  of  information  is  nec:es.sary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  wdll  have 
jiractical  utilitv: 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  hurden  of  the- 
propo.sed  collef:tion  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  jiermilting  electronic  submission  of 
responses. 
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Agvncy:  DOL-ETA. 

Title  of  Collection:  Benefit  Rights  and 
Experience  Report. 

OMB  Control  Number:  1205-0177. 
Affected  Public:  State,  Local,  and 
Tribal  Governments. 

Total  Estimated  Number  of 
Respondents:  5.3. 

Total  Estimated  Number  of 
Responses:  636. 

Total  Estimated  Annual  Burden 
Hours:  318. 

Total  Estimated  Annual  Other  Costs 
Burden:  $0. 

Dated:  March  11,  2013. 

Michel  Smyth, 

Departmental  Clearance  Officer. 

IFK  Ocm:.  201.1-0f.206  Filed  3-1H-11;  8:4.''>  ani| 

BILLING  CODE  4510-FN-e 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Availability  of  Funds  and 
Solicitation  for  Grant  Applications  for 
Training  to  Work — Adult  Reentry 

agency:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice  of  Solicitation  for  Grant 
Applications  (SGA). 

Eunding  Opportunity  Number:  SGA/ 
DFA  PY-12-06. 

SUMMARY:  The  Employment  and 
Training  Administration  (ETA)  IJ.JS. 
Department  of  Labor  (DOL),  announces 
the  availability  of  approximately  $2U 
million  in  grant  funds  authorized  by  the 
Workforce  Investment  Act  and  the 
Second  C’.hance  Act  of  2007  to  serve 
adult  offenders  enrolled  in  state  and/or 
local  work-release  programs. 

Under  this  solicitation,  t)OL  expects 
to  award  15  grants  for  up  to  $1,400,000 
each  to  cover  a  39-month  period  of 
performance,  which  includes  a  planning 
period  of  up  to  six  months,  program 
operation  period  of  24  months,  and 
follow-up  services  of  at  least  nine 
months  provided  to  each  participant. 
Any  non-profit  organization  with 
Internal  Revenue  Service  501(c)(3) 
status  may  apply  for.these  grants  to 
provide  services  to  eligible  participants 
in  areas  of  higb-poverty  and  high-crime 
rates.  These  services  will  include  ca.se 
management;  mentoring  to  support 
reintegration:  education  and/or  training 
leading  to  industry-recognized 
credentials  for  in  demand  industries 
and  occupations  in  the  state  or  local 
area;  integrated  workforce  activities  to 
reduce  recidivism;  and  follow-up 
.services. 


The  complete  .SGA  and  any 
subsequent  .SGA  amendments  in 
connection  with  this  solicitation  are 
described  in  further  detail  on  ETA’s 
Web  site  at  bttp://www. doleta.gov/ 
grants/  or  on  http://www.grants.gov  The 
Web  sites  provide  application 
information,  eligibility  requirements, 
review  and  .selection  procedures,  and 
other  program  requirements  governing 
this  solicitation. 

DATES:  The  closing  date  for  receipt  of 
applications  under  this  announcement 
is  May  2,  2013.  Applications  must  be 
received  no  later  than  4:00:00  p.m. 
Eastern  Time. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brinda  Ruggles.  200  Constitution 
Avenue  NW.,  Room  N— 4716. 
Washington,  DC  20210;  Telephone: 
202-693-3437. 

Signed  Marc:h  13,  2013  in  Wastiingtnn,  DG 
Erie  I).  Luetkenhaus, 

Grant  Officer.  Employment  and  Training 
.Administration. 

(FK  Doc.  20i:i-0628S  Filed  3-18-i:t;  8:45  ain| 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Workforce  Investment  Act  of  1 998 
(WIA);  Lower  Living  Standard  Income 
Level  (LLSIL) 

AGENCY:  Employment  and  ITaining 
Admini.stration  (E'l  A),  Labor. 

ACTION:  Notice. 

SUMMARY:  Title  I  of  WIA  (Pub.  L.  10.5- 
220)  requires  the  U.S.  Secretary  of  Labor 
(.Secretary)  to  update  and  publi.sh  the 
LL.SIL  tables  annually,  for  uses 
described  in  the  law  (including 
determining  eligibility  for  youth).  WIA 
defines  the  term  “low  income 
individual”  as  one  who  qualifies  under 
various  criteria,  including  an  individual 
who  received  income  for  a  six-month 
period  that  does  not  exceed  the  higher 
level  of  the  poverty  line  or  70  percent 
of  the  LL.SIL.  This  issuance  provides  the 
Secretary’s  annual  LLSIL  for  2013  and 
references  the  current  2013  Health  and 
Human  Services  "Poverty  Guidelines.” 
DATES:  This  notice  is  effective  March  19, 
2013. 

FOR  FURTHER  INFORMATION  OR  QUESTIONS 
ON  LLSIL:  Plea.se  contact  Samuel  Wright, 
Department  of  Labor,  Employment  and 
Training  Administration,  200 
Constitution  Avenue  NW.,  Room  S- 
4526,  Washington,  DC  20210; 
Telephone:  202-693-2870;  Fax:  202- 
693-3015  (the.se  are  not  toll-free 


numbers):  Email  address: 
wright.samuel.e@dol.gov.  Individuals 
with  hearing  or  speech  impairments 
may  access  the  telephone  number  above 
via  Text  Telephone  (TTY /TDD)  by 
calling  the  toll-free  Federal  Information 
Relay  Service  at  1-877-889-5627  (  TTY/ 
TDD). 

For  Further  Information  or  Questions 
on  Federal  Youth  Employment 
Programs:  Please  contact  jennifer  Kemp, 
Department  of  Labor,  Employment  and 
Training  Administration,  200 
(ion.stitution  Avenue  NW.,  Room  N- 
4464,  Washington,  DC  20210; 

Telephone:  202-693-3377;  Fax:  202- 
69.3-3110  (these  are  not  toll-free 
numbers);  Email; 

kemp.lennifer@ldol.gov.  Individuals  with 
hearing  or  speech  impairments  may 
access  the  telephone  number  above  via 
ITY  by  calling  the  toll-free  Federal 
Information  Relay  .Service  at  1-877- 
889-5627  (ITY/TDD). 

SUPPLEMENTARY  INFORMATION:  1  he 
purpo.se  of  WIA  is  to  provide  workforce 
investment  activities  through  .statewide 
and  local  workforce  investment  systems 
that  increa.se  the  employment,  retention, 
and  earnings  of  participants.  WIA 
programs  are  intended  to  increase  the 
occupational  skill  attainment  by 
participants  and  tbe  quality  of  the 
workforce,  thereby  reducing  welfare 
dependency  and  enhancing  the 
productivity  and  competitiveness  of  the 
Nation. 

LLSIL  is  used  for  .several  purposes 
under  the  WIA.  .Specifically.  WIA 
.Section  101(25)  defines  the  term  “low 
income  individual”  for  eligibility 
purposes,  and  Sections  127(b)(2)(G)  and 
132(b)(l)(B)(v)(IV)  define  the  terms 
“di.sadvantaged  youth”  and 
“disadvantaged  adult”  in  terms  of  the 
poverty  line  or  LLSIL  for  .State  formula 
allotments.  The  governor  and  State/local 
workforce  investment  hoards  (WlBs)  use 
the  LLSIL  for  determining  eligibility  for 
youth  and  adults  for  certain  services. 
ETA  encourages  governors  and  .State/ 
local  WIBs  to  consult  the  WIA 
regulations  and  the  preamble  to  the  WIA 
Final  Rule  (published  at  65  FR  49294 
Augu-st  11,  2000)  for  more  specific 
guidance  in  applying  LLSIL  to  program 
requirements.  The  U.S.  Department  of 
Health  and  Human  Services  (HHS) 
published  the  most  current  poverty- 
level  guidelines  in  the  Federal  Register 
on  January  24,  2013  (Volume  78, 
Number  16),  pp.  5182-5183.  The  HHS 
2013  Poverty  guidelines  may  also  be 
found  on  the  Internet  at  http:// 
aspe.hhs.gov/poverty/13poverty.cfm. 
ETA  plans  to  have  the  2013  LLSIL 
available  on  its  Web  site  at  http:// 
ivH'w.  dole!  a  .gov/llsil/20 1 3/. 
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WlA  Section  101(24)  defines  LLSIL  as 
“that  income  level  (adjusted  for 
regional,  metropolitan,  urban  and  rural 
differences  and  family  size)  determined 
annually  by  the  Secretary  |of  Labor] 
based  on  the  most  recent  lower  living 
family  budget  issued  by  the  Set:retary.” 
The  most  recent  lower  living  family 
budget  was  issued  by  the  Secr(!tary  in 
fall  1981.  The  four-person  urban  family 
budget  estimates,  previously  published 
by  the  IJ.S.  Bureau  of  Labor  Statistics 
(BLS).  provided  the  basis  for  the 
Secretary  to  determine  the  LLSIL.  BLS 
terminated  the  four-person  family 
budget  series  in  1982,  after  publication 
of  the  fall  1981  estimates.  Currently, 

BLS  provides  data  to  LTA,  which  ETA 
then  uses  to  develop  the  LLSIL  tables, 
as  provided  in  the  Appendices  to  this 
Federal  Register  notice. 

ETA  published  the  2012  updates  to 
the  LLSIL  in  the  Federal  Register  of 
March  28,  2012,  at  Vol.  77,  No.  80  pp. 
18885-18869.  This  notice  again  updates 
the  LLSIL  to  reflect  cost  of  living 
increases  for  2012,  by  calculating  the 
percentage  change  in  the  most  recent 
2012  Consumer  Price  Index  for  All 
Urban  Consumers  (CPl-U)  for  an  area  to 
the  2011  C'.PI-U,  and  then  applying  this 
calculation  to  each  of  the  March  28, 

2012  LL.SIL  figures.  The  updated  figures 
for  a  four-person  family  are  listed  in 
Appendix  A,  Table  1,  by  rrjgion  for  both 
metropolitan  and  non-metropolitan 
areas.  Numbers  in  all  of  the  Appendix 
tables  are  rounded  up  to  the  nearest 
dollar.  Since  program  eligibility  for  low- 
income  individuals,  “disadvantaged 
adults"  and  “disadvantaged  youth”  may 
be  determined  by  family  income  at  70 
percent  of  the  LLSIL,  pursuant  to  WIA 
.Sections  101(25),  127(b)(2)(C),  and 
132(b)(l)(B)(v)(lV),  respectively,  those 
figures  are  li.sted  as  well. 

I.  Jurisdictions 

Jurisdictions  included  in  the  various 
regions,  based  generally  on  the  Census 
Regions  of  the  U.S.  Department  of 
Commerce,  are  as  follows: 

A.  Northeast 

Connecticut 

Maine 

Massachusetts 
New  Hampshire 
New  Jersey 
New  York 
Pennsylvania 
Rhode  Island 
Vermont 
Virgin  Islands 

B.  Midwest 

Illinois 

Indiana 

Iowa 


Kansas 

Michigan 

Minnesota 

Mis.souri 

Nebraska 

North  Dakota 

Ohio  ♦ 

South  Dakota 
Wisconsin 

C.  South 

Alabama 
American  Samoa 
Arkansas 
Delaware 

Di.strict  of  Columbia 

Florida 

Georgia 

Northern  Marianas 

Oklahoma 

Palau 

Puerto  Rico 

South  Carolina 

Kentucky 

Louisiana 

Marshall  Islands 

Maryland 

Micronesia 

Mississippi 

North  Carolina 

Tennes.see 

Texas 

Virginia 

West  Virginia 

D.  West 

Arizona 

California 

Colorado 

Idaho 

Montana 

Nevada 

New  Mexico 

Oregon 

Utah 

Washington 

Wyoming 

Additionally,  separate  figures  have 
been  provided  for  Alaska,  Hawaii,  and 
Guam  as  indicated  in  Appendix  B, 

Table  2. 

For  Alaska,  Hawaii,  and  Guam,  the 
ytjar  2012  figures  were  updated  from  the 
2012  “State  Index”  based  on  the  ratio  of 
the  urban  change  in  the  State  (using 
Anchorage  for  Alaska  and  Honolulu  for 
Hawaii  and  Guam)  compared  to  the 
West  regional  metropolitan  change,  and 
then  applying  that  index  to  the  West 
regional  metropolitan  change. 

Data  on  23  selected  Metropolitan 
Statistical  Areas  (MSAs)  are  also 
available.  These  are  based  on  annual 
and  semiannual  CPI-U  changes  for  a  12- 
month  period  ending  in  December  2012. 
The  updated  LLSIL  figures  for  these 
MSAs  and  70  percent  of  LLSIL  are 
reported  in  Appendix  C,  Table  3. 

Appendix  D,  Table  4  lists  each  of  the 
various  figures  at  70  percent  of  the 


updated  2012  LLSIL  for  family  sizes  of 
one  to  six  persons.  Because  Tables  1-3 
only  list  the  LLSIL  for  a  family  of  four. 
Table  4  can  be  used  to  separately 
determine  the  LLSIL  for  families  of 
between  one  and  six  persons.  For 
families  larger  than  six  persons,  an 
amount  ecpial  to  the  difference  between 
the  six-[)erson  and  the  five-person 
family  income  levels  should  be  added  to 
the  six-person  fandly  income  level  for 
each  additional  person  in  the  family. 
Where  the  poverty  level  for  a  particular 
family  size  is  greater  than  the 
corresponding  70  percent  of  the  LL.SIL 
figure,  the  figure  is  italicized.  A 
modified  Mic;rosoft  Excel  version  of 
Appendix  D,  Table  4,  with  the  area 
names,  will  be  available  on  the  E'l’A 
LLSIL  Web  site  at  http:// 
www.doleta.gov/llsU/2(}13/.  Appendix 
E,  Table  5,  indicates  100  percent  of 
LLSIL  for  family  sizes  of  one  to  six,  and 
is  used  to  determine  self-sufficiency  as 
noted  at  20  CP’R  663.230  of  the  WIA 
regulations  and  WIA  Section 
134(d)(3)(A)(ii). 

11.  Use  of  These  Data 

Governors  should  designate  the 
appropriate  LLSILs  for  use  within  the 
State  from  Appendices  A,  B,  and  G, 
containing  Tables  1  through  3. 
Appendices  D  and  E,  which  contain 
3'ablcs  4  and  5,  which  adjust  a  family 
of  four  figure  for  larger  and  smaller 
families,  may  be  used  with  any  LLSIL 
designat(;d  area.  The  governor’s 
designation  may  be  provided  by 
disseminating  information  on  MSAs  and 
metropolitan  and  non-metropolitan 
areas  within  the  State  or  it  may  involve 
further  calculations.  For  example,  the 
State  of  New  Jersey  may  have  four  or 
more  LLSIL  figures  for  Northeast 
metropolitan,  Northea.st  non¬ 
metropolitan,  portions  of  the  State  in 
the  New  York  City  MSA,  and  those  in 
the  Philadelphia  MSA.  If  a  workforce 
investment  area  includes  areas  that 
would  be  covered  by  more  than  one 
LLSIL  figure,  the  governor  may 
determine  which  is  to  bn  used. 

Under  20  CFR  661.110,  a  State’s 
policies  and  measures  for  the  workforce 
investment  system  shall  be  accepted  by 
the  Secretary  to  the  extent  that  they  are 
consistent  with  WIA  and  WIA 
regulations. 

III.  Disclaimer  on  Statistical  Uses 

It  should  be  noted  that  publication  of 
these  figures  is  only  for  the  purpose  of 
meeting  the  requirements  specified  by 
WIA  as  defined  in  the  law  and 
regulations.  BLS  has  not  revised  the 
lower  living  family  budget  since  1981, 
and  has  no  plans  to  do  so.  The  four- 
person  urban  family  budget  estimates 
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series  has  been  terminated.  The  CPl-lJ 
adjustments  used  to  update  LLSIL  for 
this  publication  are  not  precisely 
comparable,  most  notably  because 
certain  tax  items  were  included  in  the 
1981  LLSIL,  but  are  not  in  the  CPI-U. 
Thus,  these  figures  should  not  be  used 
for  any  statistical  purpo.ses,  and  are 
valid  only  for  those  purposes  under 
WIA  as  defined  in  the  law  and 
regulations. 

Appendix  A 


Table  1— lower  Living  Standard 
Income  Level  (for  a  Family  of 
Four  Persons)  by  Region  ’ 


1 

1 

Region  ^ 

2013  I 

adjusted  1 
LLSIL  j 

70  percent 
LLSIL 

Northeast: 

1 

Metro  . 

$41,250  1 
39,404  ! 

$28,875 

27,583 

Non-Metro  3 

Midwest: 

i 

Metro  . 

36,392 

1  25,475 

Non-Metro  .. 

35,183 

24,628 

South: 

Metro  . 

35,131 

1  24,592 

Table  1— Lower  Living  Standard 
Income  Level  (for  a  Family  of 
Four  Person^  by  Region  ' — 
Continued 


- 1 

i 

Region  ^ 

2013 

adjusted 

LLSIL 

70  percent 
LLSIL 

Non-Metro  .. 

34,730 

i  24,311 

West: 

Metro  . 

39,606 

j  27,724 

Non-Metro  “ 

;  38,393 

1  26,875 

1 _ 

’  For  ease  of  use,  these  figures  are  rounded 
to  the  next  highest  dollar. 

2  Metropolitan  area  measures  were  cal¬ 
culated  from  the  weighted  average  CPI-U’s 
for  city  size  classes  A  and  B/C.  Non-metropoli¬ 
tan  area  measures  were  calculated  from  the 
CPI-U’s  for  city  size  class  D. 

3  Non-metropolitan  area  percent  changes  for 
the  Northeast  region  are  no  longer  available. 
The  Non-metropolitan  percent  change  was 
calculated  using  the  U.S.  average  CPI-U  for 
city  size  class  D, 

^  Non-metropolitan  area  percent  changes  tor 
the  West  region  are  based  on  unpublished 
BLS  data. 


Appendix  B 

Table  2— Lower  Living  Standard 
Income  Level  (for  a  Family  of 
Four  Persons),  for  Alaska,  Ha¬ 
waii  AND  Guam  ’ 


Region 

2013 

adjusted 

LLSIL 

70  percent 
LLSIL 

Alaska:  ! 

Metro  . 

$46,913 

$32,839 

Non-Metro 2  ' 

48,173 

33,721 

Hawaii,  Guam: 

Metro  .  ' 

50,941 

35,658 

Non-Metro  3 

51,428 

36,000 

’  For  ease  ot  use,  these  figures  are  rounded 
to  the  next  highest  dollar 
2  Non-Metropolitan  percent  changes  for 
Alaska,  Hawaii  and  Guam  were  calculated 
from  the  CPI-U's  for  all  urban  consumers  for 
city  size  class  D  in  the  Western  Region.  Gen¬ 
erally  the  non-metro  areas  LLSIL  is  lower  than 
the  LLSIL  in  metro^areas.  This  year  the  non¬ 
metro  area  LLSIL  incomes  were  larger  be¬ 
cause  the  change  in  CPI-U  was  Smaller  in  the 
metro  areas  compared  to  the  change  in  CPI- 
U  in  the  non-metro  areas  of  Alaska,  Hawaii 
and  Guam. 

Appendix  C 


Table  3— Lower  Living  Standard  Income  Level  (for  a  Family  of  Four  Persons)  for  23  Selected  MSAs  ’ 


Metropolitan  statistical  areas  (MSAs) 


Anchorage,  AK . 

Atlanta,  GA  . 

Boston — Brockton — Nashua,  MA/NH/ME/CT  . 

Chicago — Gary — Kenosha,  IL/IN/WI  . 

Ciocinnali — Hamillorr,  OH/K'n'/IN  . 

Cleveland — Akron,  OH  . 

Dallas— Ft.  Worth,  TX . 

Denver — Boulder — Greeley,  CO . 

Detroit — Ann  Arbor — Flint,  Ml  . 

Honolulu,  HI  . 

Houston — Galveston — Brazoria,  TX  . 

Kansas  City,  MO/KS . 

Los  Angeles — Riverside — Orange  County,  CA  . 

Milwaukee — Racine,  Wl . 

Minneapolis — St.  Paul,  MN/WI  . 

New  York — Northern  NJ — Long  Island,  NY./NJ/CT/PA  .. 
Philadelphia — Wilmington — Atlantic  City,  PA/NJ/DE/MD 

Pittsburgh,  PA . 

St.  Louis,  MO/IL . 

San  Diego,  CA . 

San  Francisco — Oakland — San  Jose,  CA . 

Seattle — Tacoma— Bremerton,  WA . 

Washington — Baltimore,  DC/MDA/AA/VV^  . 


2013  i 

adjusted 
LLSIL  1 

70  percent 
LLSIL 

$48,086  i 

$33,660 

33,008  1 

23,106 

44,231 

30,962 

37,641 

26,349 

35,610  i 

24,927 

37,425  j 

26,198 

33,338  : 

23,337 

37,286  1 

26,100 

34,960  j 

24,472 

51,856  1 

36,300 

32,109 

22,476 

34,261 

23,983 

41,692 

29,185 

35,522 

24,865 

35,608 

24,926 

43,731 

30,612 

39,694 

27,786 

43,489 

i  30,443 

33,741 

!  23,619 

45,363 

31,754 

42,606 

29,824 

43,060 

30,142 

44,522 

!  31,165 

^  For  ease  of  use,  these  figures  are  rounded  to  the  next  highest  dollar. 

^  Baltimore  and  Washington  are  calculated  as  a  single  metropolitan  statistical  area. 


Appendix  D 

Table  4:  70  Percent  of  Updated  2013 
Lower  Living  Standard  Income  Level 
(LLSIL),  by  Family  Size 

Tt)  use  the  70  percent  LLSIL  value, 
where  it  is  stipulated  for  the  WIA 
programs,  begin  by  locating  the  region 
or  metropolitan  area  where  the  program 


applicant  resides.  These  are  listed  in 
Tables  1,  2  and  3.  After  locating  the 
appropriate  region  or  metropolitan 
statistical  area,  find  the  70  percent 
LLSIL  amount  for  that  location.  The  70 
percent  LLSIL  figures  are  listed  in  the 
last  column  to  the  right  on  each  of  the 
three  tables.  These  figures  apply  to  a 


family  of  four.  Larger  and  smaller  family 
eligibility  is  based  on  a  percentage  of 
the  family  of  four.  To  determine 
eligibility  for  other  size  families  consult 
Table  4  and  the  instructions  below. 

To  use  Table  4,  locate  the  70  percent 
LLSIL  value  that  applies  to  the 
individual’s  region  or  metropolitan  area 
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from  Tables  1 , 2  or  3.  Find  the  same 
number  in  the  “family  of  four”  column 
of  Table  4.  Move  left  or  right  across  that 
row  to  the  size  that  c:orresponcls  to  the 
individual’s  family  unit.  'I’hat  figure  is 
the  maximum  household  income  the 
individual  is  permitted  in  order  to 


Family  ! 

of  one 

Family 
of  two 

$8,098 

$13,267 

8,319  ' 

13,635 

8,406 

13,775 

8,509 

13,941 

8,634 

14,153 

8,759 

14,349 

8,813 

14,439 

8,857 

14,513 

8,873 

14,534 

8,952 

14,673 

8,977 

14,710 

8,976 

14,713 

9,172 

15,034 

9,400 

15.404 

9,433 

15.464 

9,486 

15,552 

9,677 

15,859 

9,932 

16,280 

9,982 

16,357 

10,008 

16,398 

10,399 

17,043 

10,508 

17,219 

10,742 

17,602 

10,858 

17,785 

10,965 

17,968 

11,022 

18,065 

11,148 

18,271 

11,224 

18,394 

11,438 

18,737 

1 1 ,828 

19,377 

12,123 

19,867 

12,145 

19,896 

12,844 

j  21,041 

12,964 

21 ,245 

13,073 

j  21,418 

qualify  as  economically  disadvantaged 
under  the  WIA. 

Where  the  HHS  poverty  level  for  a 
particular  family  size  is  greater  than  the 
corresponding  LL.S1L  figure,  the  LLSIL 
figure  is  italicized.  Individuals  from 
these  size  families  may  consult  the  2013 
HHS  poverty  guidelines  found  on  the 


Family  I 

of  three 

Family 
of  four 

$18,209 

$22,476 

18,723 

23. 106 

18,908 

23,337 

19, 135 

23,619 

19,432  ' 

23,983 

19,693 

24,31 1 

19,825 

24,472 

19,919 

24,592 

19,953 

24,628 

20,144 

24,865 

20,195 

24,926 

20,197 

24,927 

20,635 

-  25,475 

21,147 

26,100 

21 ,223 

26,198 

21,342 

26,349 

21,774 

26,875 

22,349 

27,583 

22,458 

27,724 

22,510 

27,786 

23,391 

28,875 

23,641 

29,185 

24,159 

29,824 

24,419 

30,142 

24,664 

30,443 

24,797 

30,612 

25,086 

30,962 

25,248 

31,165 

25,725 

31,754 

26,605 

32,839 

27,268 

I  33,660 

27,317 

33,721 

28,889 

35,658 

29,162 

1  36,000 

29,403 

36,300 

Health  and  Human  Services  Web  site  at 
http://aspe.hhs.gov/poverty/ 

1 3 poverty. cfm  to  find  the  higher 
eligibility  standard.  Individuals  from 
Alaska  and  Hawaii  should  consult  the 
HHS  guidelines  for  the  generally  higher 
poverty  levels  that  apply  in  their  States. 


Family 
of  five 

Family 
of  six 

$26,526 

$31,021 

27,268 

31,888 

27,544 

32,209 

27,874 

32,595 

28,303 

33,101 

28,689 

33,551 

28,878 

33,770 

29,025 

'  33,946 

29,069 

33,994 

29,345 

34,317 

29,418 

34,403 

29,418 

34,403 

30,061 

35,163 

30,800 

36,023 

30,918 

36,154 

31,097 

36,369 

31,718 

37,096 

32,553 

38,064 

32,715 

38,265 

32,794 

38,347 

34,079 

39,851 

34,439 

40,281 

35,196 

41,164 

35,571 

41,598 

35,929 

42,016 

36,122 

42,252 

36,540 

42,729 

36,782 

43,016 

37,474 

43,827 

38,754 

45,326 

39,726 

46,452 

39,793 

46,535 

42,080 

49,216 

42,482 

49,682 

42,835 

50,101 

Appendix  E 

Table  5:  Updated  2013  LLSJL  (100 
percent),  by  Family  Size 

To  use  the  LLSIL  to  determine  the 
minimum  level  for  establishing  .self- 
sufficiency  criteria  at  the  State  or  local 
level,  begin  by  locating  the  metropolitan 


area  or  region  from  Table  1,  2  or  3.  Then 
locate  the  appropriate  region  or 
metropolitan  statistical  area  and  then 
find  the  2013  adjusted  LLvSIL  amount  for 
that  location.  These  figures  apply  to  a 
family  of  four.  Locate  the  corresponding 
number  in  the  family  of  four  in  the 


column  below.  Move  left  or  right  across 
that  row  to  the  size  that  corresponds  to  ' 
the  individual’s  family  unit.  That  figure 
is  the  minimum  figure  that  States  must 
set  for  determining  whether 
employment  leads  to  self-sufficiency 
under  WIA  programs. 


I 

Family  | 

of  one  1 

Family 

of  two  1 

Family 
of  three 

Family 
of  four 

Family 
of  five 

Family 
of  six 

$11,569  j 

$18,953  1 

$26,013 

$32,109 

$37,894 

$44,316 

1 1 ,885  ! 

19,478  1 

26,747 

33,008 

38,955 

45,554 

19,679 

27,012 

33,338 

39,349 

46,013 

12,156 

19,915 

27,336 

33,741 

39,820 

46,564 

12,334 

20,218 

27,760 

34,261 

40,433 

47,287 

12,512 

20,498 

28,134 

34,730 

40,984 

I  20,627 

28,322 

41,255 

48,243 

12,653 

!  20,732 

28,456 

35,131 

41.464 

48,494 

12,676 

35,183 

41,527 

48,563 

12,788 

20,961 

28,777 

35,522 

•  41,921 

12,824 

21,014 

28,850 

35,608 

42,026 

49,148 

12,823 

21,018 

28,853 

49,147 

13,103 

21,478 

29,479 

!  36,392 

1  42,944 

50,232 
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Family 
of  one 

Family 
of  two 

Family 
of  three 

Family 
of  four 

i 

Family 
of  five 

Family 
of  six 

13,429 

22,006 

30,210 

37,286 

I 

44,000 

51 ,461 

13,476 

22,091 

30,318 

37,425 

j 

44,169 

51,648 

1,3,552 

22,217 

30,489 

37,641 

i 

44,424 

51,955 

13,824 

22,655 

31,105 

38,393 

45,312 

52,994 

14,188 

23,257 

31 ,927 

39,404 

46,504 

54,377 

14,259 

23,368 

32,083 

39,606 

! 

46,736 

54,664 

14,298 

23,425 

32,157 

39,694 

i 

46,848 

54,782  • 

14,856 

24,348 

33,416 

41,250 

i 

48,684 

56,930 

15,011 

24,599 

33,773 

41,692 

49,198 

57,544 

15,346 

25,146 

34,513 

42,606 

1 

50,280 

58,006 

15,511 

25,408 

34,884 

43,060 

50,816 

59,425 

15,664 

25,669 

35,235 

43,489 

i 

51,327 

60,023 

15,746 

25,808 

35,424 

43,731 

51,603 

60,359 

15,926 

26,101 

35,838 

44,231 

1 

52,201 

61,042 

16,035 

26,277 

36,069 

44,522 

1 

1 

52,546 

61,452 

16,340 

26,767 

36,750 

45,363 

! 

53,534 

62,610 

16,897 

27,681 

38,007 

46,913 

55,362 

64,751 

17,319 

28,381 

38,955 

48,086 

1 

56,751 

66,361 

17,350 

28,423 

39,024 

48,173 

56,847 

66,479 

18,349 

30,058 

41,270 

50,941 

60,115 

70,308 

18,520 

30,350 

41,661 

51,428 

60,688 

70,974 

18,676 

30,598 

!  42,004 

51,856 

61,193 

71,573 

Signed  at  Washington,  this  lllh  day  of 
March,  2013. 

Jane  Oates, 

Assistant  SornUary'  for  Employment  and 
Training. 
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BILLING  CODE  4510-FT-P 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Request  of  the  U.S.  Intellectual 
Property  Enforcement  Coordinator  for 
Public  Comments:  Legislative  Review 
Related  to  Enforcement  Against 
Economic  Espionage  and  Trade  Secret 
Theft 

AGENCY:  Executive  Office  of  the 
President,  Office  of  Management  and 
Budget,  Office  of  the  U.S.  Intellectual 
Property  Enforcement  Coordinator. 
ACTION:  Reque.st  for  written  submissions 
from  the  {iiiblic. 

SUMMARY:  The  theft  of  trade  secrets  from 
U.S.  corporations  can  impact  national 
security,  undermine  U.S.  global 
competitiveness,  diminish  U.S.  export 
prospects,  and  juit  American  jobs  at 
risk.  Trade  secrets  play  a  crucial  role  in 
maintaining  America’s  global 
competitiveness.  Tbe  Administration 
will  continue  to  act  vigorously  to 
combat  the  theft  of  American  trade 
secrets  that  could  be  used  by  foreign 
companies  or  foreign  governments  to 
gain  an  unfair  commercial  advantage 
over  U.S.  companies.  We  need  to  ensure 
that  our  laws  are  as  effective  as  possible. 

Therefore,  the  Administration  is 
reviewing  applicable  Federal  law 
related  to  enforcement  against  economic 


espionage  and  trade  secret  theft.  This 
review  is  pursuant  to  the 
Administration  Strategy  on  Mitigating 
the  Theft  of  U.S.  Trade  Secrets  issued 
on  February  20,  2013.  The  strategy  is 
available  at;  http://www.whitehouse.gov 
/sites/ default /files/omb/lPEC/admin 
strategy  on_nutigating_theJheft_of_ 

U.S.  Jrade_secrets.pdf  http:/ 
www.whitehouse.gov/sites/default/fiIes/ 
oin  b/IPEC/ ad  mi  ns  trategy  on 
mitigating  the  the  ft  of  U.S.  trade 
secrets,  pdf. 

A  related  OMB  blog  post  is  available 
at:  http://www. whitehouse.gov/hlog/ 

201 3/02/1 9/launch-administrat  ion-s- 
strategy-mitigate-theft-us-trade-secrets. 

And  video  of  the  rollout  event  is 
available  at:  http://\\nAn\'.youtuhe.com/ 
watch  ?v=vwgYahy 
Q754lrfeature=voutu.be. 

In  the  strategy,  the  U.S.  Intellectual 
Property  Finftjrcement  ("oordinator 
(IPEC)  committed  to  a  review  of  existing 
laws  related  to  the  enforcement  of  trade 
secrets  to  determine  if  legislative 
changes  are  needed  to  enhance 
enforcement.  IPEC  invites  public  input 
and  participation  in  shaping  the 
Admini.stration’s  review.  Specifically, 
we  are  requesting  any  recommendations 
for  legislative  changes  that  would 
enhance  enforcement  against,  or  reduce 
the  risk  of,  the  nii.sappropriation  of  trade 
secrets  for  the  benefit  of  foreign 
com})etitors  or  foreign  governments. 

DATES:  Submissions  must  be  rtJceived  on 
or  before  April  22,  2013. 

ADDRESSES:  All  comments  shonld  be 
submitted  electronically  via  http:// 
www.regulations.gov,  docket  number 
1PEC-2()13-XXXX.  Submissions  should 


contain  the  term  “Trade  Secret  Theft 
Strategy  Legislative  Review”. 

The  regulations.gov  Web  site  is  a 
Federal  E-Government  Web  site  that 
allows  the  public  to  find,  review  and 
submit  comments  on  documents  that 
have  published  in  the  Federal  Register 
and  that  are  open  for  comment. 
Submissions  filed  via  the 
regulations.gov  Web  site  will  be 
available  to  the  public  for  review'  and 
inspection.  For  this  reason,  plea.se  do 
not  include  in  your  comments 
information  of  a  confidential  nature, 
such  as  .sensitive  personal  information 
or  proprietary  business  information 
without  following  the  procedure  laid 
out  below. 

A  person  requesting  that  information 
contained  in  a  comment  submitted  by 
that  person  be  treated  as  confidential 
business  information  must  certify  that 
such  information  is  business 
confidential  and  w'ould  not  customarily 
be  released  to  the  public  by  the 
submitter.  Confidential  business 
information  must  be  clearly  designated 
as  such,  the  submission  must  be  marked 
“BUSINESS  CONFIDENTIAL”  at  the  top 
and  bottom  of  the  cover  page  and  each 
succeeding  page,  and  the  submission 
should  indicate,  via  brackets,  the 
specific  information  that  is  confidential. 
Additionally,  “Business  Confidential” 
should  be  included  in  the  “Type 
comment  and  upload  file”  field.  Anyone 
submitting  a  comment  containing 
business  confidential  information  must 
also  submit  as  a  separate  submission  a 
non-confidential  version  of  the 
confidential  submission  indicating 
w'here  confidential  information  has  been 
redacted.  The  non-confidential 
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summary  will  be  placed  in  the  docket 
and  open  to  public  inspection. 

If  you  are  unable  to  provide 
submissions  to  reguIations.gov,  you  may 
contact  the  U.S.  Intellectual  Property 
Enforcement  Ckjordinator  at 
intellectualproperty@omh.vop.gov  using 
the  subject  line  “Trade  Secret  Theft 
Strategy  Legislative  Review”  or  (202) 
.395-1808  to  arrange  for  an  alternate 
method  of  transmi.ssion. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  the  U.S.  Intellectual  Property 
Enforcement  Coordinator,  at 
inteIlectuolpropertv@omh.eop.gov  or 
(202) 395-1808. 

Victoria  A.  Espinel, 

United  States  Intellertnal  Pmf)ertv 
Enforcement  Coordinator.  Executive  Office  of 
the  President. 

II'R  U<m:.  2()i:t-()(>22fi  Filfci  8.4.'>  ani| 

BILLING  CODE  P 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Geosciences; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advi.sory  Committee  Act  (Pub.  L.  92- 
403,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Ceo.sciences  (1755). 

Dates:  April  11,  2013,  8:30  a.m.-5:00 
p.m.,  April  12,  2013,  8:30  a.m.-l:30 
p.m. 

Place:  Stafford  I,  Room  1235,  National 
Science  F’oundation,  4201  Wilson  Blvd., 
Arlington,  Virginia  22230. 

Type  of  Meeting:  Open. 

(Contact  Person:  Melissa  Lane, 

National  Science  Foundation.  Suite  705, 
4201  Wilson  Blvd.,  Arlington,  Virginia 
22230.  Phone  703-292-8500. 

Minutes:  May  be  obtained  from  the 
contact  person  listed  above. 

Purpose  of  Meeting:  To  provide 
,  advice,  recommendations,  and  oversight 
concijrning  support  for  geo.sciences 
research  and  education. 

Agenda 
April  11.  2013 

•  Directorate  and  NSF  activities  and 
plans 

•  Division  Subcommittee  Meetings 

•  Meeting  with  the  Acting  Director 

April  12.  2013 

•  Discussion  of  Expeditions  in 
Education  and  other  NSF  Education 
Programs 

•  Briefing  on  South  Pole  Research 
and  Operations 

•  Action  Items/Planning  for  Fall 
Meeting 


Dated:  March  12,  2013. 

Susanne  Bolton, 

Committee  Management  Officer. 

IKK  Hoc.  201.1-0022:1  Kilwl  3-18-13;  8:4.'')  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[NRC-201 3-0049] 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  and  Combined  Licenses 
Involving  No  Significant  Hazards 
Considerations 

Background 

Pursuant  to  Section  189a.  (2)  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  the  U.S.  Nuclear  Regulatory 
Comnli!^^ion  (the  Commission  or  NRC3 
is  publishing  this  regular  biweekly 
notice.  The  Act  requires  the 
Commission  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued  and  grants  the  Commi.ssion  the 
authority  to  i.ssue  and  make 
immediately  effective  any  amendment 
to  an  operating  license  or  combined 
license,  as  applicable,  upon  a 
determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwith.standing 
the  pendency  before  the  Commission  of 
a  reijuest  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  he  issued  from  February  21, 
2013,  to  March  0,  2013.  The  last 
biweekly  notice  was  published  on 
March  4.  2013  (78  FR  14126). 

ADDRESSES:  You  may  acce.ss  information 
and  comment  submissions  related  to 
this  document,  which  the  NRC 
posses.ses  and  is  publically  available,  by 
searching  on  http:/ /w\vw. regulations.gov 
under  Docket  ID  NRC-201 3-0049.  You 
may  submit  comments  .by  any  of  lha 
following  methods: 

•  Federal  Rulemaking  Weh  site:  Go  to 
http://www.regulations.gov  and  search 
for  Docket  ID  NRC-201 3-0049.  Address 
questions  about  NRC  dockets  to  Carol 
Gallagher;  telephone:  301—492-3668; 
email:  CMroi.Galiagher@nrc.gov. 

•  Mail  comments  to:  Cindy  Bladey, 
Chief,  Rules,  Announcements,  and 
Directives  Branch  (RADB),  Office  of 
Administration,  Mail  Stop:  TWB-05- 
BOlM,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555— 
0001. 

•  F’ax  comments  to:  RADB  at  301- 
492-3446. 

For  additional  direction  on  acce.ssing 
information  and  submitting  comments, 
see  “Accessing  Information  and 


Submitting  Comments”  in  the 

SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

SUPPLEMENTARY  INFORMATION: 

L  Accessing  Information  and 
Submitting  Comments 

A.  Accessing  Information 

Please  refer  to  Docket  ID  NRC-201 3- 
0049  when  contacting  the  NRC  about 
the  availability  of  information  regarding 
this  document.  You  may  acce.ss 
information  related  to  this  document  by 
any  of  the  following  methods: 

•  Federal  Rulemaking  Web  site:  Go  to 
http://ix'ww.regulations.gov  and  search 
for  Docket  ID  NRC-201 3-0049. 

•  NRC’s  Agencywide  Documents 
Access  and  Management  System 
(ADAMS):  You  may  acce.ss  publicly- 
available  documents  online  in  the  NRC 
Library  at  http.V/wu'tv.nrc.gov/reading- 
rm/aclams.html.  To  begin  the  search, 
select  “ADAMS  Puhlic  Documents”  and 
then  select  “Begin  Weh-hased  ADAMS 
Search.”  For  problems  with  ADAMS, 
plea.se  contact  the  NRC’s  Public 
Ilocument  Room  (PDR)  reference  staff  at 
1-800-397-4209,  301-41.5-4737,  or  by 
email  to  pdr.resource@nrc.gov. 
Documents  may  be  viewed  in  ADAMS 
by  performing  a  search  on  the  document 
date  and  docket  number. 

•  NRC’s  PDR:  You  may  examine  and 
purchase  copies  of  public  documents  at 
the  NRC’s  PDR.  Room  01-F21.  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland  20852. 

B.  Suhmitting  Comments 

PIea.se  include  Docket  ID  NRC-201, 3- 
0049  in  the  subject  line  of  your 
t:omment  submission,  in  order  to  ensure 
that  the  NRC  is  able  to  make  your 
comment  submi.ssion  available  to  the 
publicfin  this  docket. 

The  NRC  cautions  you  not  to  include 
identifying  or  contact  information  that 
that  you  do  not  want  to  be  publicly 
disclosed  in  your  comment  submi.ssion. 
The  NRC  will  post  all  comment 
submissions  at  http:// 
www.regulations.gov  as  well  as  enter  tbe 
comment  submi.ssions  into  ADAMS. 

The  NRC  does  not  routinely  edit 
comment  submissions  to  remove 
identifying  or  contact  information. 

If  you  are  requesting  or  aggregating 
comments  from  other  persons  for 
submi.ssion  to  the  NRC,  then  you  should 
inform  those  persons  not  to  include 
identifying  or  contact  information  that 
they  do  not  want  to  be  publicly 
disclosed  in  their  comment  submission. 
Your  request  should  state  that  the  NRC 
does  not  routinely  edit  comment 
submissions  to  remove  such  information 
before  making  the  comment 
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submissions  available  to  the  public  or 
entering  the  comment  submissions  into 
ADAMS. 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Combined  Licenses, 
Proposed  No  Significant  Hazards 
Consideration  Determination,  and 
Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission’s  regulations  in 
§  50.92  of  Title  10  of  the  Code  of  Federal 
Rcgidations  (10  CFR),  this  means  that 
operation  of  the  facility  in  accordance 
with  the  propo.sed  amendment  would 
not  (1)  involve  a  .significant  increase  in 
the  probabilitv  or  cnn.sequem;es  of  an 
accident  previously  evaluated;  or  (2) 
cri:ate  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  recpiest  is  shown  hidow. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
d(Uermination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice,  will  he 
considered  in  making  any  final 
det(!rmination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  60  days  after  the  <late  of 
publication  of  this  notice.  The 
Commission  may  issue  the  license 
amendment  before  expiration  of  the  60- 
day  jreriod  provided  that  its  final 
determination  is  that  the  amemlinent 
involves  no  significant  hazards 
consideration.  In  addition,  the 
Commission  may  issue  the  amendment 
prior  to  the  expiration  of  the  30-day 
comment  period  should  circumstances 
fihange  during  the  30-day  comment 
period  such  that  failure  to  act  in  a 
timely  way  would  result,  for  e.xample  in 
derating  or  shutdown  of  the  facility. 
.Should  the  Commission  take  action 
prior  to  the  expiration  of  either  the 
comment  period  or  the  notice  period,  it 
v'.ill  pidrlish  in  the  Federal  Register  a 
notice  of  issuance.  Should  the 
Commission  make  a  final  No  .Significant 
Hazards  Consideration  Determination, 
any  hearing  will  take  place  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

VVithin  60  days  after  the  date  of 
publication  of  this  notice,  anv  person(s) 
whose  interest  may  he  affected  by  this 
action  may  file  a  rerjuest  for  a  hearing 
and  a  petition  to  intervene  with  respect 


to  issuance  of  the  amendment  to  the 
subject  facility  operating  licen.se  or 
combined  license.  Requests  for  a 
hearing  and  a  petition  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission’s  “Rules  of 
Practice  for  Domestic  Licensing 
Proceedings”  in  10  CFR  Part  2. 

Interested  person(s)  should  consult  a 
current  copy  of  10  CFR  2.309,  which  is 
available  at  the  NRC’s  PDR,  located  at 
One  White  F’lint  North.  Room  01-F21, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland  20852.  The  NRC 
regulations  are  accessible  electronically 
from  the  NRC  Library  on  the  NRC’s  Web 
site  at  hltp://\v\v\v. nrc.gov/readinfi-rm/ 
doc-collections/cfr/ .  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
C.omniissinn  or  a  presiding  officer 
designated  by  the  Commission  or  by  the 
Chief  Admini.strative  judge  of  the 
Atomic  .Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the  C.hief 
Administrative  Judge  of  tlie  Atomic 
.Safety  and  Licensing  Board  w'ill  issue  a 
notice  of  a  hearing  or  an  appropriate 
order. 

As  recpnretl  by  10  CFR  2.309,  a 
petition  for  leave  to  interv^ene  shall  set 
forth  with  particularity  the  intere.st  of 
tlui  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  pt'tition 
should  specifically  explain  the  rea.sons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
follow'ing  gfuieral  requirements:  (1)  The 
naiiui.  address,  and  telephone  numl)er  of 
the  requestor  or  petitioner:  (2)  the 
nature  of  the  reque.stor’s/petitioner’s 
right  under  the  Act  to  be  made  a  party 
to  the  proceeding;  (3)  the  nature  and 
extent  of  the  requestor’s/jretitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (4)  the  possible 
effect  of  any  decision  or  order  which 
may  be  entered  in  the  pror:e(Hling  on  the 
requestor's/petitioner’s  interest.  The 
petition  must  akso  identify  the  specific 
contentions  which  the  rerjue.stor/ 
petitioner  seeks  to  have  litigated  at  the 
procoerling. 

F]ach  t;ontention  nmst  consist  of  a 
spec  ific  statement  of  the  issue  of  law'  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  reque.stor/petitioner  shall 
provide  a  brief  explanation  of  the  bases 
for  the  contention  and  a  conc;i.se 
statement  of  the  alleged  facts  or  export 
opinion  which  support  the  c;ontention 
and  on  which  the  reque.stor/petitioner 
intemds  to  rely  in  proving  the  contention 
at  the  hearing.  The  requestor/petitioner 
must  also  provide  references  to  tho.se 
specific  sources  and  documents  of 
which  the  petitioner  is  aware  and  on 


which  the  requestor/petitioner  intends 
to  rely  to  establish  those  facts  or  expert 
opinion.  The  petition  micst  include 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  is.sue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  w'ithin  the  scope  of  the 
amendment  under  t;onsideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  requestor/ 
pt^titioner  to  relief.  A  requestor/ 
pectit  inner  who  fails  to  satisfy  these 
requirements  with  respect  to  at  least  one 
contention  will. not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing. 

If  a  hearing  is  requested,  the 
Commission  w'ill  make  a  final 
determination  on  the  i.ssue  of  no 
significant  hazards  consideration.  The 
final  determination  w'ill  serve  to  decide 
when  the  hearing  is  held.  If  the  final 
determination  is  that  the  amendment 
request  involves  no  significant  hazards 
consideration,  the  Commission  may 
issue  the  amendment  and  make  it 
immediately  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  i.ssuance  of 
the  amendment.  If  the  final 
determination  is  that  the  amendment 
request  involves  a  significant  hazards 
consideration,  then  any  hearing  held 
would  take  place  before  the  issuauce  of 
any  amendment. 

All  documents  filed  in  NRC 
adjudicatory  proceedings,  including  a 
request  for  hearing,  a  petition  for  leave 
to  intervene,  any  motion  or  other 
document  filed  in  the  proceeding  prior 
to  the  submi.ssion  of  a  request  for 
hearing  or  petition  to  intervene,  and 
documents  filed  by  interested 
governmental  entities  participating 
under  10  CFR  2.315(c).  must  be  filed  in 
accordance  with  the  NR(i  E-Filing  rule 
(72  FR  49139;  August  28.  2007).  The  E- 
Filing  proc<!SS  requires  participants  to 
submit  and  .serve  all  adjudicatory 
documents  over  the  internet,  or  in  some 
cases  to  mail  copies  on  electronic 
storage  media.  Participants  may  not 
submit  paper  copies  of  their  filings 
unless  they  seek  an  exemption  in 
accordance  with  the  procedures 
described  below'. 

To  comply  with  the  procedural 
requirements  of  E-Filing,  at  least  10 
days  prior  to  the  filing  deadline,  the 
participant  should  contact  the  Office  of 
the  .Secretary  by  email  at 
hearing.docket@nrc.gov,  or  by  telephone 
at  301-415-1677,  to  request  (1)  a  digital 
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identification  (ID)  certificate,  which 
allows  the  participant  (or  its  counsel  or 
representative)  to  digitally  sign 
documents  and  access  the  E-Submittal 
ser\'er  for  any  prtx.eeding  in  which  it  is 
participating;  and  (2)  advise  the 
Secretary  that  the  participant  will  be 
submitting  a  request  or  petition  for 
hearing  (even  in  instances  in  which  the 
participant,  or  its  counsel  or 
representative,  already  holds  an  NRC- 
issued  digital  ID  certificate).  Based  upon 
this  information,  the  Secretary  will 
establish  an  electronic  docket  for  the 
hotiring  in  this  proceeding  if  the 
Secretary  has  not  already  established  an 
electronic  docket. 

Information  about  applying  for  a 
digital  ID  certificate  is  available  cm  the 
NRC’s  public  Web  site  at  http:// 
xvww.nrc.f’ov/site-help/c-subinittals/ 
apply-certificates.html.  System 
requirements  fof  accessing  the  E- 
Submittal  server  are  detailed  in  the 
NRC’s  “Guidance  for  Ehictronic 
Submission,”  w'hich  is  available  on  the 
agency’s  public  Web  site  at  http:// 
www’.nrc.f’ov/site-help/e- 
suhniittals.html.  I’articipants  may 
attempt  to  use  other  software  not  li.sted 
on  the  Web  site,  but  should  note  that  the 
NRC7s  E-Filing  system  does  not  siqiport 
unlisted  software,  and  the  NRG,  Meta 
•System  Help  Desk  will  not  be  able  to 
offer  assistance  in  using  unli.sted 
software. 

If  a  participant  is  electronif;ally 
submitting  a  document  to  the  NR(^  in 
accordance  w'ith  the  E-Filing  rule,  the 
participant  nm.st  file  the  document 
using  the  NR(rs  online,  Web-based 
submission  form.  In  order  to  serve 
documents  through  the  Electronic 
Information  Exchange  .System,  users 
will  be  required  to  install  a  Web 
brow.ser  plug-in  from  the  NRG.'s  Web 
site.  Further  information  on  the  Web- 
based  submission  form,  including  the 
installation  of  the  Web  brow'ser  plug-in, 
is  available  on  the  NRC'.’s  public  Web 
site  at  http://w\vw.nrc.go\'/siti:-help/e- 
submittals.htnil. 

Once  a  participant  has  obtained  a 
digital  ID  certificate  and  a  docket  has 
been  created,  the  participant  t:an  then 
submit  a  request  forbearing  or  petition 
for  leave  to  intervene.  .Submissions 
should  be  in  Portable  Document  Format 
(PDI’)  in  accordance  with  the  NRC 
guidance  available  on  the  NRC’s  public 
Web  site  at  http://iy\x’w.nrc.gov/site- 
help/ e-submittals.html.  A  filing  is 
considered  complete  at  the  time  the 
documents  are  submitted  through  the 
NRC’s  E-F'iling  system.  To  be'timely,  an 
electronic  tiling  must  be  submitted  to 
the  E-Filing  system  no  later  than  11:59 
p.m.  Eastern  Time  on  the  due  date. 

Upon  receipt  of  a  transmission,  the  E- 


Filing  system  time-stamps  the  document 
and  sends  the  submitter  an  email  notice 
confirming  receipt  of  the  document.  The 
E-Filing  system  also  distributes  an  email 
notice  that  provides  access  to  the 
document  to  the  NRC’s  Office  of  the 
General  Counsel  and  any  others  w'ho 
have  advised  the  Office  of  the  Secretary 
that  they  w'ish  to  participate  in  the 
proceeding,  so  that  the  filer  need  not 
serve  the  documents  on  those 
participants  separately.  Therefore, 
applicants  and  other  participants  (or 
their  counsel  or  representative)  must 
apply  for  and  ref:eive  a  digital  ID 
certificate  before  a  hearing  request/ 
petition  to  intervene  is  filed  so  that  they 
can  obtain  access  to  the  document  via 
the  E-Filing  .sy.stem. 

A  person  filing  electronically  using 
the  agency’s  adjudicatory  E-Filing 
system  may  .seek  assistance  bv 
contacting  the  NRC  Meta  .System  Help 
Desk  through  the  “Contact  Us”  link 
located  on  the  NRC’s  Web  site  at  http:// 
wivw.nrc.gov/site-help/e- 
subnuttals.htwl,  by  email  at 
MSHD.nesoarce@nrc.gov,  or  bv  a  toll- 
free  call  at  l-8tir)ndash;672-764().  The 
NRC  Meta  System  Help  D«!sk  is 
available  betw'een  8  a.m.  and  8  p.m.. 
Eastern  Time,  Monday  through  Friday, 
excluding  government  holidays. 

Participants  who  believe  that  they 
have  a  good  cause;  for  not  submitting 
documents  electronically  must  file  an 
exemption  request,  in  accordance  with 
10  t;FR  2.302(g),  with  their  initial  jiaper 
filing  n;quesfing  authorization  to 
continue  to  submit  documents  in  pape;r 
format.  .Such  filings  must  be  submitted 
bv:  (1)  Fir.st  class  mail  addressed  to  the 
(ifficc  of  the  Secretary  of  the 
Commis.sion,  U..S.  Nuclear  Regulatory 
Commission,  Washington,  DCi  20555- 
0001,  Attention:  Rulemaking  and 
Adjudications  .Staff;  or  (2)  courier, 
express  mail,  or  expedited  delivery 
service  to  the  Office  of  the  .Secretary. 
.Sixteenth  Floor,  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville, 
Maryland,  20852,  Attention: 

Rulemaking  and  Adjudications  Staff. 
Participants  filing  a  document  in  this 
manner  are  responsible  for  serving  the 
document  on  all  other  participants. 
Filing  is  considered  complete  by  first- 
class  mail  as  of  the  time  of  deposit  in 
the  mail,  or  by  courier,  express  mail,  or 
expedited  delivery  service  upon 
depositing  the  d{K:ument  wnth  the 
provider  of  the  service.  A  presiding 
officer,  having  granted  an  exemption 
request  from  using  E-Filing,  may  require 
a  participant  or  party  to  use  E-Filing  if 
the  presiding  officer  .subsequently 
determines  tliat  the  rea.son  for  granting 


the  exemption  from  use  of  E-Filing  no 
longer  exists. 

Documents  submitted  in  adjudicatory 
proceedings  will  appear  in  the  NRC’s 
electronic  hearing  docket  wliich  is 
available  to  the  public  at  http:// 
ehdl  .nrc.gov/ehd/,  unle.ss  excluded 
pursuant  to  an  order  of  the  Commission, 
or  the  presiding  officer.  Participants  are 
requested  not  to  include  personal 
privacy  information,  such  as  social 
security  numbers,  home  addresses,  or 
home  phone  numbers  in  their  filings, 
unless  an  NRC  regulation  or  other  law' 
requires  submission  of  such 
information.  How'ever,  a  recpiest  to 
intervene  W'ill  require  including 
information  on  local  residence  in  order 
to  demon.strate  a  proximity  ass(;rtion  of 
interest  in  the  proceeding.  With  respect 
to  copyrighted  w'orks,  except  for  limited 
excerpts  that  serve  the  purpose  of  the 
adjudicatory  filings  and  w'ould 
constitute  a  Fair  Use  application, 
participants  are  requested  not  to  include 
copyrighted  materials  in  their 
submission. 

Petitions  for  leave  to  intervene  must 
be  filed  no  later  than  80  days  from  the 
date  of  publication  of  this  notice. 
R(;quests  for  hearing,  petitions  for  leave 
to  intervene,  and  motions  for  leave  to 
file  new  or  amended  contentions  that 
are  filed  after  the  fiO-day  deadline  will 
not  be  entertained  absent  a 
determination  by  the  presiding  officer 
that  the  filing  demonstrates  good  cause 
by  satisfying  the  following  three  factors 
in  10  CFR  2.309(c)(1):  (i)  The 
information  upon  which  the  filing  is 
ba.sed  was  not  previously  available:  (ii) 
the  information  upon  which  the  filing  is 
based  is  materially  different  from 
information  previously  available;  and 
(iii)  the  filing  has  been  submitted  in  a 
Jimely  fashion  based  on  the  availability 
of  the  sub.secjuent  information. 

For  further  details  with  respc;ct  to  this 
license  amendment  application,  see  the 
application  for  amendment  w'hich  is 
available  for  public  inspection  at  the 
NR(]’s  PDR,  located  at  One  White  Flint 
North,  Room  01-F21,  11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland 
20852.  Publicly  available  documents 
created  or  received  at  the  NRC  are 
accessible  electronically  through 
ADAM.S  in  the  NRC  Library  at  http:// 
www.nrc.gov/reading-rm/aduins.html. 
Persons  w'ho  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
acce.ssing  the  documents  located  in 
ADAMS,  should  contact  the  NRC’s  PDR 
Reference  staff  at  1-800-397-4209,  301- 
415—4737,  or  by  email  to 
pdr.resonrce@nrc.gov. 
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Dairy'iond  Power  Cooperative,  Docket 
Nos.:  50-409  and  72-046,  La  Crosse 
Boiling  Water  Reactor  (LACBWR),  La 
Crosse  County.  Wisconsin 

Date  of  amendment  request: 

D(M:ember  10,  2012. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
certain  license  conditions  and  to  remove 
TS  definitions,  operational 
requirements,  and  specific  design 
requirements  that  are  no  longer 
applicable  with  all  spent  fuel  in  dry 
cask  storage  at  the  Independent  Spent 
Fuel  Storage  In.stallation  (ISFSI).  The 
proposed  changes  to  the  TS  also  remove 
administrative  control  requirements  that 
have  been  relot;ated  to  the  LACBWR 
Quality  Assurance  Program  Description 
(QAPD)  or  are  superseded  by  regulation 
or  other  guidance. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
helow: 

1 .  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

Response:  No. 

The  proposed  changes  reflect  the  complete 
transfer  of  all  spent  nuclear  fuel  from  the 
Fuel  Element  Storage  Well  (FESW)  to  the 
Independent  Spent  Fuel  Storage  Installation 
(ISFSI).  Design  basis  SAFSTOR  accidents 
related  to  the  FE.SW  were  discussed  in  the 
LACBWR  Decommissioning  Plan.  These 
postulated  accidents  were  predicated  on 
spent  nuclear  fuel  being  stored  in  the  FESW. 
With  the  removal  of  the  spent  fuel  from  the 
FESW,  there  are  no  remaining  important  to 
safety  systems  required  to  be  monitored  and 
there  are  no  remaining  credible  accidents 
that  require  that  actions  of  a  Certified  Fuel 
Handler  to  prevent  occurrence  or  mitigate  the 
consequences. 

The  LACBWR  Decommissioning  Plan 
provided  a  di.scussion  of  radiological  events 
postulated  to  occur  during  SAF'STOR  with 
the  bounding  consequence  resulting  from  a 
materials  handling  event.  The  proposed 
changes  do  not  have  an  adverse  impact  on 
decommissioning  activities  or  any  postulated 
consequences. 

The  proposed  change  to  the  Design 
Features  section  of  the  Technical 
Specifications  clarifies  that  the  spent  fuel  is 
being  stored  in  dry  casks  within  an  ISFSI. 

The  probability  or  consequences  of  accidents 
at  the  ISFSI  are  evaluated  in  the  dry  cask 
vendor’s  FSAR  and  are  independent  of  the 
SAFSTOR  accidents  that  were  evaluated  in 
the  LACBWR  Decommissioning  Plan. 

Therefore,  the  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 


Response;  No. 

The  proposed  changes  reflect  the  reduced 
operational  risks  as  a  result  of  the  spent 
nuclear  fuel  being  transferred  to  dry  c;asks 
within  an  ISF’Sl.  The  propo.sed  changes  do 
not  modify  any  physical  systems,  or 
components.  The  plant  conditions  for  which 
the  I.At^BWR  Decommissioning  Plan  design 
basis  accidents  relating  to  spent  fuel  were 
evaluated  are  no  longer  applic;able.  The 
proposed  changes  do  not  affect  any  of  the 
paranuiters  or  c;onditions  that  could 
contribute  to  the  initiation  of  an  accident. 
Design  basis  accidents  associated  with  the 
dry  cask  storage  of  spent  fuel  are  already 
considered  in  the  dry  cask  system’s  Final 
Safety  Analysis  Report.  No  new  accident 
scenarios  are  created  as  a  result  of  deleting 
non-appMcable  operational  and 
administrative  requirements. 

Therefore,  the  proposed  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

Response:  No. 

As  described  above,  the  proposed  changes 
reflect  the  reduced  operational  risks  as  a 
result  of  the  spent  nuclear  fuel  being 
transferred  to  dry  casks  within  an  ISFSI.  The 
design  basis  and  accident  assumptions 
within  the  LACBWR  Decommissioning  Plan 
and  the  Technical  Specifications  relating  to 
spent  fuel  are  no  longer  applicable.  The 
proposed  changes  do  not  affect  remaining 
plant  operations,  systems,  or  components 
supporting  decommissioning  activities.  In 
addition,  the  proposed  changes  do  not  result 
in  a  change  in  initial  conditions,  system 
response  time,  or  in  any  other  parameter 
affecting  the  SAFSTOR  accident  analysis. 

Therefore,  the  proposed  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  ba.sed  on  this 
review,  it  appears  that  the  three 
.standards  of  10  CFR  50.92(c). are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Thomas 
Zaremba,  Wheeler,  Van  Sickle  and 
Anderson,  Suite  801,  25  West  Main 
Street,  Madison,  W1  53703-3398. 

NRC  Branch  Chief:  Bruce  Watson. 

Detroit  Edison,  Docket  No.  50-016, 
Fermi  1,  Monroe  County,  Michigan 

Date  of  amendment  request: 

December  21,  2012. 

Description  of  amendment  request: 
The  proposed  amendment 
(ML13002A037)  would  revise  the  Fermi 
1  operating  license  to  change  its  name 
on  the  license  to  “DTE  Electric 
Company.”  This  name  change  is  purely 
administrative  in  nature.  Detroit  Edison 
is  a  wholly  owned  subsidiary  of  DTE 
Energy  Company,  and  this  name  change 
is  part  of  a  set  of  name  changes  of  DTE 


Energy  subsidiaries  to  conform  their 
names  to  the  “DTE”  brand  name.  No 
other  changes  are  contained  within  this 
request.  This  request  does  not  involve  a 
transfer  of  control  over  or  of  an  interest 
in  the  license  for  Fermi  1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  req«ired  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  pre.sented 
below: 

1 .  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
con.sequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment  changes  the 
name  of  the  owner  licensee.  The  prupo.serl 
amendment  is  purely  administrative  in 
nature.  The  functions,  powers,  resources  and 
management  of  the  owner  licen.see  will  not 
change.  Detroit  Edison,  which  will  bo 
renamed  DTE  Fdectric  Company,  will  remain 
the  licensee  of  the  facility.  'The  propo.sed 
changes  do  not  adversely  affect  accident 
initiators  or  precursors,  and  do  not  alter  the 
design  assumptions,  conditions,  or 
configuration  of  the  plant  or  the  manner  in 
which  the  plant  is  operated  and  maintained. 
The  ability  of  structures,  systems,  and 
components  to  perform  their  intended  .safety 
functions  is  not  altered  or  prevented  by  the 
proposed  changes,  and  the  assumptions  u.sed 
in  determining  the  radiological  consequences 
of  previously  evaluated  accidents  are  not 
affected. 

Therefore,  the  propo.sed  changes  do  not 
involve  a  significant  increa.se  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  c:reate  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  propo.sed  amendment  is  purely 
admini.strative  in  nature.  The  functions  of  the 
owner  licensee  will  not  change.  These 
changes  do  not  involve  any  physical 
alteration  of  the  plant  (i.e.,  no  new  or 
different  type  of  wjuipment  will  be  installed), 
and  installed  equipment  is  not  Ijeing 
operated  in  a  new  or  different  manner.  Thus, 
no  new  failure  modes  are  introduced. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

.3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

rhe  proposed  amendment  is  a  name 
change  to  reflect  the  new  name  of  the  owner 
licensee.  The  proposed  amendment  is  purely 
administrative  in  nature.  The  functions  of  the 
owner  licensee  will  not  change.  Detroit 
Edison,  which  will  be  renamed  DTE  Electric 
Company,  will  remain  the  licensee  of  the 
facility,  and  its  functions  will  not  change. 

The  proposed  changes  do  not  alter  the 
manner  in  which  safety  limits,  limiting  safety 
system  settings,  or  limiting  conditions  for 
operation  are  determined.  There  are  no 
changes  to  setpoints  at  which  protective 


16880 


Federal  Register/ Vol.  78,  No.  53 /Tuesday,  March  19,  2013 /Notices 


at:tiuns  art;  initiatod,  and  the  operability 
retjiiirements  for  itqiiipinent  assumed  to 
operate  fur  accident  mitigation  are  not 
afftH:ted. 

Theniftire.  the  proposed  changes  do  not 
invttlve  a  signifii:ant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  t)f  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  .staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Bnnie  R. 

Masters.  DTE  Energy,  General  Council — 
Regulatory.  088  VVCB,  One  Energy  Plaza, 
Detroit.  MI  48220-1279. 

NHC  Branch  Chief:  Bruce  Watson. 

Detroit  Edison,  Docket  No.  50-34 1 . 

Fermi  2,  Monroe  County,  Michigan 

Date  of  amendment  request:  (aniiary 
11,2013. 

Description  of  amendment  request: 
The  proposed  amendment  would 
update  the  Fermi  2'LIpdated  Final 
Safety  Analysis  Report  (UFSAR)  to 
describe  methodology  and  results  of  the 
analysis  performed  to  evaluate  the 
protection  of  the  plant’s  structures, 
systems  and  components  (SSCs)  from 
tornado  generated  missiles.  The  analysis 
is  consistent  with  the  guidance 
provided  in  Regulatory  Issue  Summary 
2008-14.  “Use  of  TORMIS  Computer 
Ciode  for  Assessment  of  Tornado  Missile 
Protection.’’ 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  nHjuired  by  10  (3'’R  50.91(a),  the 
licen.see  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

I.Jloes  the  proposed  amendment  involve 
a  significant  int:r<ja.se  in  the  probability  or 
consiHiuences  of  an  accident  previously 
evaluated? 

Response:  No. 

Propose<l  for  NR(^  review  and  approval  are 
changes  to  the  Fermi  2  Updat«!d  Final  .Safety 
Analysis  Report  (UFSAR)  which  in  es.sence 
con.stitute  a  license  amendment  to 
incorporate  use  of  an  NRC  approved 
methodology  to  assess  the  need  for  additional 
positive  (physical)  tornado  missile  protection 
of  sperjific  features  at  the  Fermi  2  site.  The 
UF.SAR  changes  will  niflect  use  of  the 
Electric  Power  Researr:h  Institute  |EPRI) 
Topical  Report  “Tornado  Missile  Risk 
Evaluation  Methodolrjgy”  (EPRl  NP-2005). 
Volumes  1  and  II.  As  noted  in  the  NRC  Safety 
Evaluation  Report  on  this  topic  dated 
Ot;tober  26,  1983,  the  current  licensing 
criteria  governing  tornado  missile  protection 
are  contained  in  Standard  Review  Plan  (SRP) 
Sections  3. 5. 1.4  and  3.5.2.  These  criteria 
generally  specify  that  safety-related  systems 
i)e  provided  positive  tornado  missile 


protection  (barriers)  from  the  maximum 
credible  tornado  threat.  However,  SRP 
Section  3. 5. 1.4  includes  acceptance  criteria 
permitting  relaxation  of  the  above 
det(;rministic  guidance,  if  it  can  be 
demonstrated  that  the  probability  of  damage 
to  unprot(M:ted  essential  safety-related 
features  is  sufficiently  small. 

As  permitted  in  NRC  Stamlard  Review 
Plan  (NURE(i-0800)  .sections,  the  combined 
prf)bability  will  be  maintained  below  an 
allowable  level,  i.e.,  an  acceptance  criterion 
threshold,  which  rellects  an  extremely  low 
probability  of  occurrence.  The  Fermi  2 
approach  assumes  that  if  the  sum  of  the 
individual  probabilities  calculated  for 
tornado  mi.s.siles  striking  and  damaging 
portions  of  important  systems  or  components 
is  greater  than  or  equal  to  10  p,,r 

year  per  unit,  then  installation  of  uniqm: 
missile  barriers  would  be  nc*eded  to  lower  the 
total  cumulative  probability  bek)w  the 
acceptance  criterion  of  10  *'  per  year  per 
unit. 

With  respect  to  the  probability  of 
occurrence  or  the  consequencp.s  of  an 
accident  previously  evaluated  in  the  UF.SAR, 
the  possibility  of  a  tornado  reaching  the 
Fermi  2  site  and  causing  damage  to  plant 
structures,  sy.stems  and  components  is  a 
design  basis  event  considered  in  the  Updated 
Final  Safety  Analysis  Report.  The  c;hanges 
being  proposed  do  not  affei:t  the  probability 
that  the  natural  phenomenon  (a  tornado)  will 
reac;h  the  plant,  but  from  a  licensing  basis 
perspective  they  do  affect  the  probability  that 
missiles  generated  by  the  winds  of  the 
tornado  might  strike  and  damage  certain 
plant  systems  or  components.  There  are  a 
limited  number  of  safety-related  components 
that  could  theoretically  be  struck  ami 
consequently  damaged  by  tornado-generated 
missiles.  The  probability  of  tornado¬ 
generated  missile  strikes  on  “important  ” 
sy.stems  and  components  (as  distais.sed  in 
R(!gulatory  Guide  1.117,  “Tornado  Design 
(3assific;ation")  is  what  is  to  be  analyzed 
using  the  probability  methods  di.scus.sed 
abovji.  The  combined  probability  of  damage 
will  be  maintained  below  an  extremely  low 
acceptance  criterion  to  ensure  overall  plant 
safety.  The  proptjsed  change  is  not 
considered  to  constitute  a  significant  incrt;a.se 
in  the  probability  of  ocr;urrence  or  the  - 
consequenerss  of  an  accident,  due  to  the 
extremely  low  probability  of  damage  due  to 
tornado-generated  missiles  and  thus  an 
extremely  low  probability  of  a  radiological 
release. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increast;  in  the 
probability  or  consequences  of  previously 
evaluated  accidents. 

2.  Does  the  proposed  amendment  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  possibility  of  a  tornado  reaching  the 
Fermi  2  site  is  a  design  basis  event  that  is 
explicitly  considered  in  the  UFSAR.  This 
c;hange  involves  recognition  of  the 
acceptability  of  performing  tornado  missile 
[jrobability  calc;ulation.s  in  accordance  with 
established  regulator^'  guidance.  The  change 
therefore  deals  with  an  established  design 


basis  event  (the  tornado).  Therefore,  the 
proposed  change  would  not  contribute  to  the 
possibility  of  a  new  or  different  kind  of 
accident  from  those  previously  analyzed.  The 
probability  and  t:onsequences  of  such  a 
design  basis  event  are  addressed  in  Question 
1  above;. 

Based  on  the  above  eli.scussions,  the 
proposed  change  will  not  create  the 
'possibility  of  a  new  or  different  kind  of 
acciilent  than  those  previously  evaluated. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Respon.se:  No. 

The  existing  Fermi  2  licensing  basis  for 
l)rofection  of  safety-related  equipment 
required  for  safe  .shutdown  from  design  basis 
tornado  generated  missiles  is  to  [)rovide 
positive  missile  barriers  for  all  .safety-n;lated 
sy.stems  and  components.  With  the  change,  it 
will  be  recognized  that  there  is  an  (;xtremely 
low  probability,  below  an  established 
acceptance  limit,  that  a  limited  subset  of  the 
“important”  sy.stems  ami  components  could 
be  struck  and  con.sequently  damaged.  The 
change  from  protecting  all  safety-relattul 
systems  and  components  to  ensuring  an 
extremely  low  probability  of  occurrence  of 
tornaflo-generated  missile  strikes  and 
consequential  damage  on  portions  of 
important  systems  and  components  is  not 
consideretl  to  constitute  a  significant 
decrease  in  the  margin  of  safety  due  to  that 
extremely  low'  probability. 

Therefore,  the  changes  associated  with  this 
licen.se  amendment  request  do  m)t  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRG  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50. 92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  reqiie.st  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Bruce  R. 

Masters,  DTE  Energy,  General  Council — 
Regulatory,  688  WGB,  One  Energy  Plaza, 
Detroit,  MI  48226-1279. 

NBC  Branch  Chief:  Robert  D.  C>arlson. 

Entergy  Nuclear  Vermont  Yankee  (VY), 
LLC  and  Entergy  Nuclear  Operations, 
Inc.,  Docket  No.  50-271 ,  Vermont 
Yankee  Nuclear  Power  Station 
(VYNPS),  Vernon,  Vermont 

Date  of  amendment  request: 

December  17,  2012. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
VYNPS  Technical  Specification  (TST 
3.3.B  to  provide  an  action  statement  for 
inoperable  control  rods  consistent  with 
the  Standard  Technical  Specification 
(STS)  provision  (NUREG-1433, 

Revision  4). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licen.see  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  pre.sented  below: 


Federal  Register  /  Vo  1 .  78,  No.  53 /Tuesday,  March  19,  2013 /Notices 


16881 


1 .  lions  tho  proposocl  changn  involvn  a 
significant  incroasc*  itt  the  pnibability  or 
conseqiiniices  of  an  at;(:i'(lent  previously 
evaluated? 

Response;  No. 

The  |tl-opo.sed  amendment  dcjes  not 
significantly  inensase  the  probahility  or 
consequences  of  an  act.ident.  The  adding  of 
an  additional,  restrictive  action  statement  for 
inoperable  erpiipinmit,  consistent  with  the 
STS  does  not  alter  any  accident  analysis. 

Thenifore,  the  proposed  amendment  does 
not  involve  a  signific’.ant  inen^ase  in  the 
[)robability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  |)roposed  change  create  the 
possibility  of  a  imw  or  different  kind  of 
accident  from  any  actadent  pnn  iously 
evaluatJid? 

Kesponsic  No. 

The  proposed  amenflment  does  not  involve 
anv  new  mod*!S  of  operation.  The  change 
(sstablishes  additional  restrictive  controls  for 
equipment  that  is  consid()red  ino|)erahle.  Tlui 
proposed  amendment  does  not  change  how 
the  c;ontrf)l  rod  system  is  operated  or  change 
the  design  configuration  of  the  control  rods. 
No  new  accident  precursors  art*  introduced. 
No  new  or  different  types  of  equipment  will 
he  installed.  The  methods  governing  plant 
operation  remain  bounded  bv  current  safety 
analysis  assumptions. 

Therefore,  the  proposed  c:hango  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  ac(;ident  from  any  acf:id(!nt 
previously  evaluated. 

.1.  Does  tiu!  pro])o.sed  change  involve  a 
signifif:ant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  amendment  does  not  involve 
any  new  methods  of  operation.  The  c;hange 
establishes  additional  restrictive  r;ontrols  for 
equipimmt  that  is  considered  inoperable.  'I’he 
proposed  amendment  does  not  change  how 
the  control  rod  system  is  operated  or  change 
the  design  configuration  of  the  control  rods. 
No  new  or  differruit  types  of  (iquipment  W'ill 
he  installed.  The  methods  governing  ])lant 
operation  remain  bounded  by  curnmt  safety 
analysis  assumptions. 

Therefore,  the  proposed  amendment  will 
not  involve  a  significant  nKluction  in  the 
margin  of  safety. 

'I’lie  NRC;  staff  has  reviow'ed  tlio 
liconseo’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  If)  C'.FR  50.92{(;)  are 
satisfied.  Therefore,  the  NRC  staff 
jtroposes  to  determine  that  the 
amendment  rerpiest  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  William  C. 
Dennis,  Assi.stant  General  Counsel, 
Entergy  Nuclear  Operations,  Inc.,  400 
Hamilton  Avenue.  White  Plains,  NY 
10001. 

NRC  Branch  Chief:  George  Wilson. 


Entergy  Nuclear  Vermont  Yankee  (VY), 
LL('  and  Entergy  Nuclear  Operations, 
Inc.,  Docket  No.  .^0-271,  Vermont 
Yankee  Nuclear  Power  Station 
(VYNPS),  \h:rnori,  Vermont 

Date  of  amendment  request: 

December  21 , 2012. 

Description  of  amendment  request: 

The  proposed  amendment  would  revist; 
the  licensing  basis  relative  to  how  the 
station  satisfies  the  requiniments  in  10 
(3'R  50.63,  “Loss  of  all  alternating 
current  power.’’  The  VYNP.S  currently 
relies  on  the  Vernon  Hydroelectric 
Station  (VHS)  as  the  alternate 
alternating  current  {AA(’.)  power  source 
providing  acceptable  capability  to 
withstand  station  blackout  under  10 
CER  50.63(c)(2).  The  VYNP.S  proposes 
to  replace  the  VHS  with  an  onsite  die.sel 
generator  as  the  AAC  power  stnirce 
providing  this  capability  which  w'ould 
involve  changes  to  the  facility  and 
procedures  described  in  the  VYNPS 
Updated  Final  .Safety  Analysis  Report. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  l)()(!s  the  propu.sed  change  involve  a 
significant  increase  in  th(5  probability  or 
c:onsequences  of  an  accident  jireviously 
evaluated? 

Response;  No. 

'The  proposed  amendment  does  not 
significantly  increase  the  [)rohahility  or 
rons(!(pionces  of  an  accident.  The  proposed 
amendment  rej)laces  one  AAG  [jower  source 
(the  VHS)  w'ith  an  additional  onsite  AA(; 
power  source  (difisel  generator).  This 
equipment  can  not  initiate  a  design  ha.sis 
accident  and  is  not  ustul  to  mitigate  the 
f.onsequences  of  design  basis  accidents.  The 
equipment  is  used  to  mitigate  the 
consequences  of  a  station  blackout  as 
recpiired  by  10  f'.FR  .“iU.li.'t.  .Station  blackout 
(,'vents  an*  not  t:onsider(!d  design  basis 
accidents  and  do  not  result  in  radiological 
consequences. 

Therefore,  the  propo.sed  amen(lment  does 
not  involve  a  .signifit:ant  increase  in  the 
probability  or  consequences  of  an  accidtml 
previ{)usly  evaluattid. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  anv  accident  previously 
evaluated? 

Response:  No. 

The  proposed  amendment  does  not  involve 
any  new  modes  of  operation.  The  t:hange 
provides  an  alternate  means  to  provide  AA(' 
power  to  the  station.  The  loi:ation  of  the  .SBO 
I)G  does  not  create  the  possibility  of  a 
different  kind  of  accident.  No  new  accident 
precursors  are  introduced.  Station 
procedures  will  be  revised  to  align  the  .\AC 
source  to  provide  the  required  pow'er  within 
established  coping  limes.  The  methods 
governing  plant  operation  remain  bounded 
by  current  safety  analysis  assumptions. 


rh»!refore,  the  proposeil  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accichnit 
previously  evaluated. 

.1.  Does  tln(  proposed  change  involve  a 
significant  reductitui  in  a  margin  of  safely? 

Response:  No. 

The  design  of  the  new  AM',  .source  will 
accommodate  tlm  loading  ass(M;iat»‘d  with  the 
|)roceduraliz«!d  station  bla(.kout  response  and 
safety  margins  will  he  maintained.  The 
design  of  the  system  will  meet  regulatory' 
guidance  and  be  within  station  design 
analysis.  The  station  safety  analysis  results 
are  unchanged  and  margin  to  regulatory 
limits  is  not  affected. 

Therefon!,  the  proposed  amendment  w'ill 
not  involve  a  signifif:aiit  reduction  in  the 
margin  of  sahMy. 

Tlu!  NRC  staff  has  roviowed  the 
licensee’s  analysis  and,  ha.sed  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NR(’  staff 
proposes  to  determine  that  the 
amendment  ntquesf  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  William  C. 
Dennis,  A.ssistant  General  Counsel, 
Entergy  Nuclear  Operations,  Inc.,  400 
Hamilton  Avenue,  White  Plains,  NY 
10601. 

NRC  Branch  Chief:  George  Wilson. 

Exelon  Generation  Company,  lAC, 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  1,  Dauphin 
County.  Pen n syl van ia 

Date  of  amendment  request: 

December  14.  2012,  as  supplemented  by 
letter  dated  january  31,  2013. 

Description  of  amendment  request: 
Th<;  proposed  amendment  would 
modify  the  pressure-temperature  limit 
curves  and  low  temperature 
overpressure  protection  limits  in  the 
Three  Mile  Island  Nuclear  Station,  Unit 
1  Technical  Specification  (’T.S)  .Section 
3.1.2.  “Pre.s.siirization  Heatup  and 
(looldown  Limitations,”  T.S  Section 

з. 1.12,  “Pressurizer  Power  Operated 
Relief  Valve,  Block  Valve,  and  Low- 
Temperature  Overjtressure  Protection,” 
and  TS  Section  4.5.2,  “Emergency  (iore 
(Pooling  .System.”  'The  proposed  changes 
reflect  revised  fluence  projections  out  to 
50.2  effetdive  full-power  years  (ET’PY)  as 
compared  to  the  current  projections 
which  go  to  29  EFPY.  The  submittal, 
dated  December  14,  2012.  also  includes 
a  corresponding  exemption  request  to 

и. se  an  alternate  initial  reference 
temperature  for  nil-ductility  transition 
(R'I'ni)!  )  for  Linde  80  weld  materials  per 
NRG-approved  ’Topical  Report  BAW- 
2308,  “Initial  RTndt  of  Linde  80  Weld 
Materials,"  Revisions  1-A  and  2-A. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
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licensee  has  provided  its  analysis  of  the 
i.ssiie  of  no  significant  hazards 
consideration,  which  is  presented 
l>elow; 

1.  Do  the  proposed  changes  involve  a 
signiricant  increase  in  the  probability  or 
cons(!quences  of  an  accident  previously 
evaluated? 

Response;  No. 

The  proposed  amendment  will  revise  the 
reactor  coolant  system  heatup,  cooldown, 
and  inservice  leak  hydrostatic:  test  limitations 
(Tef:hnical  Specification  (TS)  Section  3.1.2 
(“Pressurization  Heatup  and  Cooldown 
Limitations”))  for  the  Reac:tor  (molant  System 
(RCS)  to  a  maximum  of  50.2  Effective  Full 
Power  Years  (EKPY)  in  at;cordance  with  10 
1;FR  Part  50,  Appendix  (L  Further,  the 
proposc>d  amendment  revises  TMI,  Unit  1 
Technical  Specification  .Sec.tions  3.1.12 
(“Pressurizer  Power  Operated  Relief  Valve 
(PORV),  block  Valve,  and  Low  Tem{)erature 
Overpressure  Protection  (LTOP)”),  and  4.5.2 
(“Emergency  Core  C’ooling  System”)  for  Low 
Temperature  Overpressure  Protection  (LTOP) 
n-quirements  to  reflect  the  revi.sed  P-T  limits 
of  the  reactor  vessel.  P-T  limits  for  the  TMI, 
Unit  1  reactor  vessel  were  developcid  in 
accordance)  with  the  rccjuirements  of  10  CFR 
Part  50,  Appendix  G  ("Frac.ture  Toughness 
Requirements”),  utilizing  the  analytical 
methods  and  flaw  acceptanc;e  criteria  of 
Topic;al  Report  BAVV-1004fiA  (AREVA  NP 
DcM;umenl  BA\V-10046A.  Rev.  2,  “Methods 
of  Compliance  with  Fracture  Toughne.ss  and 
Operational  Requirements  of  10  CFR  Part  50. 
Appendix  G,”  by  H.  VV.  Behnke  et  al..  june 
198f>)  and  A.SME  Code  .Section  XL  Appendix 
G  (“Frac;ture  Toughne.ss  Criteria  for 
F’rc)tec;tion  Against  Failure,”  1995  Edition 
with  Addenda  through  1996)  which  are 
previously  approved  NRC  standards  for  the 
preparation  of  P-T  limit  curves.  Updating  the 
P-T  limit  curves  for  additional  EFPY 
maintains  the  level  of  assuranc.e  that  Reactor 
Coolant  Pre.ssure  Boundary  integrity  will  be 
maintained,  as  specified  in  10  (TR  I’art  50, 
Appendix  G.  Additionally,  this  proposed 
amendment  deletes  administrative 
requirements  contained  in  l  .S  3. 1.2. 4  and 
3. 1.2. 5  which  provide  reporting  requirements 
related  to  the  preparation  and  submittal  of  P- 
T  curves  that  are  outdated  or  contained  in 
rc'gulation. 

The  proposed  changes  do  not  adversely 
affect  acc:ident  initiators  or  precursors,  and 
do  not  alter  the  design  assumptions, 
conditions,  or  configuration  of  the  plant  or 
the  manner  in  which  the  plant  is  operated 
and  maintained.  The  ability  of  stnictures, 
systems,  and  components  to  perform  their 
intended  safety  functions  is  not  altered  or 
prevented  by  the  proposed  tihanges,  and  the 
assumptions  used  in  determining  the 
radiological  consequences  of  previously 
evaluated  accidents  are  not  afff)cted. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 


The  proposed  changes  incorporate 
methodologies  that  either  have  been 
approved  or  accepted  for  use  by  the  NRC 
(provided  that  any  conditions/limitations  are 
satisfied).  The  P-T  limit  curves  and  LTflP 
limits  will  provide  the  same  level  of 
protection  to  the  Reactor  Ct»olant  Pressure 
Boundary  as  was  previously  evaluated. 

Reactor  Coolant  Pressure  Boundary  integrity 
will  continue  to  be  maintained  in  accordance 
with  10  ('FR  Part  50,  Appendix  G,  and  the 
assumed  accident  performance  of  plant 
structures,  sy.stems  and  components  will  not 
be  affected.  Additionally,  this  proposed 
amendment  deletes  administrative 
requirements  contained  in  TS  3. 1.2. 4  and 
3. 1.2. 5.  Those  changes  do  not  involve  any 
physical  altera'tion  of  the  plant  (i.e.,  no  new 
or  different  type  of  equipment  will  be 
installed),  and  installed  equipment  is  not 
being  operated  in  a  new  or  different  manner. 
Thus,  no  new  failure  modes  are  introduced. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  af:cident 
previously  evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 
Respon.se;  No. 

The  proposed  changes  do  not  affect  the 
function  of  the  Reactor  Coolant  Pressure 
Boundary  or  its  response  during  plant 
transients.  By  calculating  the  P-T  limits  and 
associated  LTOP  limits  using  NRC-approved 
methodology,  adequate  margins  of  safety 
relating  to  Reactor  Coolant  Pressure 
Boundary  integrity  are  maintained. 
Additionally,  this  proposed  amendment 
deletes  administrative  requirements 
contained  in  TS  3. 1.2.4  and  3. 1.2. 5.  The 
proposed  changes  do  not  alter  the  manner  in 
which  safety  limits,  limiting  safety  system 
settings,  or  limiting  conditions  for  operation 
are  determined.  The.se  changes  will  ensure 
that  protective  actions  are  initiated  and  the 
operability  requirements  for  equipment 
assumetl  to  operate  for  accident  mitigation 
are  not  affected. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduc.tion  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  ].  Bradley 
Fewell,  Esquire,  Associate  General 
Counsel,  Exelon  Generation  Company, 
LLC,  4300  Winfield  Road,  Warrenville, 
IL  60555. 

NRC  Branch  Chief:  Meena  Khanna. 

Exelon  Generation  Company,  LLC, 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  1,  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request:  February 
4,2013. 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 


various  reporting  requirements 
contained  in  the  'Fechnical 
Specifications  (TSs).  Specifically,  the 
propo.sed  amendment  will  delete  the 
Sealed  Source  Contamination  Special 
Report  and  the  Startup  Report,  as  well 
as  the  plant-specific  annual  reports 
regarding  periodic  Leak  Reduction 
Program  tests,  Pressurizer  Power 
Operated  Relief  Valve  and  Pressurizer 
Safety  Valve  challenges,  specific  activity 
analysis  in  which  the  primary  coolant 
exceeds  the  limits  of  TS  3. 1.4.1,  and 
major  changes  to  radioactive  waste 
treatment  systems. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Doe.s  the  proposed  amendment  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  do  not  involve  the 
modification  of  any  plant  equipment  or  affet:t 
plant  operation.  The  proposed  changes  will 
have  no  impact  on  any  safety  related 
structures,  systems,  or  components.  The 
reporting  requirements  propo.sed  for  deletion 
are  not  required  because  the  requirements  are 
adequately  addressed  by  other  regulatory 
requirements,  or  are  no  longer  warranted. 

2.  Does  the  proposed  amendment  create 
the  possibility  of  a  new  or  different  kind  of 
accident  fronj  any  acc:ident  previously 
evaluatefl? 

Response;  No. 

The  proposed  changes  have  no  impact  on 
the  design,  function  or  operation  of  any  plant 
structure,  system  or  component.  The 
proposed  changes  do  not  affect  plant 
equipment  or  accident  analyses.  The 
reporting  requirements  proposed  for  deletion 
are  not  required  because  the  requirements  are 
adequately  aildressed  by  other  regulatory 
requirements,  or  are  no  longer  warranted. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response;  No. 

The  proposed  changes  do  not  adversely 
affect  existing  plant  safety  margins  or  the 
reliability  of  the  equipment  assumed  to 
operate  in  the  .safety  analyses.  There  is  no 
change  being  made  to  safety  analysis 
assumptions,  safety  limits  or  limiting  safety 
system  settings  that  would  adversely  affect 
plant  safety  as  a  result  of  the  proposed 
changes. 

Margins  of  .safety  are  unaffected  by 
deletion  of  the  reporting  requirements. 

The  NRC  .staff  has  reviewed  the 
licensee’s  analysis  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NR(i]  .staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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Attorney  for  licensee:  J.  Bradley 
Fewoll,  Esquire,  Associate  General 
Counsel,  Exelon  Generation  Company, 
LEG,  4300  Winfield  Road,  Warrenville, 

IL  60555, 

NFC  Branch  Chief:  Meena  Khanna. 

FirstEnergy  Nuclear  Operating 
Company,  et  ah.  Docket  No.  50-346, 
Davis-Besse  Nuclear  Power  Station,  Unit 
I  (DBNPS),  Ottawa  County,  Ohio 

Date  of  amendment  request:  January 
18, 2013. 

Description  of  amendment  request  : 

The  amendment  would  revise  DBNB.S 
Technical  Specification  (T.S)  3.4.17, 
“Steam  Generator  (SG)  Tube  Integrity’’; 
T.S  3.7.18,  “Steam  Generator  Level";  TS 
5.5.8,  “Steam  Generator  (.SG)  Program”; 
and  T.S  5.6.6,  “.Steam  Cienerator  Tube 
Inspection  Report.”  The  proposed 
revision  to  these  T.Ss  is  to  support  plant 
operations  Ibllow-ing  the  replacement  of 
the  original  .SGs  which  is  scheduled  to 
he  completed  in  April  2014.  The 
|)ropo.sed  changes  to  T.S  3.4.17,  TS  5.5.8, 
and  TS  5.6.6  would  impose 
requirements  that  reflect  the  analysis 
and  tube  materials  of  the  replacement 
.SC'iS.  These  changes  are  consistent  with 
T(!chnical  Specifications  Task  Force 
(TSTF)  traveler  TSTF-510,  Revision  2, 
“Revision  to  .Steam  Generator  Program 
Inspection  I’recpiencies  and  rube 
.Sample  .Selection,”  which  was  approved 
hy  the  II.S.  Nuclear  Regulatory 
Commission  on  (Ictober  27,  2011.  The 
proposed  revision  to  T.S  5.5.8  also 
includes  minor  editorial  changes  and 
eliminates  the  requirements  tor  special 
visual  inspections  of  the  internal 
auxiliary  feedwater  header,  since  this 
component  will  not  be  part  of  the 
replacement  .SGs. 

The  proposed  changes  to  'I’.S  3.7.18 
would  impose  inventory  limits  on  the 
secondary-side  that  reilect  the  design 
characteristics  and  dimensions  of  the 
replacement  ,SGs.  The  revised  limits 
will  ensure  that  plant  operations  with 
the  replacement  SGs  is  hounded  by  the 
values  used  in  the  exi.sting  main  steam 
line  break  analysis  presented  in  the 
DBNP.S  updated  safety  analysis  report. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91  (a),  the 
licensee  has  [irovided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1.  Does  the  prnpo.sed  anioiuliiKMit  involve 
a  significant  iuc.rease  in  the  probability  or 
coiise(]ueiK:es  of  an  accident  previouslv 
evaluated? 

Response:  No. 

For  T.S  3.4,17,  ".Steam  Generator  (SG)  Tidre 
Integrity,”  a  steam  generator  tube  rupture 
(.SG  TR)  event  is  the  relevant  design  basis 


accident  analyzed  in  the  licensing  basis  for 
DBNP.S.  T.S  3.4.17  and  TS  .5.5.8,  “.Steam 
Generator  (SG)  Program,"  impose  monitoring 
and  inspection  requirements  that  ensure  tube 
integrity  is  maintained.  The  propo.sed 
changes  to  these  T.Ss  would  implement 
monitoring  and  inspection  requirements 
appro])riate  for  the  design  and  materials  of 
the  replacement  SGs.  The  proposed  .S(f  tube 
inspection  frequency  and  sample  selection 
criteria  will  contifiue  to  ensure  that  the  .SG 
tubes  are  inspected  such  that  that  the 
integrity  of  the  .SG  tubes  is  verified  to  be 
maintained  at  a  level  that  prevents  an 
increa.se  in  the  probability  of  a  SGTR. 

Therefore  the  proposed  changes  to  these 
T.S.S  will  not  increase  the  probability  of  a 

.s(;tr. 

The  radiological  con.sequences  of  a  .SffTR 
are  bounded  by  using  conservative 
assumptions  in  the  design  basis  accident 
analysis,  and  are  dependent  upon  the  pre¬ 
existing  primary-to-secondary  leak  rate,  the 
flow  ratt!  through  the  r)q)tun!d  tube,  the 
ratiiological  isotopic  content  of  the  R(;.S 
Ireactor  coolant  system]  and  the  release 
paths.  The  monitoring  and  inspection 
requirements  imposed  by  T.S  3..4.17  and  TS 
5.5.8  are  intended  to  ensure  that  .SG  tube 
integrity  is  maintaimul.  The  proposed 
changes  to  these  I’.Ss  would  implement 
monitoring  and  inspection  requirements 
appropriate  for  the  design  and  materials  of 
the  replacement  SGs  and  would  not  affect 
radiological  releases  in  the  event  of  an  .SGTR. 
Th(!  radiological  isoto[)ic  content  of  the  RG.S 
and  the  release  [raths  are  not  affected  by  any 
of  the  requirements  in  the  current  TS  3.4.17 
or  TS  5.5.8  or  proposed  nn  isions  thereto. 
Therefore,  the  propo.sed  changes  to  thesis  TSs 
will  not  increase  the  consequences  of  a 
SGIR. 

TS  "Steam  Generator  Tube 
Inspection  Report,’’  specifics  information 
that  is  to  be  reported  to  the  NRG  following 
SG  insp(!ctions  performed  in  accordance  with 
the  .Steam  Generator  f’rf)gram  re(|nirements 
contained  in  T.S  5.5.8.  The  requirement  to 
provide  this  report  is  administrative  in 
nature  and  the  content  of  this  report  can  have 
no  effect  on  the  probability  or  the 
consfiquences  of  an  acr:id(;nt  previously 
ovaluat(!d. 

LGf)  lliniiting  condition  for  operationi 
3.7.18,  “.Steam  Generator  l.evid”  ensures  that 
the  plant  is  o])erated  within  tin;  .SG  inventory 
limits  that  were  used  as  initial  conditions  in 
the  t;urrent  accifient  analysis  for  a  Main 
Steam  Line  Break  (M.SI.B).  The  .SG,  inventory 
is  not  an  accident  initiator  and  does  not 
affect  any  accident  initiator.  Thercifore,  the 
proposed  changes  in  .S(f  inventory  limits  will 
not  increase  the  probability  of  a  MSLB 
accident. 

The  radiological  consequences  of  a  MSl.B 
are  dependent  upon  the  total  SG  inventory 
relea.sed.  the  .SG  primary-to-secondarv 
leakage  rate,  the  radiological  isotopic  content 
of  the  RG.S,  and  the  release  paths.  The 
revision  to  LGO  3.7.18  will  ensure  that  the 
total  inventory  released  remains  bounded  by 
the  existing  analysis.  None  of  the  other 
factors  listed  above  are  affected  by  tlm 
revised  op'erating  limits  on  SG  inventory  that 
are  proposed  in  the  revisions  to  LGO  3.7.18. 


Therefore,  the  proposed  changes  in  SG 
inventory  limits  will  not  increase  the 
conscHjuences  of  a  MSLB. 

Based  «)n  th(?  above,  the  proposed  changes 
do  not  involve  a  signifit:ant  increase  in  the 
probafiility  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  amendment  create 
the  possibility  of  a  new  or  different  kind  <»f 
accident  from  any  accident  previously 
evaluated? 

Response;  No. 

The  propo.sed  changes  support 
re[)lacement  of  tlie  .Sfis  at  the  DBNP.S. 
Replacement  of  the  .SGs  is  being  performed 
as  a  design  modification  in  accordance  with 
the  provisions  of  10  (T’R  50.50,  “Ghanges, 
tests  and  experiments."  'The  proposed 
changes  to  TS  3.4.17,  T.S  5.5.8  and  TS  5.6.0 
vvfjuld  implement  monitoring  and  inspection 
requirements  appropriate  for  the  design  and 
materials  of  the  replac;ement  .S(is,  and 
establish  appropriate  reporting  requirements. 
'These  changes  would  not  affect  the  method 
of  optnatiou  of  the  .SGs.  The  proposed 
changes  to  T.S  3.7.18  would  (insure  that  the 
replacement  .SGs  will  be  operated  in 
accordanc(i  with  existing  analy.ses.  None  of 
the  proposrid  changes  would  introduce  any 
changes  to  the  plant  design.  In  addition.  th(! 
proposed  changes  would  not  impact  any 
other  plant  system  or  component. 

The  proposiid  changes  would  continiui  to 
prevent  loss  of  S(i  tube  integrity,  and  would 
ensure  operation  wdthin  the  bounds  of 
exi.sting  accident  analyses.  Tluire  arti  no 
accident  initiators  created  or  affiicted  by 
these  changes.  Therefore,  the  proposrid 
changes  will  not  create  the  possibility  of  a 
iifiw  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  pro]ios((d  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response:  No. 

Th(!  .SG  tubes  in  pnxssuriz(id  water  rciactors 
are  an  intiigral  part  of  the  reactcjr  coolant 
.system  (RG.S)  pressure  boundary  and.  as 
such,  are  relicid  upon  to  maintain  the  primary 
system’s  prti.ssure  and  inventory.  As  part  of 
the  R(LS  pressure  boundary,  the  .SG  tubes  are 
unique  in  that  they  are  also  relicid  upon  as 
a  heat  transfer  surface  betweiiii  the  primary 
and  secondary  systtiins  such  that  residual 
heat  can  b(!  removitd  from  tlui  primary 
systiiin.  Ill  addition,  the  S(i  tubes  also  i.sol.ite 
the  radioactive  fission  jiroducts  in  the 
primary  coolant  from  the  secondary  system. 
In  summary,  the  safety  function  of  a  .SG  is 
maintained  by  ensuring  the  integrity  of  its 
tubes  and  the  ability  to  remove  residual  heat 
from  the  primary  system. 

'The  proposed  changes  will  ensure  that  the 
existing  margins  of  safety  are  maintained 
follow'ing  the  replacement  of  .SGs.  The 
changes  to  L(X1  3.4.17  and  'T.Ss  5.5.8  and 
5.6.6  impo.se  requirements  for  .SG  tube 
integrity  monitoring,  inspection,  and 
rejiorting  that  will  ensure  that  there  is  no 
reduction  in  the  ability  of  the  tulHis  to 
perform  their  R(>S  pressure  boundary  and 
heat  transfer  functions.  The  changes  to  LGiO 
3.7.18  ensure  the  M.SLB  accident  analyses 
remain  bounding. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction-  in  a  margin 
of  .safety. 
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The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  David  W. 
jenkins,  FirstEnergy  Corporation,  76 
South  Main  Street,  Akron,  Ohio  44308. 
NRC  Branch  Chief:  Jeremy  S.  Bowmen. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-335  and  50-389,  St. 

Lucie  Plant,  Units  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  amendment  request: 

December  27,  2012. 

Description  of  amendment  request: 

The  proposed  amendment  would  revise 
the  Technical  Specifications  (TSs)  to 
align  St.  Lucie  TSs  with  ('ombustion 
Engineering  Owners  Group  TSs 
language  describing  required  licensed 
S»Miior  Reactor  Operator  (SRO)  duties 
during  fuel  handling  activities. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CiFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
hidow': 

1.  Does  the  projiosecl  chatige  involve  a 
.signihcaiil  increase  in  the  proliahilily  or 
conscsjiiences  ol'an  accident  previoMslv 
(evaluated? 

Kesponse;  No. 

The  proposed  changes  will  not  result  in 
any  significant  increase  in  the  probability  or 
consequenccis  of  an  accident  previously 
evaluated,  as  the  proposed  'I'.S  idianges  are 
i.onsistent  with  .Standard  Technical 
.Specifications.  Further,  not  requiring 
licensed  .SRO  oversight  (>f  find  handling 
operations  other  than  core  alterations  does 
not  introduce  additional  risk  or  a  greater 
potential  for  consequences  of  an  accident 
that  has  not  previously  been  evaluated. 

2.  Does  the  propo.sed  change  create  the 
possibility  of  a  new  or  different  kind  of 
ac'cident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  c:hanges  are  administrative 
in  nature  and  do  not  involv’e  a  phy.sical 
modification  of  the  plant.  No  new  or  different 
type  of  equipment  will  be  installed.  The 
methods  for  conducting  core  alterations  and 
other  fuel  handling  operations  will  remain 
the  same.  The  proposed  changes  w  ill  not 
introduce  new  failure  modes/effects  that 
could  lend  to  an  accident  for  whic;h 
consequences  exceed  that  of  accidents 
previously  analyzed.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  .safety? 

Response;  No. 


The  proposed  changes  will  not  involve  a 
significant  reduction  in  a  margin  of  safety  in 
that  the  changes  are  administrative  in  nature. 
No  plant  equipment  or  accident  analyses  will 
he  affected.  Additionally,  the  propo.sed 
changes  will  not  relax  any  criteria  used  to 
establish  safety  limits,  safety  sy.stem  settings, 
or  the  bases  for  any  limiting  conditions  for 
operation.  Safety  analysis  acceptance  criteria 
are  not  affected.  Plant  operation  will 
continue  within  the  design  basis.  The 
proposed  changes  do  not  adversely  affect 
systems  that  respond  to  .safely  shutdown  the 
plant  and  maintain  the  plant  in  a  safe 
shutdown  condition.  Consequently,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Tho  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review;  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  James  Petro, 
Managing  Attorney — Nuclear,  Florida 
Pow'er  &  Light,  P,6.  Box  T4000,  Juno 
Beach.  Florida  33408-0420. 

NBC  Branch  Chief:  Jessie  F. 
Quichocho. 

PSHG  Nuclear  LLC,  Docket  No.  50-354, 
Hope  Creek  Generating  Station,  .Salem 
County,  New  jersey 

Date  of  amendment  request:  June  6.— 
2012. 

Description  of  amendment  request: 
The  propo.sed  amendment  would  revi.se 
till!  Technii.al  Specifications  (TSs)  to 
eliminate  tlie  requirements  that  the 
average  power  range  monitoring 
(APRM)  system  “Upscale”  and 
“Inoperative”  scram  and  control  rod 
withdrawal  block  hi  notions  be  operable 
in  Operational  Condition  (OPCON)  5, 
refueling  operations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licen.see  has  provided  its  analysis  of  the 
issue  of  ho  significant  hazards 
consideration,  w'hich  is  presented  below 
with  the  NRC  staff’s  edits  in  square 
brackets; 

1.  Does  the  proposed  amendment  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response.  No. 

The  APRM  system  is  not  an  initiator  of  or 
a4)rec;ursor  to  any  ai:cidont  or  transient.  The 
APRM  .system  monitors  the  neutron  flux 
level  in  the  power  operating  range  from 
approximately  one  percent  to  greater  than 
rated  thermal  power  and  initiates  automatic 
protective  actions  for  postulated  at-power 
reai:tivity  insertion  events.  Thus,  the 
proposed  changes  to  the  TS  operability 
requirements  for  the  APRM  system  will  not 
impact  the  probability  of  any  previously 
evaluated  accident. 


The  design  of  plant  equipment  is  not  being 
modified  by  the  proposed  amendment.  The 
TSs  will  continue  to  require  operability  of 
the  APRM  system  “Upscale”  and 
“Inoperative”  scram  and  control  rod 
withdrawal  block  functions  when  the  reactor 
is  in  the  Startup  and  Run  modes  (OPCON  2 
and  OPCON  1)  to  provide  core  protei;tion  for 
postulated  reactivity  in.sertion  events 
occurring  during  power  operating  conditions. 
Thus,  the  consequences  of  previously 
evaluated  at-pow'er  reactivity  insertion  events 
are  not  affected  by  the  proposed  amendment. 

The  proposed  elimination  of  the  TS 
requirements  that  the  APRM  system 
“Upscale”  and  “Inoperative”  scram  and 
control  rod  withdrawal  block  functions  be 
operable  when  the  reactor  is  in  the  Refueling 
mode  (OPCON  5)  also  does  not  increase  the 
cxmsequences  of  an  accident  previously 
evaluated.  The  possibility  of  inadvertent 
criticality  due  to  a  control  rod  withdrawal 
error  during  refueling  is  minimized  by  design 
features  and  procedural  controls  that  are  not 
affected  by  the  propo.sed  amendment.  .Since 
the  core  is  designed  to  meet  shutdown 
requirements  with  the  highest  worth  rod 
withdrawn,  the  core  remains  suhcritical  even 
with  one  rod  withdrawn.  Any  attempt  to 
withdraw  a  .secoml  rod  results  in  a  rod  block 
by  the  Refueling  Interlocks  (Rl).  In  addition, 
since  reactor  neutron  lliix  levels  during 
refueling  are  below  the  APRM  indicating 
range,  the  APRM  system  does  not  provide 
any  meaningful  core  monitoring  or  protection 
in  the  refueling  operating  condition  (()FTX)N 
.I).  The  source  range  (SRM)  and  intermediate 
range  (IRM)  neutron  monitoring  systems 
provide  adequate  neutron  flux  monitoring 
during  refueling  and  automatif;olly  initiate 
protective  aiitions  (.scram  or  control  rod 
withdrawal  block)  when  required  during 
refueling. 

Additionally,  if  the  infrequently  performed 
T.S  3/4.10.3,  “.Shutdown  Margin 
Demonstrations,"  is  performed  in  tlPtXlN  5, 
the  additional  controls  and  restrictions  in 
place  during  this  test  are  sufficiently  robust 
even  without  the  RIs  when  the  mode  switch 
is  temporarily  placed  in  .Startup.  In  addition 
to  the  OP(X)N  .5  .SRM  and  IRM  protective 
actions,  the  .SRM  RPS  (reactor  protection 
systeml  trip  is  made  operable,  the  RWM  [rod 
worth  miniinizer]  is  operable  and 
programmed  for  the  shutdown  margin 
demonstration,  use  of  the  “rod-out-notch- 
override”  control  is  prohibited,  and  no  other 
core  alterations  are  allowed.  Therefore, 
during  this  infrequent  operation,  operability 
of  the  APRMs  is  not  required  as  they  would 
not  provide  any  meaningfid  core  monitoring 
or  protection. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  conse()uences  of  an  ai.cident 
previously  evaluated. 

2.  Does  the  proposed  amendment  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response;  No. 

The  proposed  changes  to  the  TS  operability 
requirements  for  the  APRM  system  do  not 
introduce  any  new  accident  prei;ursors  and 
do  not  involve  any  physical  plajit  alterations 
or  changes  in  the  methods  governing  normal 
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plant  op<!ralion  that  could  initiate  a  new  or 
different  kind  of  accident.  The  propo.sed 
aniendnient  does  not  alter  the  intended 
function  of  the  Al’KM  system  and  does  not 
affect  the  ability  of  the  system  to  provide  c:f)re 
protection  ff»r  at-power  reactivity  insertion 
events.  The  other  existing  T.Vrequired 
neutron  monitoring  systems  (SKM  and  IKM) 
provide  for  core  monitoring  and  protection  in 
the  refueling  mode  (OPCON  5).  Additionally, 
if  the  infrequently  performed  T.S  3/4. It). 3. 
■‘Shutdown  Margin  Demonstrations"  is 
performed  in  (II’(X)N  5,  the  additional 
controls  and  restrictions  in  place  during  this 
test  are  sufficiently  robust  even  without  the 
Rls  when  the  mode  switch  is  temporarily 
placed  in  “Startup.” 

Therefore,  the  propo.sed  change  does  not 
cniate  the  possibility  of  a  new'  or  different 
kind  of  accident  from  any  previotisly 
((valuated. 

3.  Does  the  amendment  involve  a 
significant  reduc:tion  in  a  margin  of  safety? 

Kiisponse;  No. 

Margin  of  safety  is  related  to  the  ability  of 
the  fission  product  barrif*rs  (fuel  cladding, 
reactor  coolant  system,  and  primary 
containment)  to  perform  their  design 
functions  during  and  following  postulated 
accidents.  The  proj)osed  amendment  does 
not  alter  scitpoints  or  limits  established  or 
assumed  by  tin;  acciilent  analy.ses.  The 
proposed  TS  changes  to  eliminate  the 
requirements  that  the  APKM  system 
"Upscale”  and  “Inoperative"  scram  and 
control  rod  withdrawal  block  functions  be 
operable  when  in  C)PfX)N  5  have  no  impact 
on  the  performance  of  the  fission  product 
barriers.  These  APRM  functions  do  not 
prr»vide  any  meaningful  core  monitoring  or 
protection  in  the  Refueling  operating 
condition,  including  the  infrequently 
performed  special  test  TS  3/4.10.3.  The  other 
existing  TS  required  neutron  monitoring 
systems  (SRM  and  IRM)  provide  for  core 
monitoring  and  protection  in  the  refueling 
morle  (OPUON  5).  In  the  Startup  and  Run 
modes  the  TSs  will  t:ontinue  to  require 
ojjerability  of  these  APRM  functions  to 
provide  core  protection  for  postulated 
reactivity  insertion  evfuits  occurring  during 
power  op(?rating  conditions,  consistent  with 
the  plant  safety  analyses. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Tlie  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  and  with  the  changes  noted 
above  in  .square  brackets,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jeffrie  j.  Keenan, 
RSEG  Nuclear  LLC — N21,  P.O.  Box  236, 
Hanc;ocks  Bridge,  N)  08038. 

NRC  Branch  Chief:  Meena  K.  Khanna. 


Southern  Nuclear  Operating  Company 
Docket  Nos.:  52-025  and  52-026,  Vogtie 
Electric  Generating  Plant  (VEGP)  Units 
3  and  4,  Burke  County,  Georgia 

Date  of  amendment  request:  Kehruarv 
15,2013. 

Description  of  amendment  request: 

The  proposed  change  would  amend 
Combined  Licenses  Nos.:  NPF-91  and 
NPl''-92  for  Vogtie  Electric  Generating 
Plant  (VEGP)  Units  3  and  4  by  departing 
from  the  plant-specific  design  control 
document  Tier  2*  material  by  revising 
reference  document  APP-OCS-fiEH- 
320,  "API 000  Human  Factors 
Engineering  Integrated  System 
Validation  Plan”  from  Revision  D  to 
Revision  2.  APP-OCS-1:;EH-320  is 
incorporated  by  reference  in  the 
updated  final  safety  analysis  report 
(UFSAR)  as  a  means  to  implement  the 
activities  associated  wdth  the  human 
factors  engineering  verification  and 
validation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  propo.sed  amcindment  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  Integrated  System  Validation  (ISV) 
provides  a  comprehensive  human 
performance-based  assessment  of  the  design 
of  the  API  non  Human-System  !nte.''face  (HSI) 
resources,  based  on  their  realistic  operation 
within  a  simulator-driven  Main  (Control 
Room  (MCR).  The  ISV  is  part  of  the  overall 
AFIOOO  Human  Factors  Engineering  (HFE) 
program.  The  changes  are  to  the  ISV  Plan  to 
clarify  the  scope  and  amend  the  details  of  the 
methodology.  The  ISV  Plan  is  needed  to 
perform,  in  the  simulator,  the  .scenarios 
de.scribed  to  the  document.  The  functions 
and  tasks  allocated  to  plant  personnel  can 
still  be  accoTiiplished  after  the  proposed 
changes.  The  performance  of  the  tests 
governed  by  the  ISV  Plan  provides  additional 
assurances  that  the  operators  can 
appropriately  respond  to  plant  transients. 

The  IvSV  Plan  does  not  affect  the  plant  itself, 
('hanging  tin;  ISV  Plan  does  not  affect 
prevention  and  mitigation  of  abnormal 
events,  e.g.,  accidents,  anticipated 
operational  occurrences,  earthquakes,  floods 
and  turbine  missiles,  or  their  safety  or  design 
analyses.  No  .safety-related  structure,  system, 
component  (.SSC)  or  function  is  adversely 
affected.  The  changes  do  mit  involve  nor 
interface  with  any  SS('  accident  initiator  or 
initiating  sequence  of  events,  and  thus,  the 
probabilities  of  the  accidents  evaluated  in  the 
UFSAR  are  not  affected.  Because  the  changes 
do  not  involve  any  safety-related  SSC  or 
function  used  to  mitigate  an  accident,  the 
consequences  of  the  accidents  evaluated  in 
the  UFSAR  are  not  affected. 


Therefore,  there  in  no  significant  increase 
in  the  probability  or  const;quences  of  an 
accident  previously  evaluated. 

2.  Does  the  proposed  amendment  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  acf:ident  previously 
ev'aluated? 

Response:  N(j 

The  changes  to  the  ISV  Plan  affect  the 
testing  ami  validation  of  the  Main  ('.ontrol 
Room  and  Human  System  Interface!  using  a 
plant  simulator. 

Therefore,  the  changes  do  not  affect  the 
safety-related  equipment  it.sulf,  nor  do  they 
affect  eepnptnent  which,  if  it  failed,  could 
initiate  an  accident  or  a  failure!  eef  a  fission 
product  barrier.  No  analysis  is  aelve^r.sely 
affe)e;lf!el.  Ne)  system  or  design  fune:tion  or 
iHjuipment  qualification  w'ill  be  adversely 
affeedeid  by  the  e:hange!s.  This  ae:tivity  will  met 
allow  leer  a  ne!W  fissiem  product  release!  path, 
nor  will  it  result  in  a  new  fission  product 
barrier  failure  moele,  nor  e:reate  a  new 
seque!ne:e  of  events  that  weiuld  result  in 
signifie:ant  fuel  c:ladeling  failure!S.  In  addition, 
the  changes  do  not  result  in  a  new  failure! 
me)de,  malfunction  or  see|uene:e  of  ewents  that 
coulei  affeect  safety  e)r  safe!ty-relate!d 
eiquipment. 

Therefore,  this  ae:tivity  does  ne)t  create  the! 
possibility  of  a  new  eir  elifferent  kind  of 
accielent  than  any  ae;cident  previeeusly 
evaluated. 

3.  Does  the  propo.sed  amendment  involve 
a  signifie-.ant  redue;tion  in  a  margin  of  safety? 

Response:  Ne) 

The  changes  to  the  ISV  Plan  affe)e:t  the 
testing  and  validation  of  the  Main  Control 
Room  anel  Human  System  Interface  using'a 
plant  simulator.  Therefore,  the  change's  elo 
nf)t  affect  the  assessments  or  the  plant  it.self. 
These  changes  do  not  affect  safety-related 
equipment  or  equipmemt  w'hose  failure  could 
initiate  an  accident,  nor  does  it  adver.sel y 
interfae;e  w  ith  safety-related  equipment  or 
fission  product  barriers.  No  saftity  analysis  or 
design  basis  acceptance  limit/criterion  is 
challenged  or  exceeded  by  the  roque.sted 
change. 

Therofore,  there  i.s  no  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licen.see's  analysis  and,  ba.sed  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  M.  Stanford 
Blanton,  Blach  &  Bingham  LLP,  1710 
Sixth  Avenue  North,  Birmingham,  AL 
35203-2015. 

NRC  Acting  Branch  Chief:  Lawrence 
Burkhart. 

Tennessee  Volley  Authority,  Docket  No. 
50-390,  Watts  Bar  Nuclear  Plant  (WBN), 
Unit  i,  Rhea  County,  Tennessee 

Date  of  amendment  request: 
November  19,  2012. 

Description  of  amendment  request: 
The  proposed  amendment  would 
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change  the  Technical  J^ecification  (TS) 
3.7.10  to  require  a  unit  shutdown  within 
the  TS  3.7.10  Actions  instead  of 
entering  Limiting  Condition  for 
Operation  (LCO)  3.0.3  when  both 
Control  Room  Emergency  Ventilation 
System  (CREVS)  trains  are  inoperable  in 
MODE  1,  2,  3,  or  4  due  to  actions  taken 
as  a  result  of  a  tornado  warning  and  the 
Completion  Time  of  8  hours  for 
restoration  of  at  least  one  CREVS  train 
to  OPERABLE  status  is  not  met. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

•As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  amendment  involve 
a  significant  increase  in  the  prohaliility  or 
c:onsequenc;e  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  modify  VVBN  Unit  1 
TS  3.7.10  to  resolve  a  potential  conflict  in 
applying  the  appropriate  actions  for  not 
meeting  the  Required  Action  and  as.sociated 
f^omplelion  Time  of  Condition  E.  These 
proposed  changes  are  acceptable  in  the  event 
that  both  CREVS  trains  arc  inoperable  in 
MODE  1,  2,  3,  or  4  due  to  actions  taken  as 
a  result  of  a  tornado  warning  and  the 
(xnnpletion  Time  of  8  hours  for  restoration 
of  at  least  one  CREVS  train  to  OF’ERABLE 
statqs  is  not  met  bet;ause  the  requirements  to 
shutdown  the  unit  to  Mode  3  and  Mode  ,5  are 
similar  to  the  current  requirements,  the 
required  (Completion  Times  are  1  hour  less 
than  the  existing  L(CC)  3.0.3  Completion 
Times  that  currently  apply,  and  do  not 
impact  the  design  and  operation  of  the 
(CRfCVS,  or  the  ultimate  Actions  required  to 
1m?  taken  by  TS  3.7.10  upon  inoperability  of 
the  (CREV.S  in  MODE  1,  2.  3,  or  4  due  to 
actions  taken  as  a  result  of  a  tornado 
warning.  The  proposed  changes  do  not  (1 ) 
require  physical  changes  to  plant  systems, 
structures,  or  components;  (2)  prevent  the 
.safety  function  of  any  safety-related  system, 
structure,  or  component  during  a  design  basis 
event;  (3)  alter,  degrade,  or  prevent  action 
described  or  a.ssumed  in  any  accident 
described  in  the  VVBN  LInit  1  UF.SAR  from 
iMiing  performed  since  the  .safety-related 
systems,  structures,  or  components  are  not 
modified;  (4)  alter  any  assumptions 
previously  made  in  evaluating  radiological 
consequences;  or  (5)  affect  the  integrity  of 
any  fission  product  harrier. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increa.se  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  amendment  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  modify  VVBN  Unit  1 
T.S  3.7.10  to  resolve  a  potential  conflict  in 
applying  the  appropriate,  actions  for  not 
meriting  the  Required  Action  and  associated 
Completion  Time  of  (kmdition  E.  The.se 


proposed  changes  are  acceptable  in  the  event 
that  both  (’.REVS  trains  are  inoperable  in 
MODE  1,  2,  3,  or  4  due  to  actions  taken  as 
a  result  of  a  tornado  warning  and  the 
(Completion  Time  of  8  hours  for  re.storation 
of  at  least  one  CRFIVS  train  to  OPERABLE 
status  is  not  met  because  the  requirements  to 
shutdown  the  unit  to  Mode  3  and  Mode  .5  are 
similar  to  the  current  requirements,  the 
required  (Completion  Times  are  1  hour  less 
than  the  existing  LCO  3.0.3  Completion 
Times  that  currently  apply,  and  do  not 
impact  the  design  and  operation  of  the 
(CREV.S,  or  the  ultimate  A«:tions  required  to 
be  taken  by  TS  3.7.10  upon  inoperability  of 
the  (CRPCV^S  in  MODE  1 ,  2,  3,  or  4  due  to 
actions  taken  as  a  result  of  a  tornado 
warning.  The  proposed  changes  do  not 
introduce  any  new  accident  causal 
mechanisms,  since  no  physical  c:hanges  are 
being  made  to  the  plant,  nor  do  they  impact 
any  plant  systems  that  are  potential  af:cident 
initiators. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  propo.sed  changes  modify  VVBN  Unit  1 
T.S  3.7.10  to  resolve  a  potential  conflict  in 
applying  the  appropriate  actions  for  not 
meeting  the  Rixquired  Action  and  associated 
("ompletion  Time  of  Condition  E.  These 
proposed  changes  are  acceptable  in  the  event 
that  both  CREVS  trains  are  inoperable  in 
MODE  1,  2,  3,  or  4  due  to  actions  taken  as 
a  result  of  a  tornado  warning  and  the 
Completion  Time  of  8  hours  for  restoration 
of  at  least  one  CREVS  train  to  OPERABLE 
status  is  not  met  because  the  requirements  to 
shutdown  the  unit  to  Mode  3  and  Mode  5  are 
similar  to  the  current  requirements,  the 
required  Completion  Times  are  1  hour  less 
than  the  existing  LCO  3.0.3  Completion 
Times  that  currently  apply,  and  do  not 
impact  the  design  and  operation  of  the 
(^REVS,  or  the  ultimate  Actions  required  to 
be  taken  by  TS  3.7.10  upon  inoperability  of 
the  CREV.S  in  MODE  1 , 2,  3,  or  4  due  to 
actions  taken  as  a  result  of  a  tornado 
warning.  As  such,  there  is  no  impact  on  the 
safety  analysis  for  the  CREVS.  The  proposed 
changes  do  not  alter  the  permanent  plant 
design,  including  instrument  set  points,  that 
is  the  basis  of  the  assumptions  contained  in 
the  .safety  analyses. 

Therefore,  the  proposed  amendment  does 
not  involve  a  significant  rediK;tion  in  the 
margin  of  .safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detarniine  that  the 
amendment  reque.st  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  We.st  Summit  Hill  Drive,  ET  11  A, 
Knoxville,  Tennessee  37902. 

NRC  Branch  Chief:  )essie  F. 
Quichocho. 


Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses  and 
Combined  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  i.ssued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  rules  and  regulations. 

The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission’s  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  .set  forth  in 
the  license  ^amendment. 

A  notice  of  consideration  of  issuance 
of  amendment  to  facility  operating 
license  or  combined  license,  as 
applicable,  proposed  no  significant 
hazards  consideration  determination, 
and  opportunily  for  a  hearing  in 
connet:tion  with  these  actions,  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
(Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.22(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  .so  indicated. 

For  further  details  with  respect  to  the 
action  .see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission’s  related  letter.  Safety 
Evaluation  and/or  Environmental 
Asse.ssment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commis.sion’s  Public  Document 
Room  (PDR),  located  at  One  White  Flint 
North,  Room  01-F21,  11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland 
20852.  Publicly  available  documents 
created  or  received  at  the  NRC  are 
accessible  electronically  through  the 
Agencywide  Documents  Access  and 
Management  System  (ADAMS)  in  the 
NRC  Library  at  http://\M.vw. nrc.gov/ 
reading-rin/adams.hlml.  if  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  PDR’s 
Reference  staff  at  1-800-397-4209,  301- 
415—4737  or  by  email  to  pdr.resource® 
nrc.gov. 
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(ktrolinn  Power  and  Light  Company, 
Docket  Nos.  50-325  and  50-324, 
liranswick  Steam  Elef:tric  Plant,  Units  I 
and  2,  lirimswick  Coanty,  North 
Carolina 

Date  ojdpplication  for  amendments: 
March  8,  2012,  as  suppliMnenlocI  by 
letters  dated  August  29,  2012, 

Sei)teniher  21.  2012,  Novnnil)er  29, 

2012,  and  January  22,  201,8. 

lirief  Description  of  amendments:  'I'ln; 
amendments  revise  'rechnical 
.Specification  (TS)  5.(5. !>.b  by  replacing 
AKKVA  To|)ical  Keport  ANF-r>24(P){A), 
ANF  Critical  Power  Methodology  for 
Boiling  Water  Beactors  wWh  AKEVA 
'ro[)icai  Report  ANP-I  ()807PA,  Revision 
0,  ABFAU\  MCPB  Safety  Limit 
Methodology  for  Boding  Water  Beactors, 
June  2011,  in  the  list  of  analytical 
methods  that  have  been  revienved  and 
apj)roved  bv  the  l]..S.  Niulear 
R(?gulat(}rv  (iommission  for  determining 
core  operating  limits,  (2)  revise  TS  2.1.1, 
“Reactor  ('.ore  SI.s  l.Safety  Limits!, "  by 
incorporating  revised  .Safety  Limit 
Minimum  (aitical  Pow'er  Ratio 
(SLMC’.PR)  values,  and  (8)  revise  the 
license  condition  in  Appendix  B, 
“Additional  Cionditions,”  of  the 
operating  licenses  regarding  an  alternate 
nmthod  for  evaluating  SLMCPR  values. 

Date  of  issuance:  March  1 . 2018. 

Effective  date:  Date  of  i.ssuance,  to  be 
implemented  prior  to  the  startup  from 
the  2014  Unit  1  ndueling  outage  for  Unit 

1  changes,  and  prior  to  the  startup  from 
the  2018  Unit  2  refueling  outage  for  Unit 

2  changes. 

Amendment  Nos.:  Unit  1 — 262  and 
Unit  2—290. 

Facility  Operating  License  Nos.  DPB- 
71  and  DPB-62:  Amendments  change 
the  Facility  Operating  Licenses  and 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  3.  2012  (77  FR  39524). 
The  supplements  dated  August  29, 

2012,  .September  21, 2012,  November 
29,  2012.  and  January  22,  2013, 
provided  additional  information  that 
clarified  the  application,  did  not  expand 
the  .scope  of  the  application  as  originally 
noticed,  and  did  not  change  the  staffs 
original  propo.sed  no  significant  hazards 
consideration  determination  as 
published  in  the  Federal  Register. 

The  Commission’s  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  1.  2018. 

No  significant  hazards  consideration 
comments  received:  No. 

Carolina  Power  and  Light  Company,  et 
al..  Docket  No.  50-261,  H.B.  Robinson 
Steam  Electric  Plant,  Unit  2,  Darlington 
County,  South  Carolina 

Date  of  application  for  amendment: 
August  6,  2012. 


Brief  Description  of  amendment:  Vhe 
annmdinent  allows  a  delay  time  for 
enl(!ring  a  suiiported  system  Technical 
Specification  (TS)  when  the 
inoptirability  is  due  sohdv  to  an 
inop(!rahl(!  snubber,  if  risk  is  as.sessed 
and  manag(!d  consistent  wdth  the 
program  in  place  for  complving  with  the 
rerpiirements  of  10  C.FR  50.65(a)(4). 
Limiting  Condition  for  Operation  (LCO) 
8.0.8  is  added  to  the  T.S  to  provide  this 
allowance  and  define  the  recpiirements 
and  limitations  for  its  use. 

This  change  was  proposed  by  the 
industry's  Technical  .Specification  Task 
Force  (  T.STF)  and  is  designated  TSTl'- 
872.  Revision  4.  Tin;  NRC  staff  issued  a 
notice  of  opportunity  for  comment  in 
thfi  Federal  Register  on  November  24, 
2004  (69  FR  68412),  on  possibh; 
amendments  concerning  T.STF-872. 
including  a  model  safety  evaluation  and 
model  no  significant  hazards 
f:onsideration  (N.SHCi)  determination, 
using  the  consolidated  line  item 
im|)rovemenl  proce.ss.  The  NR(^  staff 
subsequently  issued  a  notice  of 
availability  of  the  models  for  referencing 
in  license  amendnmnt  applications  in 
the  Federal  Register  on  May  4,  2005  (70 
FR  28252). 

Date  of  issuance:  February  26,  2018. 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  within  60 
days. 

Amendment  No.:  232. 

Renewed  Facility  Operating  License 
No.  DPR-23:  Amendment  changed  the 
licen.so  and  TSs. 

Date  of  initial  notice  in  Federal 
Register:  (Ictober  16,  2012  (77  FR 
63347). 

The  Commission’s  related  evaluation 
of  the  amendment  is  contained  in  a 
.Safety  Evaluation  dated  February  26, 

2013! 

No  significant  hazards  consideration 
comments  received:  No. 

Dominion  Nuclear  Connecticut,  Inc., 
Docket  No.  50-336,  Millstone  Power 
Station,  Unit  2,  New  London  County, 
Connecticut 

Date  of  amendment  recpie.st:  April  13, 
2012. 

Description  of  amendment  re(]uest: 
The  f)roposed  amendment  would  revise 
the  Millstone  Power  Station,  Unit  2 
(MPS2)  Technical  "Specification  (TS) 
requirements  related  to  die.sel  fuel  oil 
testing  consistent  with  NUREC— 1482, 
Rev.  3.1,  “Standard  Technical 
Specifications,  Combustion  Engineering 
Plants,”  December  1,  1995,  and  NRC 
approved  Technical  Specification  Task 
h'orce  (T.STF)  TSTF-374,  “Revision  to 
TS  5.5.13  and  Associated  TS  Bases  for 
Diesel  Fuel  Oil,”  Revision  0. 

Dote  of  issuance:  March  5,  2013. 


Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  120  days.  Amendment  No.:  313. 

Renewed  Facilitv  Operating  License 
No.  DPR-65:  Amendment  revised  the 
l,it;ense  and  Technical  Spticifications. 

Date  of  initial  notice  in  Federal 
Register:  June  12.  2012  (77  FR  35072). 
The  supplemental  letter  dated  May  7. 
2012,  provided  additional  information 
that  clarified  the  application,  did  not 
expand  the  sc(q)e  of  the  application  as 
originallv  noticed,  and  did  not  change 
the  staff s  original  |)roposed  no 
signific;ant  hazards  consideration 
fletermination. 

The  Commi.ssion’s  related  evaluation 
of  the  amendment  is  contained  in  a 
.Safety  Evaluation  dattid  March  5,  2013. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Nuchsir  Operations,  Inc., 

Docket  No.  50-266,  huiiun  Point 
Nuclear  Cenerating  Unit  3.  We.stchester 
County,  New  York 

Date  of  application  for  amendment: 
August  14,  2012,  as  supplemented  by 
letters  dated  October  25.  November  14, 
and  December  13,  2012,  and  February 
15,2013. 

Brief  description  of  amendment:  The. 
amendment  revises  Terdinical 
Specification  3.5.4,  “Refueling  Water 
Storage  Tank,”  to  j)ermit  non- 
.seismicallv  qualified  piping  of  the  .Spent 
Fuel  Pool  purification  system  to  be 
connected  to  the  Refueling  Water 
Storage  Tank  seismic  piping  under 
adndnistralive  controls  for  a  limited 
period  of  time  in  order  to  purify  the 
contents  of  the  Refueling  Water  Storage 
Tank. 

Date  of  issuance:  February  22,  2013. 

Effective  date:  As  of  the  date  f)f 
i.ssuance,  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  250. 

Facility  Operating  License  No.  DPR- 
64:  The  amendment  revised  the  License 
and  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  (Ictober  16,  2012  (77  FR 
63350).  The  letters  dated  October  25, 
November  14,  and  December  18,  2012, 
and  h'ebruary  15,  2013,  provided 
additional  information  that  clarified  the 
application,  did  not  expand  the  scope  of 
the  application  as  originally  noticed, 
and  did  not  change  the  NRC  staff  s 
original  proposed  no  signifii;ant  hazards 
consideration  determination  as 
published  in  the  Federal  Register. 

The  Commi.ssion’s  related  evaluation 
of  the  amendment  is  contained  in  a 
.Safety  Evaluation  dated  February  22, 
2013. 

No  significant  hazards  consideration 
comments  received:  No. 
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Entergy  Nuclear  Operations,  Inc., 

Docket  No.  50-255,  Palisades  Nuclear 
Plant,  Van  Buren  County,  Michigan 

Date  o  f  application  for  amendment: 
February  28,  2012,  supplemented  by 
letters  dated  September  6,  2012, 
November  7,  2012,  November  29,  2012, 
February  21,  2013  and  February  25, 

2013.  , 

Brief  description  of  amendment:  The. 
amendment  revises  the  FNF  TSs  to 
support  the  replacement  of  the  Region  1 
main  spent  hiel  (SFP)  storage  racks  and 
the  storage  racks  in  the  north  tilt  pit 
portion  of  the  SFF,  with  new  neutron 
absorber  Metamic-equipped  racks.  The 
replacement  of  the  SFF  storage  racks 
w'ill  allow  recovtjry  of  the  currently 
unusable  storage  locations  in  the  SFF. 

Date  of  issuance:  February  28,  2013. 

Effective  dote:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  250. 

Facility  Operating  License  No.  DPB- 
21):  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  )ime  5,  2012  {77  FR  33240). 
'I'he  supplemental  letters  datcid 
September  6.  2012,  November  7,  2012, 
November  29,  2012,  February  21, 2013 
and  February  25,  2013,  provided 
additional  information  that  clarified  the 
application,  did  not  expand  the  scope  of 
the  application  as  originally  noticed, 
ami  did  not  change  the  NRC  staff s 
original  proposed  no  significant  hazards 
consideration  determination  as 
published  in  the  Federal  Register. 

The  ('.ommission’s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  28, 
2013. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-374,  UiSalle  County 
Station,  Unit  2,  LaSalle  County,  Illinois 

Date  of  application  for  amendments: 
October  11,  2012,  as  supplemented  by 
letters  dated  January  17,  February  20, 
and  February  26,  2013. 

Brief  description  of  amendments:  The 
amendment  request  proposed  changes 
to  the  Technical  Specifications  (TSs)  to 
revi.se  Section  2.1.1,  “Reactor  Core  SLs," 
minimum  critical  pow'er  ratio  safety 
limit  (MCPR  SL)  from  >1.11  to  >1.14 
for  two- loop  recirculation  operation  and 
from  >  1.12  to  >1.17  for  a  single-loop 
recirculation  operation. 

Date  of  issuance:  February  2.7 ,  2013. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  after 
Cycle  14  is  completed  and  prior  to  the 
o})eration  of  Cycle  1 5. 


Amendment  No.:  192. 

Facility  Operating  License  Nos.  NPF- 
18:  The  amendment  revised  the 
Technical  Specifications  and  License. 

Date  of  initial  notice  in  Federal 
Register:  November  5,  2012  (77  FR 
66489). 

The  January  17,  February  20,  and 
February  26,  2013,  supplements 
contained  clarifying  information  and 
did  not  change  the  NRC  .staffs  initial 
proposed  finding  of  no  significant 
hazards  consideration. 

The  Commission’s  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  27, 

201. 'L 

No  significant  hazards  consideration 
comments  received:  No. 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request: 

.September  22,  2011,  as  supplemented 
by  letters  dated  March  30,  September  10 
and  28,  2012,  and  January  3,  2013. 

Brief  description  of  amendment:  The 
amendment  revised  the  curves  in 
Technical  Specification  (TS)  3.4.9,  “RtLS 
[Reactor  t^oolant  System)  Pressure  and 
Temperature  (F/T)  Limits,”  to  replace 
the  28  Effective  Full  Power  Years 
(EFPY)  restriction  in  TS  Figures  3.4.51- 
1,  3. 4. 9-2,  and  3. 4. 9-3  and  the 
minimum  temperature  in  Surveillance 
Requirement  (.SR)  3. 4. 9. 5.  SR  3. 4. 9. 6. 
and  SR  3. 4. 9. 7.  The  amendment  would 
include  a  set  of  updat«!d  F/T  curves  for 
pressure  test,  core  not  critical,  and  core 
critical  conditions  for  32  EFFY  based  on 
a  lluence  evaluation  performed  using 
NRC-approved  fluence  methodology. 

The  new  curves  woidd  show'  a  shift  of 
minimum  operating  temperature  w'hich 
allows  the  bolt-up  and  minimum 
temperatures  specified  for  SR  3. 4. 9. 5. 

SR  3. 4. 9. 6,  and  SR  3. 4. 9. 7  to  be  changed 
from  80  degrees  Fahrenheit  (°F)  t(j  70  °F. 

Date  of  issuance:  February  22,  2013. 

Effective  date:  As  of  the  date  of 
i.s.suance  and  shall  be  implemented 
within  60  days  of  i.ssuance. 

Amendment  No.:  245. 

Renewed  Facility  Operating  License 
No.  DPR-46:  Amendment  revised  the 
Facility  Operating  License  and 
Technical  Specificatirtns. 

Date  of  initial  notice  in  Federal 
Register:  March  6,  2012  (77  FR  13372). 
The  supplemental  letters  dated  Martdi 
30,  September  10  and  28,  2012,  and 
January  3,  2013,  provided  additional 
information  that  clarifuKl  the 
application,  did  not  expand  the  scope  of 
the  application  as  originally  noticed, 
and  did  not  change  the  staff  s  original 
proposed  no  significant  hazards 


consideration  determination  as 
published  in  the  Federal  Register. 

The  Commission’s  related  evaluation 
of  the  amendment  is  contained  in  a 
.Safely  Evaluation  dated  February  22, 
2013. 

No  significant  hazards  consideration 
comments  received:  No. 

Northern  States  Power  Company — 
Minnesota  (NSPM),  Docket  No.  50-203, 
Monticello  Nuclear  Generating  Plant 
(MNGP),  Wright  County,  Minnesota 

Date  of  application  for  amendment: 
January  20,  2012,  as  supplemented  on 
December  7,  2012. 

Brief  description  of  amendment:  The 
amendment  revises  the  MNGP 
Technical  Specifications  (TS)  Section 
1.0,  “Definitions,”  .Section  3.4.9,  “RG.S 
[Reactor  Coolant  .System  [  Pressure  and 
'Temperature  (F-T)  Limits,”  and  Section 
5.6,  “Administrative  Controls.”  'The 
amendment  revises  the  F-T  limits  based 
on  a  methodology  documented  in  the 
SIR-05-044-A  report,  “Fressure- 
'Temperature  Limits  Report  [F'TLRJ 
Methodology  for  Boiling  Water 
Reactors,”  and  relocates  the  revised  F- 
'T  limits  from  the  'T.S  to  the  MNGP  FTLR. 

Date  of  issuance:  February  27,  2013. 

Effective  date:  'This  license 
amendment  is  effective  as  of  the  date  of 
its  date  of  issuance  and  shall  be 
implemented  within  180  days  after 
start-up  from  the  2013  Refueling  Outage. 

Amendment  No.:  172. 

Renewed  Facility  Operating  License 
No.  DPR-22:  Amendment  nwises  the 
Renewed  Facility  Operating  Licen.se  an<l 
'Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  17.  2012  (77  FR  22815). 
'The  licensee’s  December  7,  2012, 
supplemental  letter  did  not  change  the 
.scope  of  the  original  amendment 
recpiest,  did  not  change  the  NRC  staff  s 
initial  propo.sed  finding  of  no  significant 
hazards  consideration  (letermination, 
and  did  not  expand  the  scope  of  the 
original  Federal  Register  notice. 

'The  Commission’s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  27, 
2013. 

No  significant  hazards  consideration 
comments  received:  No. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
1,  Washington  County,  Nebraska 

Date  of  amendment  request:  February 
10,  2012,  as  supplemented  by  letters 
dated  October  1, 2012,  and  January  22, 
2013. 

Brief  description  of  amendment:  The 
amendment  revi.sed  the  Technical 
.Specifications  (TSs)  to  establish  the 
limiting  condition  for  operation  (LCO) 
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niquircmenls  for  the  reactor  protective 
system  (RPS)  actuation  circuits  in  TS 
2.15,  “Instrumentation  and  Control 
Systems.”  Specifically,  the  'I  S  changes 
renurnhered  LCOs  2.15(1)  through 
2.15(4)  to  2.15.1(1)  through  2.15.1(4), 
renumbered  L(X1  2.15(5)  to  LCO  2.15.,'! 
with  an  as.sociated  Table  2-8,  “Alternate 
.Shutdown  and  Auxiliary  Feedwater 
Panel  Functions,”  and  implemented  a 
new  LCO  2.15.2  for  the  RPS  logic  and 
trip  initiation  channels.  The  amendment 
also  revised  the  TS  Table  of  Contents  to 
reflect  the  renumbering  and  addition  of 
the  LCO  for  the  RP.S  logic  and  trip 
initiation  channels  and  the  new  'Fable 

2-8. 

Dale  of  issunnre:  Februarv  28,  2013. 

Effective  date:  As  of  its  date  of 
issuance  and  shall  be  implemented 
within  180  days  from  the  date  of 
issuance. 

Amendment  No.:  27«. 

Renewed  Earilitv  Operating  Licfmse 
No.  DPR— 40:  'Fhe  amendment  revised 
the  'Fechnical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  7,  2012  (77  FR  47128). 
The  supplemental  letters  dated  October 
1. 2012,  and  January  22,  2013,  provided 
additional  information  that  clarified  the 
application,  did  not  expand  the  scope  of 
the  application  as  originally  noticecl, 
and  did  not  change  the  .staffs  original 
propo.sed  no  significant  hazards 
consideration  determination  as 
published  in  the  Federal  Register. 

Fhe  Commission’s  related  evaluation 
of  the  amendment  is  contained  in  a 
safety  evaluation  dated  February  28, 
2013. 

No  significant  hazards  consideration 
comments  received;  No. 

PSEG  Nuclear  EEC,  Docket  No.  50-354, 
Hope  Creek  Generating  Station,  Salem 
County,  New  Jersey 

Date  of  application  for  amendment: 
March  1, 2012,  as  supfilemented  by 
letter  dated  December  21. 2012. 

Brief  description  of  amendments:  Tiw 
proposed  annmdinent  would  make 
miscellaneous  changes  to  the  Fechnical 
.Specifications  ('F.S)  and  Facility 
Operating  License  (FOL)  including:  (1) 
Correction  of  typographical  errors:  (2) 
deletion  of  historical  requirements  that 
have  expired:  (3)  corrections  of  errors  or 
omissions  from  previous  license 
amendment  requests;  and  (4)  updating 
of  components  lists  to  reflect  current 
plant  design. 

Date  of  issuance:  February  25,  2013. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  fiO 
days. 

Amendment  No.:  193. 

Renewed  Facility  Operating  Eicense 
No.  NPF-57:  The,  amendment  revised 


tlu!  TSs  and  the  Facility  Operating 
Litxmse. 

Date  of  initial  notice  in  Federal 
Register:  April  3.  2012  (77  FR  20075). 
The  letter  dated  December  21, 2012, 
provided  clarifying  information  that  did 
not  change  the  initial  propo,sed  no 
significant  hazards  consideration 
determination  or  expand  the 
application. 

'Fhe  Commission’s  related  evaluation 
of  the  amendments  is  contained  in  a 
.Safety  Fvaluation  dated  Februarv  25, 
2013.' 

No  significant  hazards  consideration 
comments  received:  N(j. 

South  Carolina  Electric  and  Gas.  Docket 
Nos.  52-027  and  52-028,  Virgil  C.  . 
Summer  Nuclear  Station  (VCSNSj  Units 
2  and  3,  Fairfield  County.  South 
Carolina 

Date  of  amendment  request:  January 

15.2013. 

Brief  description  of  amendment:  The 
amendment  authorizes  a  departure  from 
the  Virgil  C.  Summer  Nuclear  .Station 
Units  2  and  3  plant-specific  Design 
f'ontrol  Document  (DCD)  'l’i(;r  2* 
material  im;orporated  into  the  Updated 
Final  .Safety  Analysis  Report  (UF.SAR)  to 
revise  the  requirements  for  shear 
reinforcement  spacing  in  the  nuclear 
island  baseinat  below  the  auxiliary 
building. 

Date  af  issuance:  F’ebruarv  28,  2013. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
witliin  30  days  of  issuance. 

Amendment  No.:  Unit  2 — 1,  and  Unit 

3—1. 

Facility  Combined  Eicenses  No.  NPF- 
93  and  NPF-94:  Amendment  revised  the 
F’acility  Combined  Licenses. 

Date  of  initial  notice  in  Federal 
Register:  January  25.  2013  (78  FR 
5511). 

Fhe  Commission’s  related  evaluation 
of  the  amendment  is  contained  in  a 
.Safety  Evaluation  dated  February  28, 
2013. 

No  significant  hazards  consideration 
comments  received:  No. 

South  Carolina  Electric  and  Gas.  Docket 
Nos.  52-027  and  52-028,  Virgil  C. 
Summer  Nuclear  Station  (VCSNSj  Units 
2  and  3,  Fairfield  County,  South 
Carolina 

Date  of  amendment  request:  January 

18.2013. 

Brief  description  of  amendment:  The 
amendment  authorizes  a  departure  from 
the  VeSN.S  Units  2  and  3  plant-specific 
Design  Control  Document  (DCD)  Tiijr  2* 
material  incorporated  into  the  Updated 
Final  Safety  Analysis  Report  (UFSAR) 
by  revising  the  structural  criteria  code 
for  anchoring  of  headed  shear 


reinforf:ement  bar  within  the  nuclear 
island  baseinat. 

Date  of  issuance:  March  1,  2013. 
Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  of  i.ssuance. 

Amendment  No.:  Unit  2 — 2,  and  Unit 

3— 2. 

Facility  Combined  Eicenses  No.  NPF- 
93  and  NPF-94:  Amendment  revised  the 
Facility  (aimbined  Licen.ses. 

Date  of  initial  notice  in  Federal 
Register:  January  29,  2013  (78  FR 
8145). 

'Fhe  Commission’s  related  evaluation 
of  the  amendment  is  contained  in  a 
.Safety  Evaluation  dated  March  1,  2013. 

No  significant  hazards  consideration 
comments  received:  No. 

Southern  Nuclear  Operating  Company, 
Inc.  Docket  Nos.  52-025  and  52-028, 
Vogtle  Electric  Generating  Plant  (VECP} 
Units  3  and  4,  Burke  (guilty,  Georgia 

Date  of  amendment  request:  Januarv 
15,201.3. 

Brief  description  of  amendment  :  'Fhe 
proposed  amendment  would  dejiart 
from  VECP  Units  3  ami  4  plant-specific 
Design  (Control  Document  (DCD)  Tier  2* 
material  incorporated  into  the  Updated 
Final  Safely  Analysis  Report  (UFSAR)  to 
clarify  the  requirements  for  shear 
reinforcement  spacing  in  the  nuclear 
island  baseinat  below  the  auxiliary 
building.  'Fhe  proposed  change  would 
modify  the  provisions  for  maximum 
spacing  of  the  shear  reinforcement  in 
the  baseinat  below  the  auxiliary 
building. 

Date  of  issuance:  February  26,  2013. 
Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  .30  days  of  issuance. 

Amendment  No.:  Unit  3 — 4.  and  Unit 

4 —  4. 

Facility  Combined  Eicensf's  No.  NPF- 
91  and  NPF-92:  Amendment  revised  the 
Facility  Coinliined  Licenses. 

Date  of  initial  notice  in  Federal 
Register:  January  25,  2013  (78  FR 
5508). 

'Fhe  Commission’s  related  evaluation 
of  the  amendment  is  contained  in  a 
.Safety  Evaluation  dated  F'ebruary  28. 
2013. 

No  significant  hazards  consideration 
comments  received:  No. 

Dated  at  Rockville,  Maryland,  tins  lllli  day 
of  March  2013. 

For  the  Nuclear  Regulatory  Commission. 
Michele  G.  Evans, 

Director,  Division  of  Operating  Reactor 
Licensing,  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  2in,l-«r.lfi4  Filed  3-18-1.3;  8:45  .im| 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-3103,  NRC-2013-00441 

URENCO  USA  (Formerly  Louisiana 
Energy  Services,  L.P.)  License 
Amendment  Request:  Notice  of 
Opportunity  To  Request  a  Hearing  and 
to  Petition  for  Leave  to  Intervene,  and 
Commission  Order  Imposing 
Procedures  for  Document  Access 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  License  amendment  request; 
opportunity  to  request  a  hearing  and  to 
petition  for  leave  to  intervene  and  order. 

summary:  In  November  2012,  URENCO 
USA  submitted  to  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  a  license 
amendment  request.  The  existing 
license  (No.  SNM-2010)  authorizes 
operation  of  a  urauium  enrichment 
facility  in  New  Mexico.  The  facility 
produces  enriched  uranium  up  to  a 
maximum  of  5.0  percent  U-235,  using  a 
gas  centrifuge  process.  If  granted,  the 
license  amendment  would  authorize 
increased  annual  production  capability 
from  the  present  3  million  separative 
work  units  (SWU)  to  10  million  SVVU. 
DATES:  Requests  for  a  hearing  or  petition 
for  leave  to  intervene  must  be  filed  by 
May  20,  2013.  Any  potential  party  as 
defined  in  Section  2.4  of  Title  10  of  the 
Code  of  Federal  Regulations  (10  CKR) 
who  believes  access  to  Sensitive 
Unclassified  Non-Safeguards 
Information  is  nece.ssary  to  respond  to 
this  notice  must  reque.st  document 
access  by  March  29,  2013. 

ADDRESSES:  Please  refer  to  Docket  ID 
NRC-2013-0044  when  contacting  the 
NRC  about  the  availability  of 
information  Regarding  this  document. 
You  may  access  information  related  to 
this  document,  which  the  NRC 
possesses  and  is  publicly  available, 
using  any  of  the  following  methods: 

•  Federal  Rulemaking  Web  site:  Co  to 
http:// WWW. regulations. gov  and  search 
for  Docket  ID  NRC-2013-0044.  Address 
questions  about  NRC  dockets  to  Carol 
Callagher;  telephone:  301— 492-.3668:  e- 
mail:  Carol.Gallagher@nrc.gov. 

•  NRC's  Agencywide  Documents 
Access  and  Management  System 
(ADAMS):  You  may  access  publicly 
available  documents  online  in  the  NRC 
library  at  http://www.nrc.gov/reading- 
rm/adams.html,  To  begin  the  search, 
select  “ADAMS  Public  Documents"  and 
then  .select  “Begin  Web-based  ADAMS 
Search.”  For  problems  with  ADAMS, 
please  contact  the  NRC’s  Public 
Document  Room  (PDR)  reference  staff  at 
1-800-397-4209,  301-415-4737,  or  by 


email  to  pdr.resource@nrc.gov.  The 
ADAMS  accession  number  for  each 
document  referenced  in  this  document 
(if  that  document  is  available  in 
ADAMS)  is  provided  tbe  first  time  that 
a  document  is  referenced. 

•  NRC's  PDR:  You  may  examine  and 
purchase  copies  of  public  documents  at 
the  NRC’s  PDR.  Room  ()1-F21,  (Ine 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Raddatz,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  (]ommi.ssion, 
Washington,  DC  2055.5  -0001;  telephone: 
301-492-3108;  email: 
Michael.Raddatz@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Notice  is  hereby  given  that,  by  letter 
dated  November  9,  2012,  Louisiana 
Energy  Services,  L.P.  (LES),  doing 
business  as  URENCO  USA  (UUSA), 
submitted  to  the  NRC  a  license 
amendment  reque.st,  pertaining  to  its 
uranium  enrichment  facility  located  in 
Lea  County,  New  Mexico.  The  NRC 
License  No.  SNM-2010  authorizes 
UUSA  to  possess  and  use  source, 
byproduct,  and  special  nuclear  material 
at  its  facility,  and  authorizes  UUSA  to 
produce  enriched  uranium  up  to  a 
maximum  of  5.0  percent  U-235,  using  a 
gas  centrifuge  process.  If  granted,  the 
license  amendment  would  authorize 
UUSA  to  increase  its  annual  production 
capability  from  3  million  SWU  to  10 
million  SWU. 

An  NRC;  administrative  review, 
documented  in  a  letter  to  UUSA  dated 
lanuary  25,  2013,  found  the  November 
9,  2012,  request  acceptable  to  begin  a 
technical  review.  If  the  NRC  approves 
the  amendment,  the  approval  will  be 
documented  in  an  amendment  to  NRC 
License  No.  SNM-2010.  However, 
before  approving  the  proposed 
amendment,  the  NRC  will  need  to  make 
the  findings  required  by  the  Atomic 
Energy  Act  of  1954,  as  amended  (the 
Act),  and  the  NRC’s  regulations.  The 
required  findings  will  be  documented  in 
a  Safety  Evaluation  Report.  The  NRC 
will  also  make  findings  consistent  with 
the  National  Environmental  Policy  Act 
(NEPA)  and  10  CFR  Part  51. 

11.  Opportunity  To  Request  a  Hearing 
and  Petitions  for  Leave  To  Intervene 

Requirements  for  hearing  requests  and 
petitions  for  leave  to  intervene  are 
found  in  10  CFR  2.309,  “Hearing 
Reque.sts,  Petitions  to  Intervene, 
Requirements  for  Standing,  and 
Contentions.’’ Interested  persons  .should 
consult  10  CFR  2.309,  which  is  available 


at  the  NRC’s  PDR,  located  at  Ol-F'21, 

One  White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852.  You  may 
also  call  the  PDR  at  1-800-397-4209,  or 
301—41.5—4737.  The  NRC’.s  regulations 
are  also  accessible  online  in  the  NRC 
library  at  http://wv\'w. nrc.gov/reading- 
rm/adams.html. 

Pursuant  to  10  CFR  2.309(a),  any 
person  whose  interest  may  be  affected 
by  this  proceeding,  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  hearing 
and  petition  for  leave  to  intervene.  As 
required  by  10  CFR  2.309,  a  petition  for 
leave  to  intervene  shall  set  forth  with 
particularity  the  interest  of  the 
petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  Pursuant  to  10 
CFR  2.309(d),  the  petition  must  provide 
the  name,  address,  and  telephone 
number  of  the  petitioner;  and 
specifically  explain  the  reasons  why 
intervention  should  be  permitted  with 
particular  reference  to  the  following 
factors:  (1)  The  nature  of  the  petitioner’s 
right  under  the  Act  to  he  made  a  party 
to  the  proceeding;  (2)  the  nature  and 
extent  of  the  petitioner’s  property, 
financial,  or  other  interest  in  the 
proceeding;  and  (3)  the  possible  effect  of 
any  decision  or  order  that  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  intere.st. 

A  reque.st  for  hearing  or  petition  for 
leave  to  intervene  mu.st  also  identify 
specific  contentions  that  the  petitioner 
.seeks  to  have  litigated  in  the  hearing.  As 
required  by  10  CFR  2.309(11,  for  each 
contention,  the  petitioner  must  provide 
a  specific  statement  of  the  issue  of  law 
or  fact  to  be  raised  or  controverted,  as 
well  as  a  brief  explanation  of  the  basis 
for  the  contention.  Additionally,  the 
petitioner  mu.st  demon.strate  that  the 
issue  raised  by  each  contention  is 
within  the  scope  of  the  proceeding,  and 
is  material  to  the  findings  that  the  NRC 
must  make  to  support  the  granting  of  a 
license  amendment  in  response  to  the 
application.  The  petition  must  also 
include  a  conci.se  statement  of  the 
alleged  facts  or  expert  opinions  which 
support  the  position  of  the  petitioner 
and  on  which  the  petitioner  intends  to 
rely  at  the  hearing,  together  with 
references  to  the  specific  sources  and 
documents  on  which  the  petitioner 
intends  to  rely.  Finally,  the  petition 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exi.sts  with 
the  applicant  on  a  material  issue  of  law 
or  fact,  including  references  to  specific 
portjons  of  the  application  for 
amendment  that  the  petitioner  disputes 
and  the  supporting  reasons  for  each 
dispute;  or,  if  the  petitioner  believes 
that  the  application  for  amendment  fails 
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to  contain  information  on  a  relevant 
matter  as  required  by  law,  the 
identification  of  each  failure,  and  the 
supporting  reasons  for  the  petitioner’s 
belief,  bach  contention  must  be  one 
that,  if  proven,  would  entitle  the 
petitioner  to  relief.  A  petitioner  who 
fails  to  satisfy  these  requirements  with 
respect  to  at  least  one  contention  will 
not  be  [)ermitted  to  participate  as  a 
party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  tf)  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  oppf)rtunity  to 
participate  fully  in  the  conduct  of  the 
hearing  with  respect  to  resolution  of 
that  person’s  admitted  contentions, 
including  the  opportunity  to  present 
evidence  and  to  submit  a  cross- 
examination  plan  for  cro.ss-examination 
of  witnesses,  consistent  with  the  NRC’s 
regulations,  policies,  and  procedunjs. 
The  Atomic  Safety  and  Licensing  Board 
will  sot  the  time  and  place  for  any 
prehearing  conferences  and  evidentiary 
hearings,  and  the  appropriate  notices 
will  be  proviiled. 

Petitions  for  leave  to  intervene  and 
requests  for  hearing,  and  motions  for 
leave  to  file  new  or  amended 
contentions  that  are  filed  after  the 
deadline  in  10  CFR  2. .100(1))  will  not  be 
entertained  absent  a  determination  by 
the  Ciommission,  the  Atomic  Safety  and 
Licensing  Board  or  a  Presiding  Officer 
that  the  filing  demonstrates  good  cause 
bv  .satisfying  the  following  three  factors 
in  10  CFR  2;:i09{c)(l):  (i)  The 
informatioii  upon  vvliir.h  the  filing  is 
based  was  not  previously  available;  (ii) 
The  information  upon  which  the  filing 
is  based  is  materially  different  from 
information  previously  available;  and 
(iii)  The  filing  has  been  submitted  in  a 
timely  fashion  based  on  the  availability 
of  the  sub.secpient  information. 

A  State,  local  governmental  body, 
Federally-recognized  Indian  Tribe,  or 
ageiu:y  thereof  may  submit  a  petition  to 
the  (Commission  to  participate  as  a  party 
under  10  (CT’R  2.309(h)(1)  and  (2).  The 
petition  should  state  the  nature  and 
extent  of  the  ptititioner’s  interest  in  the 
proceeding.  The  petition  should  be 
submitted  to  the  ("ommission  by  May 
20,  2013.  'The  petition  mu.st  be  filed  in 
accordance  with  the  filing  instructions 
in  .Section  III  of  this  document,  and 
should  meet  the  nKjuirements  for 
petitions  for  leave  to  intervene  set  forth 
in  this  section,  except  that  under  10 
CFR  2.309(h)(2),  .State  and  Federally- 
recognized  Indian  tribes  do  not  need  to 
address  the  standing  recpiirements  in  10 
CFR  2.309(d)  if  the  facility  is  located 
within  its  boundaries.  A  State,  local 
governmental  body.  Federally- 
recognized  Indian  Tribe,  or  agency 


thereof  may  al.so  have  the  opportunity  to 
participate  in  a  hearing  as  a  nonparty 
pursuant  to  10  CFR  2.31.5(c), 

Any  person  who  does  not  wish,  or  is 
not  qualified,  to  become  a  party  to  this 
j)roceeding  may  request  permission  to 
make  a  limited  appearance  pursuant  to 
the  provisions  of  10  C"FR  2.315(a).  A 
person  making  a  limited  appearance 
may  make  an  oral  or  written  statement 
of  position  on  the  i.ssues,  but  may  not 
otherwise  participate  in  the  proceeding. 

A  limited  appearance  may  be  made  at 
any  session  of  the  hearing  or  at  any 
prehearing  conference,  subject  to  such 
limits  and  conditions  as  may  be 
imposed  by  the  Atomic  Safety  and 
Licensing  Board.  Persons  desiring  to 
make  a  limited  appearance  are 
requested  to  inform  the  Secretary  of  the 
(Commission  by  May  20,  2013. 

III.  Flectronic  Submissions  (K-Filing) 

All  documents  filed  in  NRC 
adjudicatory  proceedings,  including  a 
request  for  hearing,  a  petition  for  leave 
to  intervene,  any  motion  or  other 
document  filed  in  the  proceeding  prior 
to  the  submission  of  a  request  for 
hearing  or  petition  to  intervene,  and 
documents  filed  by  interested 
governmental  entities  participating 
under  10  ("FR  2.315(c),  must  be  filed  in 
af;cordance  with  the  NRCC  E-Filing  rule 
(72  FR  49139,  August  28,  2007).  The  E- 
Filing  process  requires  participants  to 
submit  and  serve  all  adjudicatory 
do(,uments  over  the  internet,  or  in  some 
cases  to  mail  copies  on  electronic 
storage  media.  Participants  may  not 
submit  paper  copies  of  their  filings 
unless  they  seek  an  exemption  in 
ac.cordance  with  the  procedures 
de.scribed  below. 

To  comply  with  the  procedural 
requirements  of  E-Filing,  at  least  10 
days  prior  to  the  filing  deadline,  the 
participant  should  contact  the  Office  of 
the  .Secretary  bv  email  at 
hcaring.(iocket@im:.gov,  or  by  telephone 
at  301-415-1677.  to  request  (1)  a  digital 
identification  (ID)  certificate,  wdiich 
allows  the  participant  (or  its  counsel  or 
re})resentative)  to  digitally  sign 
documents  and  access  the  E-.Subniittal 
server  for  any  proceeding  in  which  it  is 
participating;  and  (2)  advise  the 
Secretary  that  the  participant  will  be 
.submitting  a  recpiest  or  petition  for 
hearing  (even  in  instances  in  which  the 
participant,  or  its  counsel  or 
representative,  already  holds  an  NRO 
i.s.sued  digital  ID  certificate).  Based  upon 
this  information,  the  .Secretary  will 
establish  an  electronic  docket  for  the 
hearing  in  this  proceeding  if  the 
.Secretary  has  not  already  e.stablished  an 
electronic  docket. 


Information  about  applying  for  a 
digital  ID  certificate  is  available  on  the 
NRC’s  public  Web  site  at  http:// 
ivww.nrc.gov/site-lwip/e-suhmittals/ 
apply-cnrtificates.html.  System 
requirements  for  accessing  the  E- 
Submittal  server  are  detailed  in  the 
NRC’s  “Guidance  for  Electronic 
Submission,”  which  is  available  on  the 
agency’s  public  W'eb  site  at  http:// 
wH'U'.nrc.gov/sitn-hclp/a- 
subuiittals.html.  Participants  may 
attempt  to  use  other  softw'are  not  li.sted 
on  the  Web  site,  but  should  note  that  the 
NRC’s  E-Filing  systen*  does  not  support 
unlisted  .software,  and  the  NRC  Meta 
.System  Help  Desk  will  not  be  able  to 
offer  a.ssistance  in  using  unli.sted 
softw'are. 

If  a  participant  is  electronically 
submitting  a  document  to  the  NRC^  in 
accordance  with  the  E-Filing  rule,  the 
|)articipant  must  file  the  document 
using  the  NRCTs  online,  Web-based 
submission  form.  In  order  to  .serve 
doiaunents  through  the  Electronic 
Information  Exchange  System,  u.sers 
will  be  required  to  install  a  Web 
browser  plug-in  from  the  NRC's  Web 
site.  Further  information  on  the  Web- 
based  submission  form,  including  the 
in.stallation  of  the  Web  brow.ser  plug-in, 
is  available  on  the  NRC’s  public  Web 
site  at  http://www.nrc..gov/sitn-hiilp/e- 
snbniittals.html. 

Once  a  participant  has  obtained  a 
digital  ID  certificate  and  a  docket  has 
been  created,  the  participant  can  then 
submit  a  request  for  hearing  or  petition 
for  leave  to  intervene.  .Submi.ssions 
should  be  in  F’ortable  Document  Format 
(PDl')  in  accordance  with  NRC  guidance 
available  on  the  NR(]’s  public  VVeb  site 
at  http://\v\\'w.nrc.gov/sit(‘-he}p/e- 
submittals.htwl.  A  filing  is  considered 
complete  at  the  time  the  documents  are 
submitted  through  the  NR(Ts  E-Filing 
system.  To  be  timely,  an  electronic 
filing  must  be  submitted  to  the  E-Filing 
system  no  later  than  11:59  p.m.  Ea.slern 
Time  on  the  due  date.  Upon  receipt  of 
a  transmission,  the  E-Filing  .system 
time-stamps  the  document  and  sends 
the  submitter  au  email  notice 
confirming  receipt  of  the  document.  The 
E-Filing  .system  also  distributes  an  email 
notice  that  provides  access  to  the 
document  to  the  NRC’s  Office  of  the 
General  Counsel  and  any  others  who 
have)  advised  the  Office  of  the  Secretary 
that  they  w'ish  to  participate  in  the 
proceeding,  so  that  the  filer  need  not 
serve  the  documents  on  those 
participants  separately.  Therefore, 
applicants  and  other  participants  (or 
their  counsel  or  representative)  must 
apply  for  and  receive  a  digital  ID 
certificate  before  a  hearing  request/ 
petition  to  intervene  is  filed  so  that  they 
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can  obtain  access  to  the  document  via 
the  E-Filing  system. 

A  person  filing  electronically  using 
the  NRC’s  adjudicatory  E-Filing  system 
may  seek  assistance  by  contacting  the 
NRC  Meta  Sy.stem  Help  Desk  through 
the  “Contact  Us”  link  located  on  the 
NRC’s  public  Web  site  at  http:// 

Hwiv.  nrc.gov/site-help/e- 
subinittals-html,  by  email  to 
MSHD.Resource@nrc.gov,  or  by  a  toll- 
free  call  at  866-672-7840.  The  NRC 
Meta  System  Help  Desk  is  available 
between  8  a.m.  and  8  p.m..  Eastern 
Time,  Monday  through  Friday, 
excluding  government  holidays. 

Participants  who  believe  that  they 
have  a  good  cause  for  not  submitting 
documents  electronically  must  Fde  an 
exemption  request,  in  accordance  with 
10  CFR  2.302(g),  with  their  initial  paper 
filing  retjuesting  authorization  to 
continue  to  submit  documents  in  paper 
format.  Such  filings  must  be  submitted 
by:  (1)  first  class  mail  addressed  to  the 
Office  of  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  D(]  20.'j.'i5- 
0001,  Attention;  Rulemaking  and 
Adjudications  Staff,  or  (2)  c;ourier, 
express  mail,  or  expedited  delivery 
service  to  the  Office  of  the  Secretary. 
Sixteenth  Floor,  One  White  Flint  North, 
ll.'iSo  Rockville  Pike,  Rockville, 
Maryland,  20852,  Attention: 

Rulemaking  and  Adjudications  Staff. 
Participants  filing  a  document  in  this 
manner  are  responsible  for  serving  the 
document  on  all  other  participants. 
F'iling  is  considered  complete  by  first- 
class  mail  as  of  the  lime  of  deposit  in 
the  mail,  or  by  courier,  express  mail,  or 
expedited  delivery  service  upon 
depositing  the  document  with  the 
provider  of  the  service.  A  presiding 
officer,  having  granted  an  exemption 
request  from  using  E-Filing,  may  require 
a  participant  or  party  to  use  E-Filing  if 
the  presiding  officer  subsequently 
determines  that  the  reason  for  granting 
the  exemption  from  use  of  E-Filing  no 
longer  exists. 

Documents  submitted  in  adjudicatory 
proceedings  will  appear  in  the  NRC’s 
electronic  hearing  docket  which  is 
available  to  the  public  at  http:// 
ehcil  .nrc.gov/ehd/,  unless  excluded 
pursuant  to  an  order  of  the  Commission, 
or  the  presiding  officer.  Participants  are 
requested  not  to  include  personal 
privacy  information,  such  as  social 
security  numbers,  home  addresses,  or 
home  phone  numbers  in  their  filings, 
unless  an  NRC  regulation  or  other  law 
requires  submission  of  such 
infonnation.  With  respect  to 
copyrighted  works,  except  for  limited 
excerpts  that  serve  the  purpose  of  the 
adjudicatory  filings  and  would 


constitute  a  Fair  Use  application, 
participants  are  requested  not  to  include 
copyrighted  materials  in  their 
submission. 

Order  Imposing  Procedures  for  Access 
to  Sensitive  Unclassified  Non- 
Safeguards  Information  for  Contention 
Preparation 

A.  This  Order  contains  instructions 
regarding  how  potential  parties  to  this 
proceeding  may  request  access  to 
documents  containing  Sensitive 
Unclassified  Non-Safeguards 
Information  (SUNSI). 

B.  Within  10  days  after  publication  of 
this  notice  of  hearing  and  opportunity  to 
petition  for  leave  to  intervene,  any 
potential  parly  who  believes  access  to 
SUNSI  is  necessary  to  respond  to  this 
notice  may  request  such  access.  A 
“potential  party”  is  any  penson  who 
intends  to  participate  as  a  party  by 
demon.strating  standing  and  filing  an 
admissible  contention  under  10  CFR 
2.309.  Requests  for  access  to  SUNSI 
submitted  later  than  10  days  after 
publication  of  this  notice  will  not  be 
considered  absent  a  shf)wing  of  good 
cause  for  the  late  filing,  addressing  why 
the  request  could  not  have  been  filed 
earlier. 

C.  The  requester  .shall  submit  a  letter 
requesting  permission  to  access  SUNSI 
to  the  Office  of  the  Secretary,  U.S. 
Nuclear  Regulatorv  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  .Staff, 
and  {)rovide  a  copy  to  the  Associate 
Ceneral  Counsel  for  Hearings, 
Enforcement  and  Administration.  Office 
of  the  Ceneral  (Counsel,  Washington,  DC 
2055.5-0001.  The  expedited  delivery  or 
courier  mail  addrfiss  for  both  offices  is; 
U.S.  Nuclear  Regvdatory  Commission, 
11555  Rockville  Pike,  Rockville, 
Maryland  20B52.  The  email  address  for 
the  Office  of  the  Secretary  and  the 
Office  of  the  Gfmeral  Counsel  are 
Hearing.Docket@nrc.gov  and  v 
OGCniailcentcr@nrc.gov,  respectively.' 
The  request  must  include  the  following 
information: 

(1)  description  of  the  licensing 
action  with  a  citation  to  this  Federal 
Register  notice; 

(2)  The  name  and  address  of  the 
potential  party  and  a  de.scription  of  the 
potential  party’s  partit:ularized  interest 
that  could  be  harmed  by  the  action 
identified  in  C.(l):  and 

(3)  The  identity  of  the  individual  or 
entity  requesting  access  to  SUNSI  and 

‘  Whilo  a  roqutist  for  hearing  or  petition  to 
intervene  in  tlii.s  proceeding  mu.st  comply  with  the 
filing  roijiiirement.s  of  the  NRC’s  "E-Filing  Rule," 
the  initial  request  to  access  SUNSI  under  the.se 
procedures  should  l)e  submitted  as  de.scribed  in  this 
paragraph. 


the  requester’s  basis  for  the  need  for  the  i 
information  in  order  to  meaningfully  1 

participate  in  this  adjudicatory 
proceeding.  In  particular,  the  request 
must  explain  why  publicly-available 
versions  of  the  information  requested 
would  not  be  sufficient  to  provide  the 
basis  and  specificity  for  a  proffered 
contention. 

D.  Based  on  an  evaluation  of  the 

information  submitted  under  paragraph  i 

C.(3)  the  NRC  staff  will  determine 

within  10  days  of  receipt  of  the  reque.st 
whether: 

(1)  There  is  a  reasonable  basis  to 
believe  the  petitioner  is  likely  to 
establish  standing  to  participate  in  this 
NRC  proc.eeding;  and 

(2)  The  requestor  has  established  a 
legitimate  need  for  access  to  SUNSI. 

E.  If  the  NRC  staff  determines  that  the 

requestor  satisfies  both  D.(l)  and  D.(2) 
above,  the  NR('  staff  will  notify  the  _ 

requestor  in  writing  that  access  to  ■ 

SUNSI  has  been  granted.  The  written  “ 

notification  will  contain  instructions  on  ^ 
how  the  recjuestor  may  obtain  copies  of 

the  requested  documents,  and  any  other  ^ 
conditions  that  may  apply  to  access  to 
those  documents.  These  conditions  may 
include,  but  are  not  limited  to,  the 
signing  of  a  Non-Disclosure  Agreement  ^ 
or  Affidavit,  or  Protective  (Irder-  setting 
forth  terms  and  conditions  to  prevent 
the  unauthorized  or  inadvertent 
disclosure  of  SUN.Sl  by  each  individual 
who  will  b(!  granted  access  to  .SUNSI. 

F.  Filing  of  Contentions.  Any  | 

contentions  in  the.se  proceedings  that  W 

are  based  upon  the  information  received 

as  a  result  of  the  request  made  for 
SUNSI  must  be  filed  by  the  requestor  no 
later  than  25  days  after  the  requestor  is 
granted  access  to  that  information.  ‘ 

However,  if  more  than  25  days  remain  t 

between  the  date  the  petitioner  is 
granted  access  to  the  information  and 
the  deadline  for  filing  all  other 
contentions  (as  established  in  the  notice 
of  hearing  or  opportunity  for  hearing), 
the  petitioner  may  file  its  SUN.SI 
contentions  by  that  later  deadline. 

G.  Review  of  Denials  of  Access. 

(1)  If  the  request  for  access  to  .SUNSI 
is  denied  by  the  NRC  staff  either  after 
a  determination  on  .standing  and  need 
for  access,  or  after  a  determination  op 
trustworthiness  and  reliability,  the  NRC 
staff  shall  immediately  notify  the 
requestor  in  writing,  briefly  stating  the 
reason  or  reasons  for  the  denial. 

(2)  The  requester  may  challenge  the 
NRC  staffs  adverse  determination  by 

2  Any  motion  for  Protective  Order  or  draft  Non- 
Di.sctosure  Affidavit  or  Agreement  for  SUNSI  mu.st 
be  filed  with  the  presiding  officer  or  the  Chief 
Administrative  Judge  if  the  presiding  officer  has  not 
yet  Ijeen  designated,  within  30  days  of  the  deadline 
for  the  receipt  of  the  wTitten  access  request. 
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filing  a  challenge  within  5  days  of 
receipt  of  that  determination  with:  (a) 
The  presiding  officer  designated  in  this 
proceeding;  (b)  if  no  presiding  officer 
lias  been  appointed,  the  (Uiief 
Administrative  judge,  or  if  he  or  she  is 
unavailable,  another  administrative 
judge,  or  an  administrative  law  judge 
with  jurisdiction  pursuant  to  10  CFR 
2.31  H{a);  or  (c)  if  another  officer  has 
been  designated  to  rule  on  information 
access  issues,  with  that  officer. 

H.  Review'  of  Grants  of  Access.  A 
party  other  than  the  requester  may 
challenge  an  NRC  staff  determination 
granting  access  to  .SUN.SI  whose  release 
would  harm  that  party’s  interest 
independent  of  the  proceeding.  Such  a 


challenge  must  be  filed  with  the  Chief 
Administrative  judge  within  5  days  of 
the  notification  by  the  NRC  staff  of  its 
grant  of  access. 

If  challenges  to  the  NRC  staff 
determinations  are  filed,  these 
procedures  give  way  to  the  normal 
process  for  litigating  disputes  ' 
concerning  access  to  information.  The 
availability  of  interlocutory  review  by 
the  Commission  of  orders  ruling  on 
such  NRC  staff  determinations  {whether 
granting  or  denying  access)  is  governed 
by  10  CFR  2.31  i.'* 

I.  The  (Commission  expects  that  the 
NRC,  staff  and  presiding  officers  (and 
any  other  reviewing  officers)  will 
consider  and  resolve  requests  for  access 


to  .SUNSI,  and  motions  for  protective 
orders,  in  a  timely  fashion. in  order  to 
minimize  any  unnecessary  delays  in 
identifying  those  petitioners  who  have 
standing  and  who  have  propounded 
contentions  meeting  the  specificity  and 
basis  requirements  in  10  CFR  Fart  2. 
Attachment  1  to  this  Order  summarizes 
the  general  target  schedvde  for 
processing  and  resolving  requests  under 
these  procedures. 

It  is  so  ordered. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  March  2013. 

For  the  ('.omniission. 

Annette  L.  Vietti-(Cook, 

Secretary'  of  the  (Minmission. 


Attachment  1— General  Target  Schedule  for  Processing  and  Resolving  Requests  for  Access  to  Sensitive 
Unclassified  Non-Safeguards  Information  in  This  Proceeding 


Day 


Event/activity 


0  .. 

10 

60 

20 


25 


30 

40 

A 


A  +  3  . 
A  +  28 


A  +  53  . 
A  +  60  . 
>A  +  60 


Publication  of  Federal  Register  notice  of  hearing  and  opportunity  to  petition  for  leave  to  intervene,  including  order  with  in¬ 
structions  for  access  requests. 

Deadline  for  submitting  requests  for  access  to  Sensitive  Unclassified  Non-Safeguards  Information  (SUNSI)  with  information: 
supporting  the  standing  of  a  potential  party  identified  by  name  and  address:  describing  the  need  for  the  information  in  order 
for  the  potential  party  to  participate  meaningfully  in  an  adjudicatory  proceeding. 

Deadline  for  submitting  petition  for  intervention  containing;  (i)  Demonstration  of  standing;  (ii)  all  contentions  whose  formulation 
does  not  require  access  to  SUNSI  (+25  Answers  to  petition  for  intervention;  +7  petitioner/requestor  reply) 

The  U  S.  Nuclear  Regulatory  Commission  (NRC)  staff  informs  the  requester  of  the  staff’s  determination  whether  the  request 
tor  access  provides  a  reasonable  basis  to  believe  standing  can  be  established  and  shows  need  for  SUNSI.  (NRC  staff  also 
informs  any  party  to  the  proceeding  whose  interest  independent  of  the  proceeding  would  be  harmed  by  the  release  of  the 
information).  If  the  NRC  staff  makes  the  finding  of  need  for  SUNSI  and  likelihood  of  standing,  NRC  staff  begins  document 
processing  (preparation  of  redactions  or  review  of  redacted  documents). 

If  NRC  staff  finds  no  “need"  or  no  likelihood  of  standing,  the  deadline  for  petitioner/requester  to  file  a  motion  seeking  a  ruling 
to  reverse  the  NRC  staffs  denial  of  access;  NRC  staff  files  copy  of  access  determination  with  the  presiding  officer  (or  Chief 
Administrative  Judge  or  other  designated  officer,  as  appropriate).  If  the  NRC  staff  finds  “need"  for  SUNSI,  the  deadline  for 
any  party  to  the  proceeding  whose  interest  independent  of  the  proceeding  would  be  harmed  by  the  release  of  the  informa¬ 
tion  to  file  a  motion  seeking  a  ruling  to  reverse  the  NRC  staff’s  grant  of  access. 

Deadline  for  NRC  staff  reply  to  motions  to  reverse  NRC  staff  determination(s). 

(Receipt  +30)  If  NRC  staff  finds  standing  and  need  for  SUNSI,  deadline  for  NRC  staff  to  complete  information  processing  and 
file  motion  for  Protective  Order  and  draft  Non-Disclosure  Affidavit.  Deadline  for  applicant/ticensee  to  file  Non-Disclosure 
Agreement  for  SUNSI. 

If  access  granted:  Issuance  of  presiding  officer  or  other  designated  officer  decision  on  motion  for  protective  order  for  access 
to  sensitive  information  (including  schedule  for  providing  access  and  submission  of  contentions)  or  decision  reversing  a 
final  adverse  determination  by  the  NRC  staff. 

Deadline  for  filing  executed  Non-Disclosure  Affidavits.  Access  provided  to  SUNSI  consistent  with  decision  issuing  the  protec¬ 
tive  order. 

Deadline  for  submission  of  contentions  whose  development  depends  upon  access  to  SUNSI.  However,  if  more  than  25  days 
remain  between  the  petitioner’s  receipt  of  (or  access  to)  the  information  and  the  deadline  for  filing  all  other  contentions  (as 
established  in  the  notice  of  hearing  or  opportunity  for  hearing),  the  petitioner  may  file  its  SUNSI  contentions  by  that  later 
deadline. 

i  (Contention  receipt  +25)  Answers  to  contentions  whose  development  depends  upon  access  to  SUNSI. 

I  (Answer  receipt  +7)  Petitioner/Intervenor  reply  to  answers. 

1  Decision  on  contention  admission. 


IFR  Dor.  201.3-06279  Filed  3-18-13;  8:45  ami 
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■’Requesters  should  note  that  the  filing 
requirements  of  the  NRC’s  E-Filing  Rule  (72  FR 
49139;  August  28,  2007)  apply  to  appeals  of  NRCl 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meetings 

AGENCY  HOLDING  THE  MEETINGS:  Nuclear 
Regulatory  (Commission  [NRC-2013- 
0001] 


staff  determinations  {f)er:ause  they  must  be  serx'ej 
on  a  presiding  officer  or  the  Commission,  as 


DATES;  Weeks  of  March  18,  25,  April  1, 
8.  15.  22,  2013. 

pLace:  Commissioners’  Conference 
Room,  11555  Rockville  Pike.  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 


applicable),  but  not  to  the  initial  .SI  INSI  rtniuest 
submitted  to  the  NRC  staff  under  those  procedures. 


16894 


Federal  Register/ Vol.  78,  No.  53 /Tuesday,  March  19,  2013 / Notices 


Week  of  March  18,  2013 

There  are  no  meetings  scheduled  for 
the  week  of  March  18,  2013. 

Week  of  March  25,  2013 — Tentative 
There  are  no  meetings  scheduled  for 
the  week  of  March  25,  2013. 

Week  of  April  1,  2013 — Tentative 

Tuesday  April  2,  2013 

9:30  a.m.  Meeting  with  Organization  of 
Agreement  Stat»!s  (tlAS)  and 
(Conference  of  Radiation  Control 
Program  Directors  (CRCPD)  (Public 
Meeting)  (Contact;  Cindy  Flannerv. 
301-415-0223) 

This  meeting  will  be  webcast  live  at 
th(!  Web  address — wwiv.nrc.gov. 

Week  of  April  8,  2013 — Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  April  8,  2013. 

Week  of  April  15,  2013 — Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  April  15,  2013. 

Week  of  April  22,  2013 — Tentative 

Tuesday  April  23,  2013 

9:00  a.m.  Briefing  on  the  Status  of 
Lessons  Learned  from  the 
Fukushima  Dai’ichi  Accident 
(Public  Meeting)  (Contact:  William 
D.  Reckley,  301^15-7490) 

This  meeting  will  be  w'ebcast  live  at 
the  Web  addres.s — u'h  w./jrc.goi^ 

*  The  schedule  for  (Commission 

meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings, 
call  (recording) — 301-415-1292. 

(Contact  person  for  more  information: 

Rochelle  Bavol.  301-415-1651. 

***** 

The  NRC  Commission  Me»;ting 
Schedule  can  be  found  on  the  Internet 
at:  http://\vww. nrc.gov/puhlic-invoIve/ 
puhlic-meetings/schednie.htnd. 
***** 

The  NRC  provides  reasonable 
accommodation  to  individuals  with 
di.sabilities  where  appropriate.  If  you 
need  a  reasonable  accommodation  to 
participate  in  these  public  meetings,  or 
need  this  meeting  notice  or  the 
transcript  or  other  information  from  the 
public  meetings  in  another  format  (e.g. 
braille,  large  print),  plea,se  notify 
Kimberly  Meyer,  NRC  Disability 
Program  Manager,  at  301-287-0727,  or 
by  email  at  kiniherly.ineyer- 
chanihers@nrc.gov.  Determinations  on 
requests  for  reasonable  accommodation 
will  be  made  on  a  ca.se-by-case  basis. 
'* * * * ***** 

This  notice  is  distributed 
electronically  to  subscribers.  If  you  no 


longer  wish  to  receive  it,  or  w'ovdd  like 
to  he  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington.  DC  20555  (301-415-1969), 
or  send  an  email  to 
darlene.  \vright@nrc.gov. 

Dated:  March  14,  2013. 

Rochelle  C.  Bavol, 

Policy  Coordinator,  Office  of  the  Secivtary. 

Il’R  Doc.  Filed  4:15  pml 
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NUCLEAR  REGULATORY 
COMMISSION 

[NRC-201 2-0310;  Docket  Nos.:  50-445  and 
50-446;  License  Nos.:  NPF-87  and  NPF- 
89] 

In  the  Matter  of  Luminant  Generation 
Company  LLC,  Comanche  Peak 
Nuclear  Power  Plant,  Units  1  and  2; 
Order  Approving  the  Proposed  Internal 
Restructuring  and  Indirect  Transfer  of 
License;  Correction 

agency:  Nuclear  Regulatory 
(kimmission. 

ACTION:  Notice;  correction. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  is  correcting  a  notice  that 
was  published  in  the  Federal  Register 
(FR)  on  March  5,  2013  (78  FR  14361), 
regarding  the  order  approving  the 
proposed  internal  restructuring  and 
indirect  transfer  of  license.  This  action 
is  necessary  to  correct  the  date  of  a 
safety  evaluation  that  was  incorret:tly 
referenced  in  Section  II  of  this  notice. 
The  safety  evaluation  date  was  corrected 
by  letter  dated  February  25,  2013,  which 
is  available  in  the  Agencywide 
Documents  Access  and  Management 
System  (ADAMS)  at  Accession  No. 
ML1,3056A266. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cindy  Bladey,  Chief,  Rules, 
Announcements,  and  Directives  Branch, 
(Iffice  of  Administration,  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-{)0()l;  telephone  301-492- 
3667;  email;  Cindy.Bladey@nrc.gov. 

Correction 

In  the  FR  of  March  5,  2013,  in  FR  Doc. 
2013-05021,  on  page  14362,  .second 
column,  first  complete  paragraph, 
correct  the  last  sentence  to  read: 

The  findings  set  forth  above  are 
supported  by  a  safety  evaluation  dated 
February  22,  2013. 

ftaltul  in  Rockville,  Maryland,  this  13th 
flay  of  March  2013. 


For  the  Nuclear  Regulatory  Commission. 
Cindy  Bladey, 

Chief,  Buies,  Announcements,  and  Directives 
Branch,  Division  of  Administrative  Services, 
Office  of  Administration. 

(F'R  Doc.  20i;t-O«23B  Filed  3-l«-13;  8:45  ami 
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RECOVERY  ACCOUNTABILITY  AND 
TRANSPARENCY  BOARD 

Agency  Information  Collection 
Activities:  Renewal  of  Currently 
Approved  Collection;  Comment 
Request 

ACTION:  Notice  of  submission  to  Office 
of  Management  and  Budget  and  3()-day 
public  comment  period. 

SUMMARY:  The  Recovery  Accountability 
and  Transparency  Board  (Board)  is 
giving  public  notice  that  it  will  submit 
a  currently  approved  information 
collection  to  the  Office  of  Management 
and  Budget  (OMB)  for  renewal.  The 
public  and  affected  federal  agencies  are 
invited  to  comment  on  the  proposed 
approval  renewal  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(PRA). 

DATES:  Written  comments  must  be 
submitted  to  OMB  at  the  address  below 
on  or  before  April  18,  2013  to  be  assured 
of  consideration. 

ADDRESSES:  .Send  all  comments  to 
.Sharon  Mar,  Desk  (Officer  for  the 
Recovery  Accountability  and 
Transparency  Board,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503;  fax  202-39.5-5167;  or  email 
to  smar@onib.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  PRA,  the  Board  invites  the  general 
public  and  affected  federal  agencies  to 
comment  on  the  proposed  information 
collection  approval  renewal.  The  Board 
published  a  previous  notice  of  proposed 
information  collection  approval  renewal 
on  December  26,  2012,  see  77  FR  76097 
(Dec.  26,  2012),  corrected  at  78  F'R  4175 
(Jan.  18,  2013).  No  comments  were 
received.  On  February  19,  2013,  OMB 
granted  the  Board's  request  for  an 
emergency  extension  of  the  information 
collection  approval,  extending  the 
expiration  date  of  the  current  approval 
from  February  28,  2013,  to  March  31. 
2013.  The  purpose  of  this  notice  is  to 
allow'  for  an  additional  30  days  for 
public  comment  pursuant  to  5  C.FR 
1320.10. 

In  response  to  this  notice,  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  information 
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collection  is  noces.sary  for  the  proper 
performance  of  the  functions  of  the 
Board;  (h)  the  accuracy  of  the  Board’s 
estimate  of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  (d) 
ways  to  minimize  the  burden  of  tbe 
colleidion  of  information  on 
respondents,  including  the  use  of 
information  technology;  and  (e)  whether 
small  businesses  are  affected  by  this 
collection. 

In  this  notice,  the  Board  is  soliciting 
comments  concerning  the  following 
i  n  form  at  i  on  col  1  ect  ion: 

Title  of  Collection  : 
FederalReporting.gov  Recipient 
Registration  .System. 

ICB  Reference  No.:  200912-0430-001 . 

OMR  Control  No.:  0430-0002. 

ICR  Slatus:The  approval  for  this 
information  collection  is  .sclnululed  to 
expire  on  3/31/2013. 

Des(:ri])tion:  .Section  1.'512  of  the 
American  Recovery  and  Reinvestment 
Ai:t  of  2009,  Public  Law  11 1-.*!,  123  Stat. 
11.5  (2009)  (Recovery  Act),  requires 
recipients  of  Recovery  Act  funds  to 
report  on  the  use  of  those  funds.  The.se 
reports  are  submitted  to 
FederolReporting.gov,  and  certain 
information  from  these  reports  is  then 
posted  to  the  publically  available  Web 
sit(^  Recover}'.gov. 

The  FederalReporting.gov  Recipient 
Registration  System  (FRRS)  was 
developed  to  protect  the  Board  and 
FedernlReporfing.gov  users  from 
individuals  seeking  to  gain 
unauthorized  access  to  user  accounts  on 
FederalReporting.gov.  FRRS  is  used  for 
the  purpo.se  of  verifying  the  identity  of 
the  user;  allowing  users  to  establish  an 
account  on  FedcralReporting.gov; 
providing  users  access  to  their 
FederalReporting.gov  account  for 
reporting  data;  allowing  u.sers  to 
customize,  update,  or  terminate  their 
accounts  with  FederalReporting.gov; 
and  renewing  or  revoking  a  user’s 
account  on  FederalReporting.gov, 
thereby  protecting  FederolReporting.gov 
and  FederalReporting.gov  users  from 
potential  harm  caused  by  individuals 
with  malicious  intentions  gaining 
unauthorized  access  to  the  system. 

To  assist  in  this  goal,  FRRS  will 
collect  a  registrant’s  name,  email 
address,  telephone  number  and 
extension,  three  security  questions  and 
answ'ers,  and,  by  way  of  a  DUNS 
number,  organization  information.  The 
person  registering  for 
FederolReporiing.gov  will  generate  a 
self-assigned -password  that  will  be 
stored  on  the  FRRS,  but  will  only  be 
acce.ssible  to  the  registering  individual. 


Affected  Public:  Private  sector,  and 
state,  local,  and  tribal  governments. 

Total  Fstimoted  Number  of 
Respondents:  1 ,000. 

Fre(juency  of  Responses:  f  Jnce. 
Total  Estimated  Annual  Burden 
Hours:  83. 

Dated;  March  14,  201.3. 

Atticus  ).  Reaser, 

General  Counsel,  Recovnrv  AccountobHHy 
and  Transparenev  Board. 

II'K  Doc.  20i:t-0H278  Filml  H:4.S  ainl 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-69129;  File  No.  SR-CBOE- 
2013-033] 

Self-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 
Incorporated;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Relating  to  Complex 
Orders  and  Mini-Options 

March  13,  2013. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),*  and  Rule  19li-4  thereunder,^ 
notice  is  hereby  given  that  on  March  7, 
2013,  Chicago  Board  Options  Exchange, 
Incorporated  (the  “Exchange”  or 
“CBOE”)  filed  with  the  Securities  and 
Exchange  Commi.ssion  (the 
“Commission”)  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below',  which  items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  .solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
rules  related  to  complex  orders.  The  text 
of  the  proposed  rule  change  is  also 
available  on  the  Exchange’s  Web  site 
[http://v\'ww.choe.org/legal)  at  the 
Exchange’s  Office  of  the  Secretary,  and 
at  the  Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 


'  15  II.S.C.  78s(l))(l). 
2  17  CFR  240.19l>-4. 


jiropo.sed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below'.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory'  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Ride 
Change 

1.  Purpose 

(-BC)E  recently  amended  its  rules  to 
allow'  for  the  listing  of  mini-options  on 
.SPUR  .S&P  500  (“.SPY”),  Apple,  Inc. 
(“AAPL”),  SPUR  Gold  Trust  (“GLD”). 
Google  Inc.  (“C(X)G”)  and  Amazon.com 
Inc.  (“AMZN”).-*  Mini-option  trading  is 
expec;tod  to  commence  in  March  2013. 
Whereas  standard  option  contracts 
represent  a  deliverable  of  100  shares  of 
an  underlying  security,  mini-options 
contracts  represent  a  deliv'orable  of  10 
shares.  Except  for  the  difference  in  the 
number  of  deliverable  shares,  mini- 
options  have  the  same  terms  and 
contract  characteristics  as  regular-sized 
equity  and  ETF  options,  including 
exercise  .style.  Accordingly,  the 
Exchange  noted  in  its  original  mini¬ 
option  filing  that  Exchange  rules  that 
apply  to  the  trading  of  standard  option 
contracts  would  apply  to  mini-option 
contracts  as  well."* 

Prior  to  the  commencement  of  trading 
mini-options,  the  Exchange  proposes  to 
amend  Rule  6.53C  (Complex  Orders  on 
the  Hybiiil  System)  and  Rule  6.80 
(Definitions)  to  provide  that  Exchange 
rules  regarding  complex  orders  shall 
apply  to  mini-options  and  that 
con.sequently.  Trading  Permit  Holders 
may  execute  complex  and  .stock-option 
orders  involving  mini-options. 

Moreover,  the  Exchange  seeks  to  amend 
these  rules  to  provide  that  all 
permissible  ratios  referenced  in  the 
definitions  of  stock-option  orders 
represent  the  total  number  of  shares  of 
the  underlying  stock  in  the  option  leg  to 
the  total  number  of  shares  of  the 
underlying  .stock  in  the  .stock  leg. 

By  way  of  background,  CBOE  Rule 
6.53C  governs  Complex  Orders  on  the 
Hybrid  System  and  CBOE  Rule  6.80  lists 
definitions  applicable  to  intermarket 
linkage.  Currently,  stock-option  orders 
are  defined  in  Rule  6.53C(a)(2)  and 
6.80(4)(ii)(A)-(B)  as  trades  where  the 
options  leg  of  the  trade  is  coupled  with 


'•*  See  Securities  Exchange  Act  Relea.se  No.  68().56 
Oanuary  15.  2013),  78  FR  4526  (January  22,  2013) 
(Notice  of  Filing  and  Immediate  Effectiveness  of  a 
Proposed  Rule  Change  to  Li.st  and  Trade  Ciptinn 
Contrac.ts  Overlying  10  .Shares  of  Ortain  Securities) 
(.SR-CBOE-2013-<)01). 

*Id. 
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the  purchase  or  sale  of  either  (1)  the 
same  number  of  units  of  the  underlying 
stoi;k  or  convertible  security,  or  (2)  the 
number  of  units  of  the  underlying  stock 
or  convertible  security  necessary  to 
create  a  “delta  neutral”  position,  but  in 
no  case  in  a  ratio  greater  than  8  option 
contracts  per  unit  of  trading  of  the 
underlying  stock  or  convertible  security 
established  for  that  series  by  the 
Clearing  Corporation.  Therefore,  under 
this  definition  it  would  be  permissible 
to  execute,  for  example,  a  trade  where 
the  options  leg  consists  of  one  (1) 
standard  option  contract  (i.e.,  100 
shares)  and  the  stock  leg  consists  of  100 
shares  of  the  underlying  stock. 
Additionally,  it  would  Ire  permissible  to 
execute  a  trade  where  the  options  leg 
consists  of  eight  (8)  standard  option 
contracts  (i.e.,  800  shares)  and  the  stock 
leg  consists  of  100  shares  of  the 
underlying  stock. 

.Next,  “complex  order”  in  Rule 
f).53C(a)(l)  and  “complex  trade”  in  Rule 
6.80(4){i)  (collectively  referred  to  as 
“complex  orders”)  is  defined  as  any 
order  involving  the  execution  of  tw^o  or 
more  different  options  series  in  the 
same  underlying  security  occairring  at  or 
near  the  same  time  in  a  ratio  that  is 
equal  to  or  greater  than  one-to-three 
(.333)  and  less  than  or  equal  to  three-to- 
one  (3.00). 

The  Exchange  notes  that  the 
abovementionecl  permissible  ratios  were? 
established  to  ensure  that  only  complex 
and  stock-option  orders  that  seek  to 
achieve  legitimate  investment  strategies 
are  afforded  certain  benefits. 

I’articularly,  since  compliance  with 
trade-through  rules  may  impede  a 
market  participant’s  ability  to  achieve 
the  legitimate  investment  strategies  that 
complex  and  stock-option  orders 
facilitate,  an  exception  from  the 
prohibition  on  trade-throughs  is 
provided  for  any  transaction  that  was 
effected  as  a  portion  of  a  legitimate 
complex  or  stock-option  order. 

Requiring  a  meaningful  relationship 
between  the  different  legs  of  a  complex 
or  stock-option  order  prevents  market 
participants  from  taking  advantage  of 
these  orders  to  circumvent  the 
otherwise  applicable  trade-through  rules 
(e.g.,  preventing  the  execution  of  a 
stock-option  order  where  the  option  leg 
consists  of  100  options  (i.e.,  10,000 
shares)  and  the  stock  leg  consists  of  only 
100  shares). 

The  Exchange  first  proposes  to  amend 
the  definition  of  “stock-option  orders” 
in  Rule  6.5.3C(a)(2)  and  Rule 
0.80(4)(ii)(A)-(B).  As  discus.sed  above, 


^The  dofinilion.s  of  “i:cimpli!X  ordor"  in  Rule 
fi.5.'K;(a)(l)  and  "complex  trade"  in  Rule  6.80(4)(i) 
are  substantially  identical. 


the  stock-option  order  definition  in  both 
Rule  6.53C  and  Rule  6.80  clearly 
permits  that  an  option  leg  may  be 
coupled  wdth  a  stock  leg  representing 
the  same  number  of  units  of  the 
underlying  stock  (i.e.,  one-to-one  ratio). 
The  Exchange  seeks  to  provide  that 
mini-options  may  also  be  coupled  with 
a  stock  leg  if  the  stock  leg  repre.sent.s  the 
same  number  of  units  of  the  underlying 
.stock.  For  example,  pursuant  to  the 
definition,  it  would  be  permissible  to 
execute  a  trade  w'here  leg  one  consists 
of  one  (1)  mini-option  contract  (i.e..  10 
shares)  and  leg  two  consists  of  10  shares 
of  the  underlying  stock. 

Next,  the  Exchange  .seeks  to  amend 
the  stock-option  order  definition  in  Rule 
6.53C  and  Rule  6.80  to  provide  that  in 
addition  to  standard  options,  mini¬ 
options  may  be  coupled  with  a  stock  leg 
consisting  of  however  many  units  of  the 
underlying  stock  is  necessary  to  create 
a  delta  neutral  position,  provided  that 
the  total  number  of  shares  of  the 
underlying  stock  in  the  option  leg  to  the 
total  number  of  shares  of  the  underlying 
stock  in  the  stock  leg  does  not  exceed 
an  eight-to-one  ratio.  The  Exchange 
notes  the  definition  of  a  stock-option 
order  in  Rule  6.53C  and  Rule  6.80  was 
drafted  at  a  time  in  which  only  option 
contracts  with  a  deliverable  of  1 00 
shares  was  f;ontemplated.  Therefore,  the 
rules  do  not  address  how  the  eight-to- 
one  ratio  would  be  scaled  in  the  event 
an  option  with  a  non-standard 
deliverable  becomes  available  for 
trading.  The  language  of  the  rules  needs 
to  be  amended  so  that  it  is  clear  how 
Rule  6.53C  and  6.80  would  apply  to 
mini-options,  as  well  as  standard 
options.  Accordingly,  the  proposed 
change  specifies  that  the  permissible 
ratios  should  be  calculated  and  .scaled 
based  upon  the  total  number  of  shares 
of  the  underlying  stock  in  the  option  leg 
to  the  total  number  of  shares  of  the 
underlying  stock  in  the  stock  leg, 
in.stead  of  by  the  total  number  of  option 
contracts  in  the  option  leg  to  the  total 
number  of  .shares  of  the  underlying 
stock  in  the  .stock  leg.  An  example  of  a 
permitted  stock-option  order  involving 
mini-options  would  be  an  order  in 
w’hich  leg  one  consists  of  eighty  (80) 
mini-options  (i.e.,  800  shares)  and  leg 
two  consists  of  100  shares  of  the 
underlying  stock  (i.e.,  eight-to-one 
ratio).  Similarly,  an  order  where  leg  one 
consi.sts  of  eight  (8)  mini-options  (i.e.  80 
shares)  and  leg  two  consists  of  10  .shares 
of  the  underlying  stock  would  be 
permitted. 

'I’he  proposed  rule  change  provides 
that  market  participants  may  execute 
stock-option  orders  involving  mini¬ 
options.  The  proposed  change  also 
ensures  that  the  principle  behind  the 


permissible  ratios  (i.e.,  to  provide  a 
meaningful  relationship  between  the 
legs  of  complex  and  stock-option  orders) 
is  maintained  for  mini-options.  Finally, 
the  Exchange  notes  that  reference  to  the 
Clearing  Corporation  in  Rule  6.53C(a)(2) 
and  6.80(4)(ii)(A)-(B)  was  superfluous 
and  unnecessary  and  therefore  deleted. 

Next  the  Exchange  seeks  to  make  clear 
that  it  interprets  its  current  definition  of 
a  “complex  order”  in  Rule  6.53C(a)(l) 
and  “complex  trade”  in  Rule  6.80(4)(i)- 
(ii)  to  apply  to  both  standard  options 
and  mini-options.  The  Exchange  seeks 
to  provide  that  in  accordance  to  the 
provisions  of  Rule  6..53C  and  Rule  6.80, 
one  leg  of  a  complex  order  may  consist 
of  mini-option  contract(s)  and  the  other 
leg  of  the  order  may  consist  of  standard 
option(s),  .so  long  as  the  underlying 
security  is  the  .same  and  the  transaction 
does  not  violate  the  permissible  ratios 
set  forth  in  the  rules  (i.e.,  ratio  greater 
or  equal  to  one-to-three  or  less  or  erpial 
to  three-to-one).  Moreover,  the  Exchange 
.seeks  to  clarify  that  the.se  permissible 
ratios  represent  the  total  number  of 
shares  of  the  underlying  stock  in  the 
mini-option  leg  to  the  total  number  of 
shares  of  the  underlying  stock  in  the 
.standard  option  leg.  An  example  of  a 
permissible  complex  order  involving 
mini-options  and  standard  options 
would  be  an  order  in  which  leg  one 
consists  of  thirty  (30)  mini-options  (i.e., 
300  shares)  and  leg  twexconsists  of  one 
(1)  standard  option  (i.e.,  100  shares)  in 
the  .same  underlying  security  (i.e.,  a 
ratio  equal  to  3.0).  Another  example  of 
a  permissible  complex  order  would  be 
an  order  in  which  leg  one  consists  of  ten 
(10)  mini-options  (i.e.,  100  shares)  and 
leg  two  consists  of  one  (1)  standard 
option  (i.e.,  100  .shares)  in  the  same 
underlying  .sermrity  (i.e.,  a  ratio  equal  to 
one-to-one).  The  proposed  clarification 
will  reduce  potential  confusion  for 
investors  when  trading  of  mini-options 
becomes  effective. 

2.  Statutory  Basis 

The  Exchange  believes  the  propo.sed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder,  including  the  requirements 
of  Section  6(b)  of  the  Act.^’  In  particular, 
the  Exchange  believes  the  proposed  nile 
change  is  consistent  with  the  Section 
6(b)(5)  7  requirements  that  the  rules  of 
an  exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  to  foster  cooperation  and 
coordination  w'ith  persons  engaged  in 
facilitating  tran.sactions  in  securities,  to 
remove  impediments  to  and  to  perfect 


'MS  U.S.C.  78f{l)). 
ns  U.S.C.  78f(i>)(s). 
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the  mechanism  for  a  free  and  open 
market  and  a  national  market  system, 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

Specifically,  the  Exchange  believes 
that  investors  and  other  market 
participants  would  benefit  from  the 
current  rule  propo.sal  because  it  would 
allow  market  participants  to  take 
advantage  of  legitimate  investment 
strategies  and  execute  complex  orders 
and  stock-option  orders  in  mini-options. 
Additionally,  the  Exchange  believes  the 
proposed  rule  change  will  avoid 
investor  confusion  if  both  standard 
options  and  mini-options  on  the  same 
underlying  security  are  permitted  to 
trade  as  complex  orders  and  stock- 
option  orders.  Also,  the  propo.sal  to 
maintain  the  permi.ssible  ratios  that  are 
applicable  to  .standard  options  in 
proportion  for  mini-options  ensures  that 
the  principle  behind  the  permissible 
ratios  (i.e.,  to  provide  a  meaningful 
relation.ship  between  the  legs  of 
complex  and  stock-option  orders)  is 
maintained  for  mini-options,  which 
promotes  just  and  equitable  principles 
of  trade.  The  Exchange  believes  that 
de.scribing  prior  to  the  commencement 
of  trading  how  the  permissible  ratios  in 
the  complex  order  and  stock-option 
order  rules  will  be  scaled  for  mini¬ 
options  would  lessen  investor  and 
marketplace  confusion. 

Finally,  the  Exchange  believes  that 
the  proposed  rule  change  is  designed  to 
not  permit  unfair  discrimination  among 
market  participants  as  all  market 
participants  may  participate  in  complex 
or  stock-option  orders  involving  mini¬ 
options. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

This  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 
Specifically,  since  mini-options  are 
permitted  on  multiply-listed  clas.ses, 
other  exchanges  that  have  received 
approval  to  trade  mini-options  will  have 
the  opportunity  to  similarly  amend  their 
complex  order  rules  to  clarify  and 
accommodate  complex  orders  and 
stock-option  orders  in  mini-option 
classes.  Moreover,  because  all  Trading 
Permit  Holders  may  participate  in 
complex  and  stock-options  orders 
involving  mini-options,  the  rule  change 
does  not  permit  unfair  discrimination 
and  does  not  impose  a  burden  on 
Trading  Permit  Holders. 


C.  Self- Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  neither  solicited  nor 
received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Bev'ause  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  burden  on 
competition;  and 

(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)”  of  the 
Act  and  Rule  19b— 4(f)(6)'-'  thereunder. 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)  of  the  Act normally 
does  not  become  operative  prior  to  30 
days  after  the  date  of  the  filing. 

However,  pursuant  to  Rule  19b— 
4(f)(6)(iii)  of  the  Act,"  the  Commission 
may  designate  a  shorter  time  if  such 
action  is  consistent  with  the  protection 
of  investors  and  the  public  intere.st.  The 
Exchange  has  requested  the  Commission 
to  waive  the  30-day  operative  delay  so 
that  the  proposal  may  bet:ome  operative 
immediately  upon  filing.  In  January 
2013,  the  Exchange  filed  a  proposed 
rule  change  to  amend  its  rules  to  list 
and  trade  certain  mini-options  contracts 
on  the  Exchange,  and  repre.sented  in 
that  filing  that  the  Exchange’s  rules  that 
apply  to  the  trading  of  .standard  options 
contracts  would  apply  to  mini-options 
contracts. '2  The  Exchange  has 
represented  that  it  intends  to  launch 
trading  in  mini-options  contracts  on 
March  18,  2013.'-^  The  Exchange 
believes  that  waiver  of  the  30-day 
operative  delay  is  consistent  with  the 
protection  of  investors  and  the  public 
interest  because  such  waiver  would 
minimize  confusion  among  market 
participants  about  how  complex  orders 
and  stock-options  orders  involving 
mini-options  contracts  will  trade." 

"15  U.S.C.  78s(b)(3)(A). 

®  17  CFR  240.1 9t>-4(0(6).  In  addition,  Rule  19b- 
4(0(6)  refquires  a  self-regulatory  organization  to  give 
the  Commi.ssion  written  notice  of  its  intent  to  file 
the  proposed  ride  change  at  least  five  business  days 
prior  to  the  date  of  the  filing  of  the  proposed  rule 
change,  or  such  shorter  time  as  designated  by  the 
Commission.  The  Exchange  has  sati.sfied  this 
requirement. 

><'17CFR240.19b-4(n(6). 

•' 17  CFR  240.19b-4(n(6)(iii). 

See  supra  note  3. 

"SeeSR-CBOE-2013-O33.  Item  7. 

'■•.See  id. 


The  Commission  believes  that 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.  Such 
waiver  would  allow  the  Exchange  to 
implement  the  proposed  rule  change 
prior  to  its  launch  of  mini-options 
contracts  trading  on  March  18,  2013, 
thereby  mitigating  potential  investor 
confusion  as  to  how  complex  orders  and 
stock  options  orders  involving  mini¬ 
options  contracts  will  trade.  For  this 
reason,  the  Commission  hereby  waives 
the  30-day  operative  delay  and 
designates  the  proposed  rule  change  to 
be  operative  upon  filing  with  the 
Commi.ssion.^^ 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.  If  the 
Commi.ssion  takes  such  action,  the 
Commi.ssion  shall  institute  proceedings 
to  determine  whether  the  proposed  rule 
change  should  be  approved  or 
di.sapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  propo.sed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://\\'ww.sec.gov/ 
rules/sro.shtml)-,  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-CBOE-201 3-033  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington.  DC 
20549-1090. 

All  .submi.ssions  should  refer  to  File 
Number  SR-CBOE-201 3-033.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 

For  purposes  only  of  waiving  the  30-day 
o|>erative  delay,  the  Commission  has  al.sn 
considered  the  proposed  rule’s  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  U  .S.C  78c(0 
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Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
propiosed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public-in  accordance  with  the 
provisions  of  .5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
{)rinting  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549-1090  on  official 
busine.ss  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.ni.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  the  Exchange.  All  comments 
received  will  be  posted  without  change: 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-CBQE- 
2013-03.'!,  and  should  be  .submitted  on 
or  before  April  9,  2013. 

For  Iho  C'otmnissiun,  by  tlie  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
autliority.’*’ 

Kevin  M.  O'Neill, 

Deputy  Secri:tciry. 
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’The  Penny  Pilot  was  established  in  March  2008 
and  in  October  2009  was  expanded  and  extended 
through  June  30.  2013.  .S’ee  Securities  Exchange  Act 
Release  Nos.  57579  (.March  28.  2008),  73  IT!  18587 
(April  4,  2008)  (SR-NASnAQ-2008-026)  (notice  of 
filing  and  immediate  effectiveness  e.stablishing 
Penny  Pilot);  60874  (October  23,  2009),  74  FR  56682 
(Novemlier  2.  2009)  {SR-NA.SDAQ-2009-091) 
(notice  of  filing  and  immediate  effectiveness 
expanding  and  extending  Penny  Pilot);  60965 
(November  9,  2009),  74  FR  59292  (November  17, 

2009)  (SR-NASDAQ-2009-097)  (notii;e  of  filing 
and  immediate  effectiveness  adding  seventy-five 
classes  to  Penny  Pilot);  61455  (February  1,  2010), 

75  FR  6239  (February  8,  2010)  (SR-NASDAQ- 

2010- 013)  (notice  of  filing  and  immediate 
effectiveness  adding  seventy-five  classes  to  Penny 
Pilot);  62029  (May  4,  2010),  75  FR  25895  (May  10, 

2010)  (SR-NASDAQ-2010-053)  (notice  of  filing 
and  immediate  effectiveness  adding  seventy-five 
classes  to  Penny  Pilot);  65969  (December  15,  2011), 

76  FR  79268  (December  21,  2011)  (SR-NASDAQ- 

2011- 169)  (notice  of  filing  and  immcHliale 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-«9132;  File  No.  SR- 
NASDAQ-201 3-041] 

Self-Regulatory  Organizations;  the 
NASDAQ  Stock  Market  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to 
Penny  Pilot  and  Non-Penny  Pilot 
Options 

March  13,  2013. 

Pursuant  to  Snetion  19(b)(1)  of  tlie 
.Socuritios  Exchange  Act  of  1934 
("Act”)  ’,  and  Rule  19l>-4  thereunder,^ 
notice  is  hereby  given  that  on  Marcli  1, 
2013,  Tile  NASDAQ  Stock  Market  l.LCi 
(“NASDAt^”  or  “Exchange”)  filed  with 
tlie  Securities  and  Excliange 
Commission  (“SEC”  or  “Commission") 
tlie  proposed  rule  change  as  described 
in  Items  1,  II,  and  III,  below,  which  Items 
have  been  prepared  by  NASDAQ.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Reguiatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASDAQ  proposes  to  modify  Chapter 
XV,  entitled  “Options  Pricing,”  at 
Section  2  governing  pricing  for 
NASDAQ  members  using  the  NASDAQ 
Options  Market  (“NOM”),  NASDAQ’s 
facility  for  executing  and  routing 
standardized  equity  and  index  options. 
.Specifically,  NOM  proposes  to  amend 
certain  Penny  Pilot  Options ■’  Rebates  to 
Add  Liquidity  and  certain  Non-Penny 
Pilot  Options'*  Fees  for  Adding  and 
Removing  Liquidity. 

The  text  of  the  proposed  rule  change 
is  available  on  the  Exchange’s  Web  site 
at  http://www.nas(iaq.ccbwallstreet. 
com,  at  the  principal  office  of  the 


offectivenoss  extfiii.sion  and  replaceiiiont  of  Poiiny 
Pilot);  67325  (June  29.  2012),  77  FR  40127  (July  6, 
2t)12)  (.SR-NA.SDAQ-201 2-075)  (notice  of  filing 
and  immediate  effectiveness  and  extension  and 
replai;ement  of  Penny  F’ilot  through  Decemlxir  31, 

2012) ;  and  68519  (December  21,  2012),  78  FR  136 
(January  2,  2013)  (.SR-NA.SDAQ-2012-143)  (notiix: 
of  filing  and  immediate  effectiveness  and  exten.sion 
and  replacement  of  Penny  Pilot  through  )une  30, 

2013) .  See  also  NOM  Rules.  Chapter  VI,  Sei;tion  5. 

Non-Penny  Pilot  Pricing  includes  NDX.  For 

transactions  in  NDX,  a  surcharge  of  SO.lt)  per 
contract,i.s  added  to  the  Fee  for  Adding  Liquidity 
and  the  Fee  for  Removing  Liquidity  in  Non-Penny 
Pilot  Options,  except  for  a  Customer  who  will  not 
be  assessed  a  surcharge. 

s'Phe  term  “Cu.stomer"  or  (“C”)  applies  to  any 
transaction  that  is  identified  by  a  Participant  for 
clearing  in  the  Customer  range  at  The  Options 
Clearing  Corporation  (‘‘OCC")  which  is  not  for  the 
account  of  broker  or  dealer  or  for  the  account  of  a 
“Professional”  (as  that  term  is  defined  in  Chapter 
I,  Section  l(a)(48)). 

®The  term  "Professional”  or  ("P”)  means  any 
person  or  entity  that  (i)  is  not  a  broker  or  dealer  in 
securities,  and  (ii)  places  mure  than  390  orders  in 


Exchange,  and  at  the  Commission’.s 
Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpo.se  of  and  basis  for 
tlie  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
.set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  asjiects  of  siK:h 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpo.se 

NASDAQ  proposes  to  modify  Chajiter 
XV,  entitled  “Options  Pricing,”  at 
Section  2(1)  governing  the  rebates  and 
fees  assessed  for  option  orders  entered 
into  NOM.  The  Excliange  is  proposing 
to  amend  the  Customer,^’  Professional,'’ 
Non-NOM  Market  Maker  ^  and  NOM 
Market  Maker'*  Penny  Pilot  Options 
Rebates  to  Add  Liquidity  and  the  NOM 
Market  Maker  Non-Penny  Pilot  Options 
Fees  for  Adding  and  Removing 
Liquidity. 

The  Exchange  proposes  to  reduce  the 
current  Non-NOM  Market  Maker  Rebate 
to  Add  Liquidity  in  Penny  Pilot  Options 
from  .$0.25  to  $0.10  per  contract  in  order 
that  a  Non-NOM  Market  Maker  would 
be  paid  the  same  rebates  as  a  Firm  "  and 
Broker-Dealer."’  The  Exchange  also 
proposes  to  amend  the  Tier  6  Customer 
and  Professional  Rebate  to  Add 
Liquidity  in  Penny  Pilot  Options  and 
add  a  new  Tier  7  rebate.  Currently,  the 


listod  options  per  day  on  average  during  a  calendar 
month  for  its  own  beneficial  ac.count(s)  pursuant  to 
Chajiter  I,  Section  1(a)(48).  All  Professional  orders 
shall  lie  appropriately  marked  by  Participants. 

^  rhe  term  “Non-NOM  Market  Maker”  or  (“O”)  is 
a  registered  market  maker  on  another  options 
exchange  that  is  not  a  NOM  Market  Maker.  A  Non- 
NOM  Market  Maker  must  append  the  pniper  Non- 
NOM  Market  Maker  designation  to  orders  routed  to 
NOM. 

“The  term  “NOM  Market  Maker”  or'C'M”)  is  a 
Participant  that  has  registered  as  a  Market  Maker  on 
NOM  pursuant  to  Chapter  Vll,  .Section  2,  and  must 
also  remain  in  good  standing  pursuant  to  Chapter 
VII,  .Section  4.  In  order  to  receive  NOM  Market 
Maker  pricing  in  all  securities,  the  Participant  must 
be  registered  as  a  NOM  Market  Maker  in  at  least  one 
security. 

“The  term  “Firm”  or  (“F”)  applies  to  any 
transaction  that  is  identified  by  a  Participant  for 
clearing  in  the  Firm  range  at  CkXJ. 

'"The  term  “Broker-Dealer”  or  (“B”)  applies  to 
any  transaction  which  is  not  subject  to  any  of  the 
other  transaction  fees  applicable  within  a  particular 
f;ategory. 
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Exchange  offers  (Aistomers  and  monthly  volume.  The  Exchange  has  a 

Professionals  a  Rebate  to  Add  Liquidity  six  tier  rebate  structure  as  follows: 
if  they  qualify  for  a  tier  based  on  their 


Monthly  volume 


Tier  1  Participant  adds  Customer  and  Professional  liquidity  of  up  to  24,999  contracts  per  day  in  a  month  . 

Tier  2  Participant  adds  Customer  and  Professional  liquidity  of  25,000  to  34,999  contracts  per  day  in  a  month  . 

Tier  3  Participant  adds  Customer  and  Professional  liquidity  of  35,000  to  74,999  contracts  per  ctey  in  a  month  . 

Tier  4  Participant  adds  Customer  and  Professional  liquidity  of  75,000  or  more  contracts  per  day  in  a  month  . 

Tier  5  Participant  adds  (1)  Customer  and  Professional  liquidity  of  25,000  or  more  contracts  per  day  in  a  month,  (2)  the  Par¬ 
ticipant  has  certified  for  the  Investor  Support  Program  set  forth  in  Rule  7014;  and  (3)  the  Participant  executed  at  least  one 

order  on  NASDAQ’s  equity  market  . 

Tier  6  Participant  has  Total  Volume  of  130,000  or  more  contracts  per  day  in  a  month . 


Rebate  to 
add  liquidity 


$0.26 

0.40 

0.43 

0.44 


042 

0.46 


The  Exchange  proposes  to  amend  Tier 
6  to  qualify  the  current  requirement  that 
a  Participant  with  Total  Volume  of 
130,000  or  more  contacts  per  day  in  a 
month  will  receive  a  rebate  of  $0.46  per 
contract  to  require  that  25,000  or  more 
of  the  Total  Volume  to  qualify  for  'Tier 
6  must  be  (,’ustomer  or  Professional 
liquidity-  In  addition,  the  Exchange  ai.so 
propo.ses  to  add  a  new  Tier  7  which 
would  pay  an  increased  rebate  of  $0.48 
per  contract  if  a  Participant  has  Total 
Volume  of  325,000  or  more  contracts 
per  day  in  a  month,  or  (2)  adds 
Customer  and  Professional  liquidity  of 
1.00%  or  more  of  national  customer 
volume  in  multiply-listed  equity  and 
ETF  options  cla.sses  in  a  month  ”  or  (3) 
adds  Customer  and  Professional 
liquidity  of  60,000  or  more  contracts  per 
day  in  a  month  and  NOM  Market  Maker 
liquidity  of  30,000  or  more  per  day  per 
month.  Similar  to  Tier  6,  the  Exchange 
shall  define  Total  Volume  as  Customer, 
Professional,  Firm.  Broker-Dealer,  Non- 
NOM  Market  Maker  and  NOM  Market 
Maker  volume  in  Penny  Pilot  Options 
and  Non-Penny  Pilot  Options  which 
either  adds  or  removes  liquidity  on 
NOM.’^  For  purposes  of  Tier  7,  the 
Exchange  would  allow  NOM 
Participants  under  Common 


”  The  refttrciite  to  national  vdluniu  rufors  to 
voluitio  on  all  options  markets.  NASDAQ  OMX 
PHI.X  LLC;  (•'Plilx"l  and  the  Chicago  Board  Options 
Kxchange  Incorporated  ("CBOK”)  utilize  a  similar 
national  volume  number  to  calculate  rebates.  Phlx 
pays  customer  rebates  based  on  relative  f;ontracts 
per  month  as  a  percentage  of  total  national 
customer  volume  in  multiply-listed  options 
transacted  on  Phlx.  See  Phlx’s  Pritring  Schedule  at 
Section  A.  f;BOK  offers  each  Trading  Permit  Holder 
(“TPH"|  a  credit  for  each  public  customer  order 
transmitted  by  the  TPH  which  is  executed 
electronically  in  all  multiply-listed  option  classes, 
excluding  QCC  trades  and  exwaitions  related  to 
contracts  that  are  routed  to  one  or  more  exchanges 
in  connection  with  the  (Iptions  Order  Protet;tion 
and  bocked/Crossed  Market  Plan,  provided  the  TPM 
meets  certain  percentage  thresholds  in  a  month  as 
described  in  the  Volume  Incentive  Program.  .Sf* 
CBOE’s  Fees  Schedule. 

'^The  Exchange  is  proposing  to  add  the  words 
“on  NOM”  to  the  Total  Volume  definition  solely  to 
clarify  that  this  volume  refers  to  transaction-s  on  the 
Exchange. 


Ownorship  ’  ’  to  aggregate  their  volume 
to  qualify  for  the  rebate.  The  Exchange 
believe.s  that  the  amendment  to  Tier  6 
and  the  addition  of  Tier  7  will 
incentivize  Participants  to  transact 
additional  Customer  and  Profe.ssional 
volume.  The  addition  of 'Tier  7  will  also 
incentivize  Participants  to  post  NOM 
Market  Maker  liquidity  on  NOM. 

T’he  Exchange  propo.ses  to  amend  the 
NOM  Market  Maker  Rebate  to  Add 
Liquidity  in  Penny  Pilot  Options  from 
$0.30  per  contract  to  a  four  tier  rebate 
structure.  The  Exchange  proposes  to  pay 
a  Tier  1  rebate  of  $0.25  per  contract  for 
Participants  that  add  NOM  Market 
Maker  liquidity  in  Penny  Pilot  and  Non- 
Penny  Pilot  Options  of  up  to  39,999 
contracts  per  day  in  a  month.  The 
Exchange  proposes  to  pay  a  Tier  2 
rebate  of  $0.30  per  contract  for 
Participants  that  add  NOM  Market 
Maker  liquidity  in  Penny  Pilot  and  Non- 
Penny  Pilot  Options  of  40,000  to  89,999 
contracts  per  day  in  a  month.  The 
Exchange  proposes  to  pay  a  Tier  3 
rebate  of  $0.32  per  contract  for 
Participants  and  its  affiliates  under 
Corrtmon  Ownership  that  qualify  for 
the  Tier  7  Customer  and  Professional 
Rebate  to  Add  Liquidity  in  Penny  Pilot 
Options.  The  Eixchange  proposes  to  pay 
a  Tier  4  rebate  of  $0.32  or  $0.38  per 
contract  in  the  following  .symbols, 
iShares  M.SCI  Emerging  Markets  Index 
(“EEM"),  SPDRCold  Shares  (“GLD”), 
iShares  Russell  2000  Index  (“IVVM”), 
PowerShares  QQQ  {“QQQ”),  SPDR  S&P 
500  (“SPY”|.  iPath  S&P  500  VIX  ST 
Futures  ETN  ("VXX”)  and  Financial 
Select  Sector  SPDR  (“XLF”),  if 
Participants  add  NOM  Market  Maker 
liquidity  of  90,000  or  more  contracts  per 
day  in  a  month.  The  Exchange  believes 
that  offering  NOM  Market  Makers  the 


'■’Common  ownership  is  denned  in  Chapter  XV 
as  Farticipanis  under  75%  common  ownership  or 
control. 

'■*  See  note  12. 

"■The  Exchange  would  pay  $0.32  per  contract 
rebate  for  all  other  <|ualifying  Penny  Pilot  Options 
excluding  EEM,  G1.D,  IWM,  QQQ,  SPY,  VXX  and 
XLF. 


ability  to  obtain  higher  rebates  will 
elicourage  NOM  Market  Makers  to  post 
greater  liquidity  on  NOM. 

The  Exchange  also  proposes  to 
increase  the  NOM  Market  Maker  Non- 
Penny  Pilot  Fee  for  Adding  Liquidity 
from  $0.25  to  $0.35  per  contract  and  the 
Fee  for  Removing  Liquidity  from  ,$0.82 
to  $0.85  per  contract.  The  Exchange 
proposes  to  increase  these  fees  in  order 
to  offer  NOM  Market  Makers  an 
opportunity  to  earn  higher  rebates  in 
Penny  Pilot  Options  for  transacting  both 
Penny  and  Non-Penny  Pilot  Options. 

The  Exchange  also  proposes  technical 
amendments  to  capitalize  the  term 
“common  ownership”  as  that  term  is 
defined  in  Chapter  XV  and  add  the 
words  “on  NOM”  to  the  definition  of 
Total  Volume  as  described  herein. 

2.  Statutory  Basis 

NASDAQ  believes  that  the  propo.sed 
rule  changes  are  consistent  with  the 
provisions  of  Section  6  of  the  Act,"’  in 
general,  and  with  Section  6(b)(4)  of  the 
Act,'^  in  particular,  in  that  they  provide 
for  the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among 
members  and  issuers  and  other  persons 
using  any  facility  or  system  which 
NASDAQ  operates  or  controls. 

The  Exchange  believes  that  its 
proposal  to  reduce  the  Non-NOM 
Market  Maker  Rebate  to  Add  Liquidity 
in  Penny  Pilot  Options  from  $0.25  to 
,$0.10  per  contract  is  reasonable  because 
the  Exchange  proposes  to  offer  Non- 
NOM  Market  Makers  the  same  rebate  as 
Firms  and  Broker  Dealers.  The  Exchange 
believes  that  offering  Cu.stomers, 
Professionals  and  NOM  Market  Makers 
the  opportunity  to  earn  higher  rebates  is 
reasonable  because  by  incentivizing 
Participants  to  select  the  Exchange  as  a 
venue  to  po.st  Customer  and 
Professional  liquidity  will  attract 
additional  order  flow'  to  the  benefit  of 
all  market  participants  and 
incentivizing  NOM  Market  Makers  to 


"*  15  U..S.C.  7ef. 

’^15  U.S.C.  78f(bM4). 
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post  liquidity  will  al.so  benefit 
participants  through  increased  order 
interaction.  Today,  the  Exchange 
assesses  Non-NOM  Market  Makers, 

Firms  and  Broker-Dealers  the  same  fees 
for  adding  and  removing  liquidity  in  all 
symbols.  The  Exchange  is  proposing  to 
likewise  pay  these  market  participants 
the  .same  rebates. 

The  Exchange  believes  that  the 
amendments  to  the  Penny  Pilot  Options 
Rebates  to  Add  Liquidity  are  equitable 
and  not  unfairly  di.scriminatory  for 
various  reasons.  'I’he  Exchange  believes 
that  paying  (lustomers  and  Professionals 
a  tiered  Rebate  to  Add  Liquidity  in 
Penny  Pilot  Options,  as  propo.sed 
herein,  is  equitable  and  not  unfairly 
discriminatory  as  compared  to  other 
market  participants.  Pursuant  to  this 
propo.sal,  the  Exchange  would  pay  the 
highest  Tier  1  Rebate  to  Add  Liquiility 
in  Penny  Pilot  Options  of  .$0.2(i  per 
contract  to  Customers  and  Professionals 
for  transacting  one  qualifying  contract 
as  compared  to  other  market 
participants.'”  The  Exchange  believes 
that  (aistomers  are  rtititled  to  higher 
n*bates  because  C.ustomer  order  How 
brings  unique  benefits  to  the  market 
through  increa.sed  liquidity  which 
benefits  all  market  |)articipants.  The 
E\«;hange  believes  that  continuing  to 
t»fler  Professional  tln^  same  Penny  Pilot 
Options  Rebates  to  Add  Liquidity  as 
C.ustomers  is  (Xjuitable  and  not  unfairly 
discriminatory  because  the  Exchange;  is 
offering  Professionals  the  sann;  rebates 
as  today,  with  the  exception  of  Tier  (i, 
which  is  being  ameudeid.  and  Tier  7, 
which  is  new.  The  Exchange  htdieves 
that  offering  Profe.ssionals  tin; 
opportunity  to  (;arn  the  same  rebates  as 
Customers,  as  is  the  case  today,  and 
higher  n;bates  as  coinjjared  to  Firms. 
Broker-Dealers  and  Non-NOM  Marked 
Makers,  anel  in  some  e:ases  NOM  Market 
Makers,  is  equitable  and  not  unfairly 
elise;riminate)ry  bet:ause  the  Exe.hangei 
eloes  not  believe  that  the  amount  of  the 
rebate  offered  by  the  Exchange;  has  a 
material  impae;t  on  a  Participant’s 
ability  to  exen.ute  orders  in  Penny  Piled 
Oplie)ns.  The  Exe;hange  has  been 
assessing  the  impact  e)f  rebates  sine.e  it 
first  beigan  to  offer  them  and  has  also 
ejbserveel  the  impae:t  of  fees  and  rebates 
on  e)ther  optie)ns  exchanges  in  terms  e)f 
quoting  and  liquidity.  The  Exediange 
bediewes  that  the  Peers  for  Aeleling 
Liquidity  in  Pimny  Piled  Opliems,  as 
compareel  to  Resbates  to  Add  Liquidity, 
impact  a  meirket  partied  pant’s  eleedsion- 


'“'riKi  N()M  Market  Maker  Tier  1  Rebate  te  Aclii 
l.i(|iiidity  in  I’ennv  I’ilol  e)ptions  would  Ite  St).25 
per  LOfUract  parsuant  to  tlib,  proposal  and  all  |$ir| 
other  niarkcS  participants  \yoiUd  niceuve  a  SO. It)  pet 
(ontrar^kebafe. 


making  more  prominently  with  respect 
to  posting  order  flow  on  different 
vemuts  and  price.  In  modifying  its 
rebates  anel  offering  Professionals,  as 
w'ell  as  Customers,  higher  rebates,  the 
Exchange  hopes  to  simply  remain 
competitive  with  other  venues  so  that  it 
remains  a  choice  for  market  participants 
•when  posting  orders  and  the  result  may 
be  additional  Professional  order  flow  for 
the  Exchange,  in  addition  to  increased 
(histomer  order  flow.  In  addition,  a 
Participant  may  not  be  able  to  gauge  the 
exact  rebate  tier  it  would  qualify  for 
until  the  end  of  the  month  hecaus); 
Professional  volume  wovdd  be 
commingled  with  (histomer  volume  in 
calculating  tier  volume.  A  Professional 
could  only  otherwise  f)resume  the  Tier 
1  rebate  would  be  achieved  in  a  month 
when  determining  price.  Further,  the 
Exchange  initially  established 
Professional  pricing  in  order  to  “*  *  * 
bring  additional  revenue  to  the 
Exchange.”  The  Exchange  noted  in 
the  Profe.ssional  Filing  that  it  believes 
“*  *  *  that  the  increased  revenue  from 
the  propo.sal  woidd  assi.st  the  Exchange 
to  recoup  fixed  costs.”  The  Exchange 
also  noted  in  that  filing  that  it  believes 
that  establishing  separate  pricing  for  a 
Professional,  whir:!)  ranges  between  that 
of  a  customer  and  market  maker, 
accomplishes  this  objective.^'  The 
Exchange  does  not  believe  that 
providing  Professionals  with  the 
opportvmitv  to  obtain  higher  rebates 
equivalent  to  that  of  a  (  aistomer  creates 
a  competitive  environment  where 
Professionals  would  be  necessarily 
advantaged  on  NOM  as  comi)ared  to 
NO.M  Market  Makers,  Firms,  Broker- 
Dealers  or  Non-NOM  Market  Makers. 
Also,  a  Professional  is  as.sessed  the  .same 
fees  as  other  market  participants,  except 
Customers. For  these  reasons,  the 
Exchange  believes  that  continuing  to 


S<i(:nrili(!s  Kx<  hiingo  Act  Ri;b!HS(!  No.  f)44t)4 
(Miiy  ia,  20n).  7<>  TK  29014  (May  10.  2011)  (.SK- 
NASUAQ-201  l-Ofib)  (“I’n)fnssional  Filing”),  bi  this 
filing,  tht!  Kxdiangn  addn^ssod  the  jicrcnivnd 
favorable  pricing  of  I’rohtssionals  who  were 
assessed  fees  and  paid  rebates  like  a  ( iii.stomer  prioi 
to  tbe  filing.  The  Kxchangf?  noted  in  that  filing  that 
a  f’rofessionai,  uidike  a  retail  (aistonier,  has  acce.ss 
to  sophisticated  trading  systems  that  contain 
functionality  not  available  to  retail  Customers. 

Securities  Exc  hange  Act  Rehwse  No.  04404 
(Mav  10,2011),  70  FR  20014  (May  10.  2011)  (SR- 
NASI)AQ-201 1  -000). 

.See  Sfccurities  fXchange  .\ct  Release  No.  04404 
(May  13.  2011).  70  FR  20014  (May  10,  2011)  (,SR- 
NA.SnAQ-2t)1 1-000).  The  Exchange  noted  in  this 
filing  that  it  belic^ves  tbe  role  of  tlie  retail  Customer 
in  tbe  marketplace  is  distinc  t  from  that  of  tluc 
f’rohcssional  and  the;  Exchange's  fete  |>roposal  at  that 
time  ai.counted  for  this  distinetton  l)v  pricing  (each 
marked  partic:ipant  according  to  their  roles  and 
obligations. 

■=-^The  Fee  for  Removing  I.iipddity  in  I’lMiny  Filet 
(3j)tions  is  SO. 47  peer  contract  for  all  markid 
partiinpants.  exc.tept  Customers.  Custonuds  ar«e 
assessed  $0.4.3  pm  contract. 


offer  Professionals  the  same  rebates  as 
Customers  is  equitable  and  not  unfairly 
discriminatory.  Finally,  the  Exchange 
believes  that  NOM  Market  Makers 
should  be  offered  the  opportunity  to 
earn  higher  rebates  as  compared  to  Non- 
NOM  Market  Makers,  Firms  and  Broker 
Dealers  becau.se  NOM  Market  Makers 
add  value  through  continuous  quoting^'* 
and  the  commitment  of  capital. 

The  Exchange  believes  the  amended 
Tier  6  rebate  and  new  Tier  7  Customer 
and  Professional  Rebates  to  Add 
Liquidity  in  Penny  Pilot  Options  are 
reasonable,  equitable  and  not  unfairly 
discriminatory  because  the  Exchange  is 
offering  Participants  meaningful 
incentivfw  to  increa.se  their  participation 
on  NOM  in  terms  of  higher  Penny  Pilot 
Options  Rebates  to  Add  Liquidity  and 
fee  reductions  which  reduce  costs.  3’he 
Exchange’s  propo.sal  to  amend  the  I’ier 
6  Customer  and  Professional  Rebate  to 
Add  Liquidity  in  Penny  I^ilot  Options  "is 
reasonable  because  the  Exchange 
believes  that  requiring  a  certain  amount 
of  the  Total  Volume  to  consi.st  of 
Customer  or  Professional  liquidity  will 
continue  to  attract  liquidity  to  the 
Exchange  to  the  benefit  of  all  market 
participants.  The  Exchange  believes  the 
amendment  to  the  Tier  6  Customer  and 
Professional  Rebate  to  Add  Liquidity  in 
Penny  Pilot  Options  is  equitable  and  not 
unfairly  discriminatory  because  all 
Participants  may  qualifv  for  the  rebate 
and  such  incentives  will  benefit  other 
market  participants  through  the 
increased  liquidity  that  siudi  Customer 
and  Professional  order  flow  will  bring  to 
the  Exchange. 

The  Exchange’s  proposal  to  add  a  new 
Tier  7  Customer  and  Professional  Rebate 
to  Add  Liquidity  in  Pemny  Pilot  Options 
and  pay  an  increased  rebate  of  SO. 48  p(!r 
contract  to  Participants  that  transact 
Total  Volume  of  32.5,000  contrails  or 
more  per  day,  in  a  month,  add  Customer 
and  Professional  liquidity  of  1.00%  or 
more  of  national  cu.stomer  volume  in 
multiplv-li.sted  equity  and  ETF  options 
classes  in  a  month  or  add  Customer  and 
Professional  liquidity  of  60,000  or  more 
contracts  per  day  in  a  month  and  NOM 
Market  Maker  liquidity  of  30,000  or 
more  per  day  per  month  is  reasonable. 


•' *  Fur.suaiil  loOliaplor  V'll  (Market  Partic.ipaiit.s), 
.Section  3  (Obligations  of  Market  Makers),  in 
registering  as  a  market  maker,  an  Options 
Farti(  ipant  commits  himself  to  various  obligations. 
Transactions  of  a  Market  Maker  in  its  market 
making  capai:ity  must  constitute  a  course  of 
dealings  reasonably  calculated  to  contrilmte  to  tbe 
maintenance  of  a  fair  and  orderly  marktd.  and 
Market  .Makers  should  not  make  bids  or  offers  or 
enter  into  transactions  that  are  inconsistent  with 
such  (  ourse  of  dealings.  Further,  all  Market  Makers 
are  designated  as  specialists  on  NOM  for  all 
purposes  under  the  Act  or  rules  theretmder.  .Sec 
Chapter  V'll,  .Section  .3. 
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equitable  and  not  unfairly 
discriminatory  because  the  Exchange 
believes  that  Participants  will  be 
incentivized  to  execute  an  even  greater 
nuinber  of  orders  on  the  Exchange,  add 
a  greater  amount  of  Customer  and 
Profe.ssional  liquidity  on  NOM  and  post 
a  greater  amount  of  NOM  Market  Maker 
liquidity,  which  in  turn  benefits  all 
market  participants.  The  Exchange 
believes  the  existing  monthly  volume 
thresholds  have  incentivized 
Participants  to  increase  Customer  and 
Professional  order  flow  to  the  Exchange. 
The  Exchange  desires  to  c.ontinue  to 
encourage  Participants  to  route 
Customer  and  Professional  orders,  and 
post  NOM  Market  Maker  orders,  to  the 
Exchange  by  offering  increased 
Customer  and  Professional  Rebates  to 
Add  Liquidity  in  Penny  Pilot  Options. 

All  Participants  that  tran.sact  Customer 
and  Professional  orders  in  Penny  Pilot 
Options  are  and  will  continue  to  be 
eligible  for  the  Customer  and 
Professional  rebates.^"* 

The  Exchange’s  proposal  to  permit 
Participants  to  qualify  for  Tier  7 
Customer  and  Professional  Rebate  to 
Add  Liquidity  in  Penny  Pilot  Options 
by  adding  Customer  and  Professional 
liquidity  of  1.00%  or  more  of  national 
cu.stomer  volume  in  multiply-listed 
equity  and  ETF  options  classes  in  a 
month  is  reasonable  because  measuring 
Customer  and  Professional  liquidity  as  a 
percentage  of  national  customer  volume 
in  the  industry  relative  to  those 
contracts  executed  on  NOM  allows  the 
Exchange  to  control  and  account  for 
changes  in  national  industry-wide 
multiply-listed  options  volume.  Further, 
allowing  Participants  to  combine  equity 
options  volume  with  that  of  ETFs  will 
provide  Participants  an  opportunity  to 
qualify  for  this  rebate  tier.  The 
Elxchange’s  proposal  to  permit 
Participants  to  qualify  for  Tier  7  by- 
adding  Customer  and  Professional 
liquidity  of  1.00%  or  more  of  national 
customer  volumeUJi  multiply-listed 
equity  and  ETF  options  classes  in  a 
month  is  equitable  and  not  unfairly 
discriminatory  becau.se  it  will  be 
applied  to  all  Participants  in  a  uniform 
matter.  Any  Participant  is  eligible  to 
receive  the  rebate  provided  they  tran.sact 
a  qualifying  amount  of  electronic 
(lustomor  and  Professional  volume  as 
re(|uired.  The  Exchange  believes  that 
permitting  Participants  to  otherwise 


Pursuant  to  this  propo.sal.  Tier  1  pays  a  rebate 
of  $0.26  per  eoutract  to  Participants  that  add 
Customer  and  Professional  liquidity  of  up  to  24.999 
contraf:ts  per  day  in  a  month  of  Penny  Pilot 
Options.  There  is  no  required  minimum  volume  of 
Customer  and  Professional  orders  to  qualify  for  thr? 
Ciustomer  or  Professional  Rebate  to  Add  Liquidity 
in  Penny  Pilot  Options. 


qualify  for  Tier  7  by  transacting  Total 
Volume  of  .325,000  contracts  or  more 
per  day,  in  a  month,  or  adding  Customer 
and  Professional  liquidity  of  60,000  or 
more  contracts  per  day  in  a  month  and 
NOM  Market  Maker  liquidity  of  30,000 
or  more  per  day  per  month  is  reasonable 
because  the  Exchange  already  allows 
Participants  to  obtain  rebates  today 
ba.sed  on  Total  Volume  and  offering  to 
allow  Participants  to  qualify  for  Tier  7 
by  adding  a  certain  mix  of  Customer. 
Profe.ssional  and  NOM  Market  Maker 
liquidity  provides  Participants 
additional  opportunities  to  obtain  a 
higher  rebate  and  benefit  other  market 
participants  by  the  liquidity  and  order 
interaction  that  such  order  flow  will 
bring  to  NOM.  As  stated  previously,  the 
other  means  to  qualify  for  Tier  7  (other 
than  adding  Customer  and  Professional 
licpiidity  of  1.00%  or  more  of  national 
cu.stomer  volume  in  multiply-listed 
equity  and  ETF  options  cla.sses  in  a 
month),  transacting  Total  Volume  of 
325,000  contracts  or  more  per  day,  in  a 
month,  or  adding  Customer  and 
Professional  liquidity  of  60,000  or  more 
contracts  per  day  in  a  month  and  NOM 
Market  Maker  liquidity  of  30,000  or 
more  per  day  per  month,  is  equitable 
and  not  unfairly  discriminatory  because 
all  Participants  may  achieve  this  rebate 
by  transacting  the  appropriate  level  of 
volume  required  by  Tier  7. 

The  Exchange  believes  that  the  new 
NOM  Market  Maker  Penny  Pilot 
Options  Rebates  to  Add  Liquidity  tiers 
are  rea.sonable  because  the  Exchange  is 
offering  NOM  Market  Makers  the  ability 
to  obtain  higher  rebates  by  posting 
liquidity  on  NOM.  The  Exchange 
proposes  to  pay  NOM  Market  Makers  a 
Tier  1  Rebate  to  Add  Liquidity  of  $0.25 
per  contract  in  Penny  Pilot  Options  for 
adding  up  to  39,099  contracts  per  day  in 
a  month  of  Penny  or  Non-Penny  Pilot 
Options.  While  the  Exchange  is  paying 
Customers  and  Professionals  higher 
rebates  for  adding  Penny  Pilot  tJptions 
CiLstomer  and  Profe.ssional  liquidity  in 
Tiers  1  and  2  for  volume  up  to  39,999 
contrac:ts,25  the  NOM  Market  Maker  can 
achieve  that  volume  by  aggregating 
Penny  and  Non-Penny  Pilot  Options  in 
order  to  obtain  a  $0.25  per  contract  Tier 
1  NOM  Market  Maker  Rebate  to  Add 
Liquidity  in  Penny  Pilot  Options  and 
may  be  able  to  achieve  the  $0..30  per 


-■•The  Exi;bangc  pav.s  .$0.20  per  (.ontraKt  for 
Ciistonior  and  Protussional  Penny  Pilot  Options 
liquidity  up  to  24,999  contracts  per  day  in  a  month 
(Tiei  1),  $0.40  per  contract  for  Customer  and 
Professional  Penny  Pilot  Option.s  liquidity  betwwn 
25.000  and  34.999  contracts  per  day  in  a  inotith 
(Tier  2)  and  $0.43  per  contract  for  Customer  and 
Professional  Penny  Pilot  Options  liquidity  between 
35,000  to  74,999  contracts  i>er  day  in  a  month  (Tier 
3). 


contract  Tier  2  rebate,  as  is  the  ca.se 
today,  by  adding  Penny  and  Non-Penny 
Pilot  Options  contract  volume.-  The 
highest  rebate  a  NOM  Market  Maker  can 
achieve  with  the  proposed  tier  .structure 
is  $0.38  per  contract,  which  is  higher 
than  the  current  NOM  Market  Maker 
rebate  of  $0.30  per  contract  and  remains 
lower  than  the  Cu.stomer  and 
Professional  Tier  2  rebate,  as  is  the  case 
today.  The  Exchange  believes  that  the 
proposed  NOM  Market  Maker  rebate  tier 
structure  is  reasonable  because  the 
Exchange  is  incentivizing  NOM  Market 
Makers  to  earn  higher  rebates  by  posting 
a  greater  number  of  contracts  on  NOM. 
NOM  Market  Makers  are  valuable 
market  participants  that  provide 
liquidity  in  the  marketplace  and  incur 
costs  unlike  other  market  participants. 
The  Exchange  believes  that  encouraging 
NOM  Markrjt  Makers  to  be  more 
aggre.s.sive  when  posting  liquidity 
benefits  all  market  participants  through 
increased  liquidity.  The  Exchange 
believes  that  the  NOM  Market  Maker 
rebate  proposal  is  equitable  and  not 
unfairly  discriminatory  because  it  does 
not  misalign  the  current  rebate  structure 
becau.se  NOM  Market  Makers  will 
continue  to  earn  higher  rebates  as 
compared  to  F'irms,  Non-NOM  Market 
Makers  and  Broker-Dealers  and  will 
continue  to  earn  lower  rebates  as 
compared  to  Customers  and 
Professionals  for  most  rebate  tiers 
except  as  described  herein,  a  NOM 
Market  Maker  will  earn  a  lower  Tier  1 
rebate  as  compared  to  the  current  $0.30 
rebate. 

With  respect  to  the  rebate  tiers,  the 
Exchange  believes  that  the  tiers  are 
reasonable  becau.se  although  Tier  1  pays 
a  lower  rebate  of  $0.25  per  contract  as 
compared  to  today’s  NOM  Market 
Maker  rebate,  as  mentioned  herein. 
Participants  may  add  NOM  Market 
Maker  liquidity  in  either  Penny  Pilot  or 
Non-Penny  Pilot  Options,  up  to  39,999 
contracts  per  day  in  a  month,  to  obtain 
that  rebate.  Today,  the  Exchange 
similarly  allows  Customers  and 
Professionals  to  obtain  rebates  by 
transacting  Customer,  Profe.ssional, 

Firm,  Broker-Dealer,  Non-NOM  Market 
Maker  or  NOM  Market  Maker  volume  in 
Penny  Pilot  Option.s  or  Non-Penny  Pilot 
Options  which  either  adds  or  removes 
liquidity  on  NOM  (known  as  “Total 
Volume’’)  to  qualify  for  a  rebate. 
Likewise,  the  Exchange  is  proposing 
that  NOM  Market  Makers  may  qualify 
for  Rebates  to  Add  Liquidity  in  Penny 
Pilot  Options  by  transacting  either 
Penny  or  Non-Penny  Pilot  Options.  The 
Exchange  believes  that  incentivizing 
NOM  Market  Makers  to  post  liquidity  in 
Penny  and  Non-Penny  Pilot  Options  in 
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order  to  obtain  a  rebate  is  rijasonable, 
equitable  and  not  unfairly 
discriminatory  because  participants  will 
benefit  through  increased  order 
interaction  and  all  NOM  Market  Makers 
have  a  similar  opportunity  to  obtain  the 
rebate.  As  mentioned,  the  Exchange 
believes  that  NOM  Market  Makers  are 
provided  an  opportunity  to  qualify  for  a 
Tier  2  rebate,  and  obtain  the  same  $0.30 
per  contract  rebate  as  today,  because 
they  can  aggregate  Penny  and  Non- 
Penny  Pilot  Options  volume.  A 
Participant  that  adds  NOM  Market 
Maker  liquidity  in  either  Penny  Pilot  or 
Non-Penny  Pilot  Options  of  40,000  to 
89,999  contracts  per  day  in  a  month 
would  achieve  the  same  $0.30  per 
contract  rebate  as  NOM  Market  Makers 
receive  today.  The  Exchange  believes 
that  these  first  two  NOM  Market  Maker 
rebate  tiers  are  reasonable  because  NOM 
Market  Makers  will  be  incentivized  to 
be  more  aggressive  in  posting  liquidity 
on  NOM  to  achieve  higher  rebates  or  the 
same  rebate.  Tbe  Exchange  believes  that 
rebate  Tiers  1  and  2  are  equitable  and  . 
not  unfairly  discriminatory  because  all 
NOM  Market  Makers  may  qualify  for  the 
tiers  and  every  NOM  Market  Maker  is 
entitled  to  a  rebate  solely  by  adding  one 
contract  of  NOM  Market  Maker  liquidity 
on  NOM.  Also,  as  mentioned,  the  NOM 
Market  Maker  would  receive  a  higher 
rebate  in  Tier  1  as  compared  to  a  Firm, 
Non-NOM  Market  Maker  or  Broker- 
Dealer  because  of  the  obligations  borne 
by  NOM  Market  Makers  as  compared  to 
other  market  participants. 

The  Exchange’s  proposal  to  pay  a  Tier 
3  NOM  Market  Maker  rebate  of  $0.32 
per  contract  for  Participants  and  its 
affiliates  under  Common  Ownership 
that  qualify  for  the  Tier  7  Cu.stomer  and 
Professional  Rebate  to  Add  Liquidity  in 
Penny  Pilot  Options  is  reasonable 
because  as  mentioned  herein,  NOM 
Market  Makers  are  valuable  market 
participants  that  provide  liquidity  in  the 
marketplace  and  incur  costs  unlike 
other  market  participants.  A  NOM 
Market  Maker  has  the  obligation  to 
•  make  continuous  markets,  engage  in  a 
course  of  dealings  reasonably  calculated 
to  contribute  to  the  maintenance  of  a 
fair  and  orderly  market,  and  not  make 
bids  or  offers  or  enter  into  transactions 
that  are  inconsistent  with  a  course  of 
dealings.  Encouraging  NOM  Market 
Makers  to  add  greater  liquidity  benefits 
all  Participants  in  the  quality  of  order 
interaction.  By  further  incentivizing 
Participants  to  achieve  the  Tier  7 
Customer  and  Professional  Rebate  to 
Add  Liquidity,  the  Exchange  is  seeking 
to  add  a  greater  amount  of  Customer  and 
Profe.ssional  liquidity  to  the  marketplac;e 
w'hich  benefits  all  Participants  as  well 


as  reduce  costs  not  only  to  Professionals 
and  Customers  in  paying  the  Tier  7 
Customer  and  Professional  rebate,  but 
also  NOM  Market  Makers  by  offering  the 
Tier  3  NOM  Market  Maker  Rebate  to 
Add  Liquidity  in  Penny  Pilot  Options. 
The  Exchange’s  proposal  to  pay  a  Tier 

3  rebate  of  $0.32  per  contract  for 
Participants  and  its  affiliates  under 
Common  Ownership  that  qualify  for  the 
Tier  7  Customer  and  Professional  Rebate 
to  Add  Liquidity  in  Penny  Pilot  Options 
is  equitable  and  not  unfairly 
di.scriminatory  because  all  NOM  Market 
Makers  may  qualify  for  the  Tier  3  NOM 
Market  Maker  rebate  provided  they  are 
able  to  qualify  for  the  Tier  7  Customer 
and  Professional  Rebate  to  Add 
Liquidity  in  Penny  Pilot  Options.  As 
mentioned  herein,  there  are  various 
opportunities  to  achieve  a  Tier  7 
Customer  and  Professional  Rebate  to 
Add  Liquidity  in  Penny  Pilot  Options. 

The  Exchange’s  proposal  to  pay  a  Tier 

4  NOM  Market  Maker  rebate  of  .$0.32^*'’ 
or  $0.38  per  contract  in  EEM,  OLD, 

IWM,  QQQ,  SPY,  VXX  and  XLF  if  the 
Participant  adds  NOM  Market  Maker 
liquidity  of  90,000  or  more  contracts  per 
day  in  a  month  is  reasonable  because 
the  Exchange  believes  that  offering 
NOM  Market  Makers  the  ability  to 
obtain  higher  rebates  will  encourage 
additional  order  interaction.  The 
Exchange’s  proposal  to  pay  a  Tier  4 
NOM  Market  Maker  rebate  of  $0.32'“*^  or 
$0.38  per  contract  in  EEM,  GLD,  IWM, 
QQQ,  SPY,  VXX  and  XLF  if  the 
Participant  adds  NOM  Market  Maker 
liquidity  of  90,000  or  more  contracts  per 
day  in  a  month  is  equitable  and  not 
unfairly  discriminatory  because  all 
NOM  Market  Makers  may  qualify  for  the 
Tier  4  NOM  Market  Maker  rebate. 

The  Exchange  believes  that  it  is 
reasonable,  equitable,  and  not  unfairly 
di.scriminatorv  to  adopt  specific  pricing 
for  EEM,  GLD,  IWM,  QQQ,  SPY.  VXX 
and  XLF  because  pricing  by  symbol  is 
a  common  practice  on  many  IJ.S. 
options  exchanges  as  a  means  to 
incentivize  order  flow  to  be  sent  to  an 
exchange  for  execution  in  the  most 
actively  traded  options  classes,  in  this 
case  actively  trailed  Penny  Pilot 
Options. The  Exchange  notes  that 
EEM,  GLD.  IWM,  QQQ.  SPY,  VXX  and 
XLF  are  some  of  the  most  actively 


^'*The  Exchange  would  pay  $0,32  per  contract 
retrate  for  all  other  qualifying  I’ennv  Pilot  Options 
excluding  EEM,  01,0.  IWM.  QQQ.  .SPY,  VXX  and 
XLK. 

^^The  Exchange  woidd  pay  $0.32  per  contr.act 
rebate  for  all  other  qiialifv'ing  Penny  Pilot  Options 
excluding  KKM,  OLD,  IWM.  QQQ.  SPY.  VXX  and 
XLE. 

Set;  Phlx's  Pricing  .Sr  hedule,  .See  a/so  the 
International  Securities  Exchange  1,1.0’!!  Fee 
Schedule.  Hoth  of  these  markets  segment  pricing  by 
symbol. 


traded  options  in  the  U.S.  The  Exchange 
believes  that  this  pricing  will 
incentivize  members  to  transact  options 
on  EEM.  GLD,  IWM,  QQQ.  SPY,  VXX 
and  XLF  on  NOM  in  order  to  obtain  the 
higher  $0.38  per  contract  rebate. 

1’he  Exchange  believes  that  its 
proposal  to  increase  the  NOM  Market 
Maker  Non-Penny  Pilot  Fee  for  Adding 
Liquidity  from  $6.25  to  $0.35  per 
contract  and  the  Fee  for  Removing 
Liquidity  from  $0.82  to  $0.85  per 
contract  is  reasonable  because  the 
Exchange  desires  to  offer  NOM  Market 
Makers  the  opportunity  to  earn  higher 
rebates  by  transacting  Penny  and  Non- 
Penny  Pilot  Options,  which  order  flow' 
benefits  other  market  participants. 

These  fees  will  a.ssist  the  Exchange  in 
offering  such  rebates.  The  Exchange 
believes  that  its  proposal  to  increase  the 
NOM  Market  Maker  Non-Pejiny  Pilot 
Fee  for  Adding  Liquidity  from  $0.25  to 
$0.35  per  contract  and  the  Fee  for 
Removing  Liquidity  from  $0.82  to  $0.85 
per  contract  is  equitable  and  not 
unfairly  discriminatory  because  the 
Exchange  would  continue  to  assess 
low’er  fees  to  NOM  Market  Makers,  as 
compared  to  all  other  Participants 
e.xcept  Gustomers,^^''  as  is  the  case  today, 
because  NOM  Market  Makers  add  value 
through  continuous  quoting-^'*  and  the 
commitment  of  capital. 

With  re.spect  to  Tier  3,  the  Exchange 
proposes  to  pay  the  $0.32  per  contract 
rebate  to  Participants  or  its  affiliates 
under  Common  Ownership  that  qualify 
for  Tier  7.  The  Exchange  proposes  to 
allow  Participants  to  aggregate  their 
volume  with  affiliates  in  order  to  qualify 
for  this  Tier  of  the  NOM  Market  Maker 
Rebate  to  Add  Liquidity  in  Penny  Pilot 
Options.  The  Exchange  also  proposes  to 
permit  Participants  to  allow  NOM 
Participants  under  Common  Ownership 
to  aggregate  their  volume  to  qualify  for 
the  rebate.  The  Exchange  bidieves  that 
its  proposal  to  permit  Participants  under 
Common  Ownership  to  aggregate  their 
volume  is  reasonable,  gquitable  and  not 
unfairly  discriminatory  because  the 
Exchange  would  permit  all  Participants 


^’•Customers  do  not  pay  Non-Penny  Pilot  Foes  for 
Adding  Liquidity  and  today  are  assessed  an  ,$0.82 
per  contract  Non-Penny  Pilot  Fee  for  Removing 
i.iquidity. 

'’•’Pursuant  to  Chapter  VII  (Market  Participants), 
Section  .5  (Obligations  of  Market  Makers),  in 
registering  as  a  market  maker,  an  Options 
Participant  commits  him.self  to  various  obligations. 
Transactions  of  a  Market  Maker  in  its  market 
making  capacity  must  constitute  a  course  of 
dealings  rea.sonably  calculated  to  contribute  to  the 
maintenance  of  a  fair  and  orderly  market,  and 
Market  Makers  should  not  make  bids  or  offers  or 
enter  into  transactions  that  are  inconsistent  with 
such  course  of  dealings.  Further,  all  Market  Makers 
are  designated  a.s  .specialists  oti  NOM  for  all 
purposes  undhr  the  Act  or  rule.s  thiflrcunder.  .See  ’ 
(IhapterVll,  Section  5. 
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the  ability  to  aggregate  for  purposes  of 
the  rebates  if  certain  Participants  chose 
to  operate  under  separate  entities. 

B.  Self-Regulatory  Organization ’s 
Statement  on  Burden  on  Competition 

NASDAQ  does  not  believe  that  the 
proposed  rule  changes  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purpo.ses  of  the  Act,  as  amended. 
Customers  have  traditionally  been  paid 
the  highest  rebates  offered  by  options 
exchanges.  While  the  Exchange’s 
proposal  results  in  a  Professional 
receiving  a  higher  rebate  as  compared  to 
a  NOM  Market  Maker,  in  certain 
circumstances,  the  Exchange*does  not 
believe  the  proposed  rebate  tiers  would 
result  in  any  burden  on  competition  as 
between  market  participants.  The 
Exchange’s  proposal  also  aligns  the 
Non-NOM  Market  Maker  Penny  Pilot 
Rebate  to  Add  Liquidity  with  that  of  a 
Firm  and  Broker-Dealer.  The  Exchange’s 
proposal  to  increase  Non-Penny  Pilot 
Options  Fees  for  Adding  and  Removing 
Liquidity  does  not  misalign  the  current 
fees  as  NOM  Market  Makers  will 
continue  to  be  assessed  lower  fees  as 
compared  to  a  Non-NOM  Market  Maker, 
Firm  or  Broker-Dealer  because  of  the 
additional  obligations  that  are  required 
of  NOM  Market  Makers  as  compared  to 
these  market  participants.  Customers 
continue  to  pay  a  lower  Fee  for 
Removing  Liquidity  in  Non-Penny  Pitot 
Options,  which  is  currently  the  case  for 
most  fees  on  NOM  which  are  either  not 
assessed  to  a  Customer  or  where  a 
Customer  is  assessed  the  lowest  fee 
because  of  the  liquidity  such  order  flow 
brings  to  the  Exchange. 

The  Exchange  believes  that  offering 
Customers  and  Professionals  the 
proposed  tiered  rebates  creates 
competition. among  options  exchanges 
because  the  Exchange  believes  that  the 
rebates  may  cause  market  participants  to 
select  NOM  as  a  venue  to  send 
Customer  and  Professional  order  flow. 
The  Exchange  believes  that 
incentivizing  NOM  Market  Makers  to 
post  liquidity  on  NOM  benefits  market 
participants  through  increased  order 
interaction. 

The  Exchange  operates  in  a  highly 
competitive  market  comprised  of  eleven 

II. S.  options  exchanges  in  which 
.sophisticated  and  knowledgeable 
market  participants  can  readily  send 
order  flow  to  competing  exchanges  if 
they  deem  fee  levels  at  a  particular 
exchange  to  be  excessive.  The  Exchange 
believes  that  the  proposed  rebate 
structure  and  tiers  are  competitive  with 
rebates  and  tiers  in  place  on  other 
exchanges.  The  Exchange  believes  that 
this  competitive  marketplace  impacts 


the  rebates  pre,sent  on  the  Exchange 
today  and  substantially  influences  the 
proposals  set  forth  above. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  cdmments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act.'*’  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
summarily  may  temporarily  suspend 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
nece.ssary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.  If  the  Commission 
takes  such  action,  the  Commission  shall 
institute  proceedings  to  determine 
whether  the  proposed  rule  should  be 
approved  or  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 

submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  propo.sed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  U.se  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NASDAQ-201 3-041  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission. 
100  F  Street  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NASDAQ-2013-041.  This 
file  number  should  be  included  on  the 
.subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
po.st  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rule$/sro.shtml}.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 


1.SIT.,S.C.  78s(b)(.S)(,^)(ii). 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  betw'een  the 
Commission  and  any  person,  other  than 
tho.se  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  IJ.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  such 
filing  also  will  be  available  for 
in.spection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  po.sted  without  change; 
the  Commission  does  not  edit  per.sonal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR- 
NASDAQ-2013-041 .  and  should  be 
.submitted  on  or  before  April  9,  2013. 

For  the  (’onimission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. 

Kevin  M.  O’Neill, 

Deputy  Secretory. 

iFR  Doc.  2013-06292  Filed  3-18-13;  8:45  am| 
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Self-Regulatory  Organizations;  C2 
Options  Exchange,  Incorporated; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  a  Proposed  Rule 
Change  To  Amend  the  Fees  Schedule 

March  13.  2013. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),’  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  1, 
2013,  C2  Options  Exchange, 
Incorporated  (the  “Exchange”  or  “C2”) 
filed  with  the  Securities  and  Exchange 
Commission  (the  “Commi.ssion”)  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  111  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  .solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 


32  17  CFK  20(1.30-3{a)(12). 
’15U.S.C.  78s(b>(l). 
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I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
F’ees  Schedule.  The  text  of  the  proposed 
rule  change  is  available  on  the 
Exchange’s  Web  site  [http:// 
\x'\\'w.c2exrhange.com/Legal/),  at  the 
Exchange’s  Office  of  the  Secretary,  and 
at  the  Commission's  Public  R(;ference 
Room. 

II.  5>elf-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV^  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below',  of 
the  most  significant  aspet:ts  of  such 
.statements. 

A.  Self-Regulatorv  Organization's 
Statonwnt  of  tho  Purposa  of.  and 
Statutory^  Basis  for.  thn  Proposed  Bide 
Change 

1.  Purpo.se 

The  Excdiange  proposes  to  amend  its 
transaction  fees  for  simple,  non¬ 
complex  orders  in  equity  options  classes 
to  .state  that  C2  Market-Makers  w'ill  not 
be  assessed  a  fee  for  Maker  trades  w'ith 
any  non-Puhlic  Customer  market 
participants.  This  means  that  when  a  C2 
Market-Maker  is  the  Maker  in  a 
transaction,  the  C2  Market-Maker  w'ill 
not  he  asses^^d  a  fee  unless  the  Taker 
in  the  transaction  is  a  Public  Customer. 
The  purpose  of  the  proposed  change  is 
to  incentivize  C2  Market-Makers  to 
quote  more  aggressivclv. 

The  Exchange  believes  the  propo.sed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  the  Exchange 
and,  in  particular,  the  requirements  of 
Section  6(b)  of  the  Act.’  Specifically, 
the  Exchange  believes  the  proposed  rule 
change  is  consistent  with  Section  6(b)(4) 
of  the  Act,'*  which  requires  that 
Exchange  rules  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  Trading  Permit 
Holders  and  other  persons  using  its 
facilities.  The  Exchange  believes  that 
proposed  change  is  reasonable  because 
it  will  allow  C.2  Market-Makers  to  avoid 
paying  a  transaction  fee  for  transactions 


M5U..S.(:.  78f(b). 
♦15U.S.C.  78f(b)(4). 


for  which  they  previously  paid  a 
transaction  fee. 

The  Exchange  believes  that  providing 
this  Maker  fee  exemption  to  C2  Market- 
Makers  and  not  to  other  market 
participants  is  equitable  and  not 
unfairly  discriminatory  because  C2 
Market-Makers  take  on  a  number  of 
obligations,  including  quoting 
obligations  and  the  ne(;d  to  purchase 
permits,  that  some  other  market 
participants  do  not  have.  P’orther, 
offering  a  fee  exemption  for  C2  Market- 
Makers  (and  only  C2  Market-Maker 
Makers),  w'ho  are  the  market 
participants  that  do  the  vast  majority  of 
quoting,  incentivizes  more  and  narrower 
quoting,  thereby  encouraging  liquidity 
provision,  w'hich  is  vital  to  the 
marketplace  and  benefits  all  market 
participants.  The  Exchange  believes  that 
assessing  Maker  fees  for  Cl  Market- 
Makers  who  trade  with  Public 
Customers  while  not  assessing  Maker 
fees  for  C2  Market-Makers  w'ho  trade 
W'ith  other  market  participants  is 
equitable  and  not  unfairly 
discriminatory  because  the  Exchange 
already  pays  a  rebate  for  Public 
Customer  Taker  transactions,  and  thus  if 
the  Exchange  w’ere  to  also  not  collect  a 
foe  from  the  C2  Market-Maker  in  such 
transactions,  it  w'ould  result  in  the 
Exchange  paying  for  .such  tran.sactions 
without  collecting  any  revenue  (a  net 
negative),  which  would  not  be 
economically  prudejit.  Further,  market 
participants  (including  C2  Market- 
Makers)  generally  prefer  to  execute  their 
orders  against  Public  Customer  orders, 
and  therefore  it  is  justifiable  for  them  to 
be  still  be  assessed  a  fee  for  such 
preferable  executions. 

B.  Self-Begulatory  Organization 's 
Statement  on  Barden  on. Com  pet  it  ion 

C2  does  not  believe  that  the  proposed 
rule  change  will  impose  any  burdem  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  The  Exchange  does 
not  believe  that  the  proposed  rule 
change  will  impose  an  unnecessary 
burden  on  intramarket  competition 
because,  while  it  will  provide  C2 
Market-Makers  with  a  fee  exemption 
that  other  market  participants  do  not 
receive,  this  change  is  intended  to 
incentivize  C2  Market-Makers,  who  are 
the  market  participants  that  do  the  vast 
majority  of  quoting,  to  provide  more  and 
narrow'er  quoting,  thereby  encouraging 
liquidity  provision,  which  is  vital  to  the 
marketplace  and  benefits  all  market 
participants.  Further,  C2  Market-Makers 
take  on  a  number  of  obligations, 
including  quoting  obligations  and  the 
need  to  purchase  permits,  that  some 
other  market  participants  do  not  have. 


The  Exchange  does  not  believe  that  the 
proposed  rule  change  will  impo.se  an 
unnecessary  burden  on  intermarket 
competition  because  it  is  designed  to 
encourage  more  and  narrower  quoting, 
W'hich  would  make  C2  a  more  attractive 
trading  venue  for  Market-Makers  as  well 
as  other  market  participants  on  other 
exchanges  w’ho  could  benefit  from  (:2'.s 
imjrroved  quotes.  As  such,  to  the  extent 
that  the  proposed  change  may  make  ('2 
a  more  attractive  trading  venue  for 
market  participants  on  other  exchanges, 
such  market  participants  can  always 
elect  to  become  C,2  market  participants. 

C.  Self-Begulatoiy  Organization’s 
Statement  on  Comments  on  the 
Proposed  Buie  Change  Beceived  From 
Members,  Participants,  or  Others 

The  Exchange  neither  .solicited  nor 
received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
(iommi.ssion  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  .Section  19(b)(3)(A) 
of  the  Act  -’’  and  paragraph  (0  of  Rule 
19li— 4*’  thereunder.  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  neces.sary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwi.se  in  furtherance  of 
the  purposes  of  the  Act.  If  the 
Commission  takes  such  action,  the 
(Commission  w'ill  institute  proceedings 
to  determine  whether  the  proposed  rule 
change  should  be  approved  or 
disapproved. 

IV.  Solicitation  of  Comments 

Interested  pensons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  email  to  rule- 
commenis@sec.gov.  Please  include  File 
Number  SR-CC2-2013-012  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 


Sl-S  U  .S.C.  78s(b)(.1)(A). 
«17  CFR  240.19b-4(f). 
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Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DCi 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-C,2-2013-012.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
internet  Web  site  [http://wn'\\'.sec.gov/ 
rules/sro.shtml).  COpies  of  the 
submission,  all  .subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  Cvith  the 
C^ommission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  ^Commission’s  Public 
Reference  Room,  100  F  Street  NE.,  * 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  the 
filing  ahso  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submi.ssion.s.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-C2- 
201.3-012  and  should  be  submitted  on 
or  before  April  9.  2013. 

For  the  Commi.ssion,  by  the  Divi.sion  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.^ 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

|FR  Doc.  2ni3-O62S0  Filed  8:45  ain| 
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17  CF’R  200.3()-3(a)(12). 

'  15  U.S.C.  78.s(l))(l). 

2  17  CFR  240.19b-4. 

2  The  Exchange  proposes  that  mini-options 
contracts  would  be  listed  in  only  five  issues, 
specifically  SPDR  S&P  500  (SPY),  Apple,  Inc. 
(AAPL),  .SPDR  Gold  Trust  (GI.D),  (ioogle  Inc. 
((XJOG),  and  Amazon.com  Inc.  (AMZN).  The.se 
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Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),'  and  Rule  19l)-4  thereunder,^ 
notice  is  hereby  given  that  on  March  5, 
2013,  NYSE  MKT  LLC  (“NYSE  MKT”  or 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commissioq”)  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  propo.ses  to  li.st  and 
trade  option  contracts  overlying  10 
shares  of  a  security  (“mini-options 
contracts”).  The  text  of  the  proposed 
rule  change  is  available  on  thi^ 
Exchange’s  Web  site  at  wTvw.nyse.coni, 
at  the  principal  office  of  the  Exchange, 
and  at  the  Commission’s  Public 
Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for.  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  propo.sed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
Tbe  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 


issue.s  were  .selected  because  they  are  priced  greater 
than  Slot)  and  are  among  the  most  actively  traded 
issues,  in  that  the  standard  contract  exhibits  average 
daily  volume  (“ADV")  over  the  previous  three 
calendar  months  of  at  least  45.000  contracts, 
excluding  LEAPS  and  FLEX  series.  The  Exchange 
notes  that  any  expansion  of  the  program  would 
require  that  a  subsequent  proposed  rule  change  he 
submitted  with  the  Omimission. 


A.  Scif-Regulatnry  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Ohange 

1.  Purpo.se 

Tbe  Exchange  is  proposing  to  list  and 
trade  option  contracts  overlying  10 
shares  of  a  security  (“mini-options 
contracts”)  and  implement  rule  text 
necessary  to  integrate  mini-options 
contracts  with  contracts  overlying  100 
shares  (“standard  contracts”)  of  the 
same  .security.  Whereas  standard 
contracts  represent  a  deliverable  of  100 
shares  of  an  underlying  security,  mini¬ 
options  contracts  would  represent  a 
deliverable  of  10  shares.  The  Exchange 
proposes  to  initially  list  and  trade  mini¬ 
options  contracts  overlying  five  high 
priced  securities  for  which  the  standard 
-contract  overlying  the  .same  .security 
exhibits  significant  liquidity.  ‘  The 
Exchange  believes  that  investors  would 
benefit  from  tbe  availability  of  mini¬ 
options  contracts  by  making  options 
overlying  high  priced  securities  more 
readily  available  as  an  invifcting  tool 
and  at  more  affordable  and  realistic 
prices,  most  notably  for  the  average 
retail  investor. 

For  example,  with  Apple  Inc. 
(“AAPL”)  trading  at  $(>05.85  on  March 
21,  2012,  ($60,585  for  100  shares 
underlying  a  .standard  contract),  the  605 
level  call  expiring  on  March  23  was 
trading  at  $7.65.  The  cost  of  the 
standard  contract  overlying  100  shares 
would  be  $765,  which  is  |sic] 
substantially  higher  in  notional  terms 
than  the  average  equity  option  price  of 
$250.89.“*  Proportionately  equivalent 
mini-options  contracts  on  AAPL  would 
provide  investors  with  the  ability  to 
manage  and  hedge  their  portfolio  risk  on 
their  underlying  investment,  at  a  price 
of  $76.50  per  contract.  In  addition, 
investors  who  hold  a  position  in  AAPL 
at  less  than  the  round  lot  size  would 
.still  be  able  to  avail  themselves  of 
options  to  manage  their  portfolio  risk. 
For  example,  the  holder  of  50  shares  of 
AAPL  could  write  covered  calls  for  five 
mini-options  contracts.  The  table  below 
demonstrates  the  proposed  differences 
between  a  mini-options  contract  and  a 
standard  contract  with  a  strike  price  of 
$125  per  share  and  a  bid  or  offer  of 
$3.20  per  share: 


•*  A  high  priced  underlying  .security  may  have 
relatively  exjien.sive  option.s,  becau.se  a  low 
percentage  move  in  the  .share  price  may  mean  a 
large  movement  in  the  options  in  terms  of  absolute 
dollars.  Average  non-FLEX  equity  option  premium 
per  contract  january  1-December  31,  2011.  .See 
hllp-./lwrww.theocc.com/webapps/monlhly-volume- 
reports?  reportClasf=equity. 
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- 1 

Standard 

Mini 

Share  Deliverable  Upon  Exercise  . 

' - 

too  shares  .. 

10  shares. 

Strike  Price  . 

. . . 

.  1 

125  . 

125. 

Bid/Offer . 

i  3.20  . 

3.20. 

Premium  Multiplier  . 

1  $100  . 

$10. 

Total  Value  of  Deliverable  . 

!  $12,500  . 

$1,250. 

Total  Value  of  Contract  . ! . 

:  $320  . 

$32. 

added  even  though  the  underlying  has 
fallen  slightly  helow  the  initial 
qualification  standard.  In  addition,  the 
underlying  security  must  bo  trading 
above  .$90  for  five  consecutive  days 
before  the  listing  of  mini-options 
contracts  in  a  new  expiration  month. 
This  restriction  will  allow  the  Exchange 
to  list  mini-options  strikes  without 
disruption  wdien  a  new'  expiration 
month  is  added  even  if  the  underlying 
has  had  a  minor  (hjcline  in  price. 

The  Exchange  also  propo.ses  to  add 
('.(jinmentary  .14  to  Rule  994  (Position 
l.imits)  to  reflect  that,  for  purposes  of 
compliance  w'ith  the  Position  Limits  of 
Rules  Isicl  904,  ten  mini-options 
contracts  will  equal  one  standard 
contract  overlying  100  shares. 

The  Exchange  also  proposes  to  add 
subser.tion  (c)  to  Rule  959NY  (M(;aning 
of  Premium  Bids  and  Offers)  to  extend 
the  explanation  of  bids  and  offers  w’ith 
respect  to  mini-options  contracts  and 
also  remove  references  to  Exchange- 
Traded  Fund  Shares,  because  other 
types  of  underlying  securities  have 
options  traded  on  them. 

Mini-options  w'ith  non-standard 
expiration  dates  (e.g.,  w'eekly  series, 
quarterly  option  series  and  LEAPs)  will 
be  permitted  under  this  proposal  and  in 
accordance  with  relevant  Exchange 
rules.  'I’he  Exchange  may  li.st  mini¬ 
options  on  SPY.  AAPL.  GLD.  GOOG  and 
AMZN  for  all  expirations  applicable  to 
100-share  options  on  the  sanu; 
underlying.^ 

The  Exchange’s  rulcis  that  apply  to  the 
trading  of  standard  options  would  apply 
to  mini-options  and  the  Exchange’s 
market  maker  quoting  obligations  w'ould 
apply  to  mini-opticms.”  Intermarket 
trade-through  protection  would  apply  to 
mini-options;  however,  price  protection 
would  not  apply  across  standard  and 
mini-options  on  an  intramarket  basis.’* 

With  regard  to  the  impact  of  this 
proposal  on  system  capacity,  the 
Exchange  has  analyzed  its  capacity  and 


The  Exchange  currently  lists  and 
trades  standardized  option  contracts  on 
a  number  of  ecpiities  and  Exchange- 
Tradcid  Funds  (“E  I’Fs”)  each  with  a  unit 
of  trading  of  100  shares.  Except  for  the 
difference  in  the  numbcjr  of  deliverable 
shares,  the  proposed  mini-options 
contracts  w'ould  have  the  same  terms 
and  contract  characteristics  as  rcigular- 
sized  equity  and  E'l’F  options,  including 
exercise  style.  All  existing  rules 
applii;able  to  options  on  equities  and 
ETFs  would  apply  to  mini-options 
contracts,  except  with  respect  to 
position  and  exercise  limits  and  hedge 
exemptions  to  tho.se  position  limits, 
w'hich  would  be  tailored  for  the  smaller 
size.  Pursuant  to  proposed  amendments 
to  Rule  904,  position  limits  applicable 
to  a  regular-sized  option  contract  would 
also  apply  to  the  mini-options  contracts 
on  the  same  underlving  security,  w'ith 
10  mini-options  contracts  counting  as 
one  regular-sized  contract.  Positions  in 
both  the  regular-sized  option  contract 
and  mini-options  contracts  on  the  .same 
s(!curity  will  he  c  ombined  for  purposes 
of  calculating  positions. 

Al.so,  of  note,  the  Commission  has 
approved  an  ciarlier  propo.sal  of  the 
Exchange  to  list  and  trade  option 
c:ontrat;ts  overlying  a  number  of  sharcjs 
other  than  lOO.’’  Morciover,  the  concept 
of  li.sting  and  trading  parallel  options 
products  of  reduced  values  and  sizes  on 
the  same  underlying  .security  is  not 
novel.  For  example,  parallel  product 
pairs  on  a  full-value  and  reduced-value 
basis  are  currently  listed  on  the  S&P  500 
Index  (“SPX”  am]  "XSP,”  respectively), 
the  Nasdaq  100  Index  (“NDX”  and 
“MNX,”  respectively)  and  the;  Russell 
2000  Index  (“RUT"  and  “RMN,” 
respectively). 

The  Exchange  believes  that  the 
proposal  to  li.st  and  trade  mini-options 
contracts  will  not  lead  to  investor 
confusion.  There  are  two  important 
distinctions  betw'een  mini  options  and 
standard  options  that  are  designed  to 
ease  the  likelihood  of  any  investor 
confusion.  First,  the  premium  multiplier 
for  the  proposed  mini-options  contracts 
wilt  be  10,  rather  than  100,  to  reflect  the 
smaller  unit  of  trading.  To  reflect  this 


®  See  Securities  Exchange  Act  Release  No.  401. S7 
duly  1.  1998).  83  FR  37426  ()uly  10,  1998)  {.SR- 
Amex-96— 44). 


change,  the  Exchange  propo.ses  to  add 
Rule  959NY(c)  which  notes  that  bids 
and  offers  for  an  option  contract 
overlying  10  shares  will  bo  exprosstnl  in 
terms  of  dollars  per  1/lOth  part  of  the 
total  value  of  the  contract.  Thus,  an  offer 
of  “.50”  shall  represent  an  offer  of  $5.00 
on  an  options  contract  having  a  unit  of 
trading  consisting  of  10  shares. 
Additionally,  the  Exchange  intends  to 
designate  mini-options  contracts  w  ith 
different  trading  symbols  than  tho.se 
designated  for  regular-siz*;d  contracts.*’ 
Moreover,  the  Exchange  beliitves  that 
the  terms  of  mini-options  contracts  are 
consistent  with  the  terms  of  the  Options 
Disclosure  Document. 

The  Exchange  recognizes  the  need  to 
differentiate  mini-options  contracts 
from  standard  options  and  therefore  is 
proposing  the  following  changes  to  its 
rules. 

The  Exchange  proposes  to  add 
Commentary  .01  to  Rule  901  (Option 
Contracts  to  Be  Traded)  to  reflect  that, 
in  addition  to  option  contracts  w'ith  a 
unit  of  trading  of  100  shares,  the 
Exchange^nay  list  option  contracts 
overlying  10  shares  of  SPDR  S&P  500 
(SPY),  Apple.  Inc.  (AAPL).  SPDR  Gold 
'I’rust  (GLD),  Google  Inc.  (CiOOG),  and 
Amazon.com  Inc.  (AMZN)  for  all 
expirations  applicable  to  100  share 
options  on  each  underlying  security. 

The  Exchange  believes  that  the.se  five 
securities  are  appropriate  because  they 
are  high  priced  securities  for  which 
there  is  already  signific  ant  options 
liquidity  and  therefore  significant 
customer  demand. 

The  Exchange  also  proposes  to  add 
Commentary  .15  to  Rule  903  (Series  of 
Options  Open  for  Trading)  to  list  series 
of  mini-options  provided  that  the 
underlying  security  has  been  de.signated 
as  eligible  under  Rule  901,  Commentary 
.01.  Al.so,  the  Exchange  proposes  to  not 
permit  the  listing  of  additional  series  of 
mini-options  contracts  if  the  underlying 
is  trading  at  $90  or  less  to  limit  the 
number  of  strikes  once  the  underlying  is 
no  longer  a  high  priced  security.  The 
Exchange  proposes  a  $90.01  minimum 
for  continued  qualification  so  that 
additional  mini-options  strikes  may  be 


“(XX;  Symbology  is  structured  for  contracts  with 
other  than  100  shares  to  be  designated  with  a 
numerical  suffix  to  the  standard  trading  symbol, 
i.e.,  AAPL8. 


^  See  Securities  Exchange  Act  Release  No.  67948 
(September  28,  2012)  77  FR  60735  at  60737 
((XXober  4,  2012)  {Notic;e  of  Filing  of  Amendments 
No.  1  and  Order  Granting  Accelerated  Approval  of 
Proposed  Rule  Changes  as  Modified  by 
Amendments  No.  1  to  List  and  Trade  Option 
Contracts  Overlying  10  .Shares  of  Ortain  .Securities) 
(.SR-NYSEArca-2012-64  and  .SR-I.SE-2012-58). 

"  .See  77  FR  at  60738. 

'•See  77  FR  at  60738. 
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represents  that  it  and  the  Options  Price 
Reporting  Authority  have  the  necessary 
systems  capacity  to  handle  the  potential 
additional  traffic  associated  with  the 
listing  and  trading  of  mini-options 
contracts.  The  Exchange  has  further 
discvissed  the  proposed  listing  and 
trading  of  mini-options  contracts  w'ith 
the  0(X;,  which  has  represented  that  it 
is  able  to  accommodate  the  proposal.’” 

2.  Statutory  Basis 

'I'he  Exchange  believes  the  projiosed 
rule  change  is  consi.stent  with  Section 
6(b)”  of  the  Securities  Exchange  Act  of 
1934  (the  “Act”),  in  general,  and 
furthers  the  objectives  of  Section 
H(b)(5),'2  in  particular,  because  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  prevent 
fraudulent  and  manipulative  acts,  to 
remove  impediments  to  and  to  perfect 
the  meclianism  for  a  free  and  open 
market  and  a  national  market  system 
and,  in  general,  to  protect  investors  and 
the  public  interest.  Specifically,  the 
Exchange  believes  that  investors  would 
benefit  from  the  availability  of  mini¬ 
options  contracts  by  making  options  on 
high  priced  securities  more  readily 
available  as  an  investing  tool  and  at 
more  affordable  and  reali.stic  prices, 
most  notably  for  the  average  retail 
investor.  As  described  above,  the 
proposal  contains  a  number  of  features 
designed  to  protect  investors  by 
reducing  investor  confusion,  such  as  the 
mini-options  contracts  being  designated 
by  different  trading  .symbols  from  their 
related  standard  contracts.’’’  Moreover, 
the  proposal  is  designed  to  protect 
investors  and  the  public  interest  by 
providing  investors  with  an  enhanced 
tool  to  reduce  ri.sk  in  high  priced 
securities.  In  particular,  the  propo.sed 
contracts  will  provide  retail  customers 
who  invest  in  high  priced  issues  in  lots 
of  less  than  100  shares  with  a  means  of 
protecting  their  investments  that  is 
presently  only  available  to  tho.se  who 
have  positions  of  100  shares  or  more. 
Further,  the  proposal  currently  is 
limited  to  five  high  priced  .securities  for 
which  there  is  already  significant 
opitions  liquidity,  and  therefore 
significant  customer  demand  and 
trading  volume. 


"‘The  Exchange  notes  that  the  current  schedule 
of  Fees  will  not  apply  to  the  trading  of  mini-options 
contracts.  The  Exchange  will  not  commence  trading 
of  mini-option  contracts  until  specific  fees  for  mini- 
options  contracts  trading  have  tweii  filed  with  the 
(Commission. 

"  1.S  ll.S.C.  78f(b). 

'2  15  LI..S.C.  78f(b)(5). 

'2  See  supra  note  8  (sic|. 


/?.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

This  propo.sed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  neces.sary  or  ajipropiriate  in 
furtheramce  of  the  purpioses  of  the  Act. 

In  this  regard  and  as  indicated  below, 
the  Exchange  notes  that  the  rule  change 
is  being  proposed  as  a  comjietitive 
respon.se  to  recently  appiroved  rule 
amendments  by  other  options 
exchanges.  The  Exchange  believes  this 
{iropiosed  rule  change  is  necessary  to 
permit  fair  comjjetition  among  the 
options  exchanges. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  resjiect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  piroposed  rule 
change;  (1)  Does  not  significantly  affect 
the  protection  of  inve.stors  or  the  public 
interest;  (2)  does  not  impo.se  any 
significant  burden  on  competition:  and 
(3)  by  its  terms  does  not  become 
opierative  for  30  days  after  the  date  of 
this  filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  pirotection  of  investors  and  the 
public  interest,  the  proposed  rule 
change  has  become  effective  pursuant  to 
Se(;tion  19(b)(3)(A)  of  the  Act  and 
Rule  19b-4(fl(6)  thereunder.’-'’ 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)  normally  does  not 
become  operative  for  30  days  after  the 
date  of  filing.  However,  Rule  19l>- 
4(f){6)(iii)  permits  the  Commission  to 
designate  a  shorter  time  if  such  action 
is  consi.stent  with  the  protection  of 
investors  and  the  public  interest.  The 
Exchange  re(juesls  that  the  Commission 
waive  the  30-day  operative  delay  so  that 
it  can  list  and  trade  the  proposed  mini¬ 
options  contracts  as  .soon  as  it  is  able.'” 
The  Commission  believes  that  waiving 


15  ll  .S.C:.  78s(l))(3)(A). 

">17  CFR  240.1‘)t)— 4(0(0).  In  addition,  Rulo  l‘ll)- 
4(0(0)(iii)  requires  a  self-regulatory  organization  to 
provide  th»!  Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change,  along  with 
a  brief  description  and  text  of  the  proposed  rule 
tdiange.  at  least  five  business  days  prior  to  the  date 
of  filing  of  the  proposed  rule  change,  or  such 
shorter  time  as  designated  by  the  Commission.  The 
Exchange  has  fulfilled  this  requirement. 

"’The  Commission  notes  that  the  Exchange’s 
current  schedule  of  fees  will  not  apply  to  the 
trading  of  mini-options  contracts,  and  the  Exchange 
will  not  commence  trading  of  mini-options 
contracts  until  specific  fees  for  mini-options 
contracts  trading  have  Ireen  filed  with  the 
Commission. 


tlu?  30-day  {operative*  delay  is  consistent 
w'ith  the  protection  of  inve.stors  and  the 
public  interest.’^  The  Oimmission  notes 
the  propo.sal  is  substantively  identical  to 
proposals  that  wttre  recently  approved 
by  the  (mmmi.ssion,  and  does  not  raise 
any  new  regulatory  issues.’**  For  these 
rea.son.s,  the  Commi.ssion  designates  the 
proposed  rule  change  as  operative  upon 
filing. 

At  any  time  within  60  days  of  the 
filing  of  the  propo.sed  rule  change,  the 
Commi.ssion  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  neces.sary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
invest(jrs,  or  otherwise  in  furtheram;(’  of 
the  purpo.s(is  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
(A)mment.s  may  be  submitted  by  any  of 
the  following  methods; 

Electronic  Comments 

•  Use  the  Commi.ssion’s  Internet 
comment  form  {http://www.sec.gov/ 
rules/sro.shtmf)-,  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSEMKT-2013-23  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commi.s.sion, 
100  F’  Street  NE.,  Wa.shington,  D(i 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEMKT-201.3-23.  This 
file  number  shoidd  be  included  on  the 
subject  line  if  email  is  us(;d.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  c(3mments  on  the  Commis.sion’s 
Internet  Web  site  {http://ww'H'.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submi.s.sion,  all  sub.sequent 
amendments,  all  written  statements 
with  respect  to  the  projiosed  rule 
change  that  are  filetl  with  the 
(Commission,  and  all  written 
communi(;ations  relating  to  the 


'2  For  purpo.ses  only  of  waiving  the  .fO-day 
operative  delay,  the  Commission  has  also 
considered  the  proposed  rule’s  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  Vj..S.C.  7ocir). 

See  .Securities  Exchange  Act  Relea.se  No.  87948 
(.September  28,  2012),  77  FK  60735  (October  4, 
2012)  (.SR-NYSEArca-2012-t>4  and  SR-ISE-2012- 
.58). 
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proposed  rule  cliange  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room.  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a. in.  and  .'1:00  p.m.  Copies  of  the 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR- 
NYSEMKT-2013-23  and  should  be 
submitted  on  or  before  April  9,  2013. 

For  the  (^omiiiissitm,  by  ttie  Division  of 
'I'rading  and  Markets,  pursuant  to  delegaterl 
authority.’’* 

Kevin  M.  O  Neill, 

Deputy  Secretary. 

H  R  Dor.  201.a-0f>2.Sl  Filed  .1-18-13;  8:45  am] 

BILLING  CODE  8011-01-P 


STATES  TRADE  REPRESENTATIVE 

Determinations  Under  the  African 
Growth  and  Opportunity  Act 

AGENCY:  Office  of  the  United  States 
Trade  Repre.sentat  i ve. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Trade 
Representative  (IJS'TR)  has  determined 
that  (]ote  d’Ivoire  has  adopted  an 
effective  vi.sa  system  and  related 
procedures  to  prevent  unlawful 
transshipment  of  textile  and  apparel 
articles  and  the  use  of  counterfeit 
documents  in  connection  with  the 
shipment  of  such  articles  and  has 
implemented  and  follows,  or  is  making 
substantial  progress  tow'ard 
implementing  and  following,  the 
customs  procedures  required  by  the 
African  Crow'th  and  Opportunity  Act 
(AGOA).  Therefore,  as  .specified  in  this 
notice,  imports  of  eligible  products  from 
Cote  d’Ivoire  qualify  for  the  textile  and 
apparel  benefits  provided  for  under 
AC;OA. 

DATES:  Effective  Date:  March  19.  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Con.stance  Hamilton.  Deputy  Assistant 
United  States  Trade  Representative  for 
African  Affairs,  Office  of  the  United '• 


”*17  CFK  200.3e-3(a)(12). 


States  Trade  Representative,  (202)  395- 
9514. 

SUPPLEMENTARY  INFORMATION:  The 

AGOA  (Title  1  of  the  Trade  and 
Development  Act  of  2000,  Public  Law* 
106-200,  as  amended  provides 
preferential  tariff  treatment  for  imports 
of  certain  textile  and  apparel  products 
of  beneficiary  sub-Saharan  African 
countries.  The  textile  and  apparel  trade 
benefits  under  AGOA  are  available  to 
imports  of  eligible  products  from 
countries  that  the  President  designates 
as  “beneficiary  sub-Saharan  African 
countries,”  provided  that  these 
countries:  (1)  Have  adopted  an  effective 
visa  system  and  related  procedures  to 
prevent  unlawful  transshipment  of 
textile  and  apparel  articles  and  the  use 
of  counterfeit  documents  in  connection 
with  shipment  of  such  articles;  and  (2) 
have  implemented  and  follow,  or  are 
making  substantial  progress  toward 
implementing  and  following,  certain 
customs  procedures  that  assist  the 
CiLstoms  Service  in  verifying  the  origin 
of  the  products.  In  Proclamation  8741 
(October  25,  2011),  the  President 
designated  Cote  d’Ivoire  as  a 
"benefiriary  sub-Saharan  .Africa 
country”  and  proclaimed  that,  for 
purpo.ses  of  section  112(c)  of  the  AGOA, 
Cote  d’Ivoire  shall  be  considered  a 
lesser  developed  beneficiary  sub- 
Saharan  African  country. 

Ill  Proclamation  7350  (October  2, 

2000),  the  President  authorized  the 
USTR  to  jierform  the  function  of 
determining  w'hether  eligible  sub- 
.Saharan  beneficiary  countries  have  met 
the  two  requirements  described  above. 
The  President  directed  the  USTR  to 
announce  any  such  determinations  in 
the  Federal  Register  and  to  implement 
them  through  modifications  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS).  Based  on  actions 
that  Cote  d’Ivoire  has  taken,  I  have 
determined  that  (iote  d’Ivoire  has 
satisfied  these  two  reipiirements. 
Accordingly,  pursuant  to  the  authority 
assigned  to  the  USTR  in  Proclamation 
7359,  U.S.  note  7(a)  to  subchapter  II  of 
chapter  98  of  the  HTS,  and  U.S.  notes 
1  and  2(d)  to  subchapter  XIX  of  the  HTS 
are  modified  by  inserting  “Cote 
d’Ivoire”  in  alphabetical  sequence  in  the 
li.st  of  countries.  The  foregoing 
modifications  to  the  HTS  are  effective 
with  respect  to  articles  entered,  or 
withdrawn  from  warehouse  for 
consumption,  on  date  of  publication. 
Importers  claiming  preferential  tariff 
treatment  under  the  AGOA  for  entries  of 
textile  and  apfiarei  articles  should 
ensure  that  those  entries  meet  the 
applicable  visa  reqdirtiments.  See  Visa 
Requireinent.s  Under  the  African  Growth 


and  Opportunity  Act,  66  FR  7837 

(2001). 

Ron  Kirk, 

United  States  Trade  Representative. 

(FR  Dot.  2013-06274  Film!  .3-18-13;  8:45  am) 

BILLING  CODE  3190-F3-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

2012  Generalized  System  of 
Preferences  (GSP)  Product  Review: 
inviting  Public  Comments  on  Possibie 
Actions  Related  to  Competitive  Need 
Limitations 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  and  solicitation  of 
comments. 

SUMMARY:  This  notice  announces  the 
availability  of  full  2012  calendar  year 
import  statistics  relating  to  competitive 
need  limitations  (CNLs)  under  the 
Generalized  System  of  Preferences 
(GSP)  program.  The  Office  of  the  United 
States  Trade  Representative  (USTR)  will 
accept  public  comments  submitted  by 
April  12,  2013,  regarding:  (1)  Possible 
de  minimis  CNL  waivers;  (2)  po.ssible,. 
redesignations  of  articles  currently  not 
eligible  for  GSP  benefits  because  they 
previously  exceeded  the  CNL 
thresholds;  and  (3)  potential  revocation 
of  CNL  waivers. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tameka  Cooper,  GSP  Program,  Office  of 
the  United  States  Trade  Representative, 
()00  17th  Street  NW..  Room  422, 
Washington,  DC  20508.  The  telephone 
number  is  (202)  395-6971,  the  fax 
numlier  is  (202)  395-9674,  and  the 
email  addre.ss  is 
Tn  meka_Cooper@i  i  sir.  onp.f’o  v. 

DATES:  I’ublic  comments  are  due  by  5:00 
p.m.,  Friday,  April  12.  2012. 

SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Provisions  Related  to  CNLs 

The  GSP  program  provides  for  the 
duty-free  importation  of  designated 
articles  when  imported  from  designated 
beneficiary  developing  countries 
(BDCs).  The  GSP  program  is  authorized 
by  Title  V  of  the  Trade  Act  of  1974  (19 
U.S.C.  2461,  et  seq.),  as  amended  (“the 
1974  Act”). 

Section  503(c)(2)(A)  of  the  1974  Act 
.sets  out  the  two  CNLs.  When  the 
President  determines  that  a  BDC 
exported  to  the  United  States  during  a 
calendar  year  either:  (1)  A  quantity  of  a 
GSP-eligible  article  having  a  value  in 
excess  of  the  applicable  amount  for  that 
year  (.$155  million  for  2012),  or  (2)  a 
quantity  of  a  (iSP-eligible  article  having 
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a  value  equal  to  or  greater  than  30 
percent  of  the  value  of  total  U.S.  imports 
of  the  article  from  all  countries  (the  ‘50 
percent”  CNL),  the  President  must 
terminate  GSP  duty-free  treatment  for 
that  article  from  that  BDC  by  no  later 
than  July  1  of  the  next  calendar  year, 
unless  a  waiver  is  granted.  As 
announced  in  a  December  28.  2012, 
Federal  Register  notice  (FRN),  petitions 
for  CNL  waivers  are  being  considered 
under  a  separate  timeline  than  that  of 
the  actions  on  CNLs  set  forth  in  this 
FRN. 

De  minimis  waivers:  Under  section 
.303(c)(2)(F)  of  the  1974  Act.  the 
President  may  waive  the  50  percent 
CNL  with  respect  to  an  eligible  article 
imported  from  a  BDC  if  the  value  of 
total  imports  of  that  article  from  all 
countries  during  the  calendar  year  did 
not  exceed  the  applicable  de  minimis 
amount  for  that  year  ($21  million  for 
2012). 

Redesignations:  Under  section 
503(c)(2)(C)  of  the  1974  Act.  if  imports 
of  an  eligible  article  from  a  BD(’.  ceased 
to  receive  duty-free  treatment  due  to 
exceeding  a  CNL  in  a  prior  year,  the 
President  may,  subject  to  the 
considerations  in  sections  501  and  502 
of  the  1974  Act,  redesignate  such  an 
article  for  duty-free  treatment  if  imports 
in  the  most  ree;ently  completed  calendar 
year  did  not  exceed  the  CNLs. 

CNL  waiver  revocation:  Under  S(!i;tion 
503(d)(5)  of  the  1974  Act,  a  CNL  waiver 
remains  in  effect  until  the  President 
determines  that  it  is  no  longer 
warranted  due  to  changed 
circum.stances.  Section  503(d)(4)(B)(ii) 
of  the  1974  Act,  as  amended  by  Public 
Law  109-432,  also  provides  that,  “(nlot 
later  than  July  1  of  each  year,  the 
President  should  revoke  any  waiver  that 
has  then  been  in  effect  with  respect  to 
an  article  for  five  years  or  more  if  the 
bonefrciary  developing  country  has 
exported  to  the  United  States  (directlv 
or  indirectly)  during  the  preceding 
calendar  year  a  quantity  of  the  article — 
(1)  having  an  appraised  value  in  excess 
of  1.5  times  the  applicable  amount  set 
forth  in  subsection  (c)(2)(A)(ii)  for  that 
calendar  year  ($232.5  million  in  2012); 
or  (II)  exceeding  75  percent  of  the 
appraised  value  of  the  total  imports  of 
that  article  into  the  United  States  during 
that  calendar  year.” 

Exclusions  from  GSP  duty-free 
treatment  where  CNLs  have  been 
exceeded  will  be  effective  July  1,  2013, 
unless  granted  a  waiver  by  the 
President.  Any  CNL-based  exclusions, 
C.NL  wajvcr  r6vochtiGns,.and  deci.sions 
with  respect  to  de  minimis  waivers  and 
redesignations  will  be  based  on  full 
2012  calendar  year  import  data. 


II.  2012  Import  Statistics 

In  order  to  provide  notice  of  articles 
that  have  exceeded  the  CNLs  for  2012 
and  to  afford  an  opportunity  for 
comment  regarding  (1)  potential  de 
minimis  waivers,  (2)  redesignations,  and 
(3)  the  potential  revocation  of  waivers 
for  articles  exceeding  the  CNL  waiver 
thresholds  for  2012,  USTR  has  posted 
product  lists  on  the  USTR  Web  site  at 
http://www.  ustr.gov/trade-topics/trode- 
developmenl /preference- programs/ 
generalized-system-preferences-gsp/ 
current-review  under  the  title  “2012 
G.SP  Annual  Product  Review:  Import 
Stati.stics  Relating  to  Competitive  Need 
Limitations,  Potential  Revocations,  De 
Minimis  W'aivers,  and  Product 
Redesignations.”  These  lists  can  also  be 
found  at  www.regulations.gov  in  Docket 
Number  USTR-2012-0013.  Full  2012 
calendar  year  data  for  individual  tariff 
subheadings  may  also  be  viewed  on  the 
Web  site  of  the  U..S.  International  Trade 
Commission  at  http://dataweb.usitc.gov. 

The  lists  available  on  the  USTR  Web 
site  contain,  for  each  article,  the 
Harmonized  Tariff  Schedide  of  the 
United  States  (HTSUS)  subheading  and 
BDC  country  of  origin,  the  value  of 
imports  of  the  article  for  the  2012 
calendar  year,  and  the  percentage  of 
total  imports  pf  that  article  from  all 
countries. 

The  lists  published  on  the  USTR  Web 
site  are  for  informational  purposes  only. 
They  may  not  include  all  articles  to 
which  the  GSP  CNLs  may  apply.  All 
determinations  and  decisions  regarding 
the  CNLs  of  the  GSP  program  will  be 
based  on  full  2012  calendar  year  import 
data  with  respect  to  each  GSP-eligible 
article.  Each  interested  party  is  advised 
to  conduct  its  own  review  of  2012 
import  data  witli  respect  to  the  possible 
application  of  the  GSP  CNL  provisions. 

List  I  on  the  USTR  Web  site  shows 
GSP-eligible  articles  from  BDCs  that 
exceeded  a  CNL  by  having  been 
exported  in  exce.ss  of  $155  million,  or  in 
a  quantity  equal  to  or  greater  than  50 
percent  of  the  total  U.S.  import  value,  in 
2012.  These  products  will  be  removed 
from  eligibility  for  GSP  for  the  subject 
countries  on  July  1,  2013,  unless  the 
President  grants  a  waiver  for  the 
product  for  the  subject  country  in 
resj)onse  to  a  petition  fded  by  an 
interested  party.  Such  petitions  for  CNL 
waivers  must  have' been  previously 
submitted  in  the  2012  GSP  Annual 
Review.  (See  77  FR  44704  and  77  FR 
7H594.)  The  last  column  in  List  I  shows 
those  products  for  which  petitions  have; 
been  at;cepted  and  are  now  under 
review. 

List  II  identifies  GSP-eligible  articles 
from  BDCs  that  are  above  the  50  percent 


CNL,  but  that  are  eligible  for  a  de 
minimis  waiver  of  the  50  percent  CNL. 
Articles  eligible  for  de  minimis  waivers 
are  automatically  considered  in  the  GSP 
annual  review  proce.ss,  without  the 
filing  of  a  petition.  Public  comments 
(including  comments  in  support  of  or  in 
opposition  to  de  minimis  waivers)  are 
invited  in  accordance  with  the 
Requirements  lor  Submissions  set  out 
below. 

List  III  shows  GSP-eligible  articles 
from  certain  BDCs  that  are  currently  not 
receiving  GSP  duty-free  treatment,  but 
that  may  he  considered  for  GSP 
redesignation  bci.sed  on  2012  trade  data 
and  consideration  of  certain  statutory 
factors.  Recommendations  to  the 
President  on  redesignations  are 
normally  made  as  part  of  the  GSP 
annual  review  process,  and  public 
comments  (including  comments  in 
support  of  or  in  opposition  to 
redesignations)  are  invited  in 
accorclance  with  the  Requirements  for 
Submissions  below'. 

List  IV  shows  articles  subject  to  CNL 
waiver  revocation  based  on  the 
provisions  of  Section  503(d)(4)(B)(ii)  of 
the  1974  Act,  as  amended  by  Public  Law 
109—432.  Recommendations  to  the 
President  on  revocation  of  these  waivers 
will  be  made  as  part  of  the  2012  GSP 
annual  review  process,  and  public 
comments  (including  comments  in 
support  of  or  in  opposition  to 
revocations  of  CNL  waivers)  are  invited 
in  accordance  with  the  Requirements  for 
Submissions  below. 

III.  Public  Comments 

Requirements  for  Submissions 

Written  comments  submitted  in 
response  to  this  notice  must  be 
submitted  electronically  by  5:00  p.m., 
Friday.  April  12,  2013  using 
www.reguIations.gov,  docket  number 
USTR-2012-0013.  Instructions  for 
submitting  business  confidential 
versions  are  provided  below.  Hand- 
delivered  submissions  will  not  bo 
accepted.  Comments  mu.st  be  submitted 
in  English  to  the  Chairman  of  the  GSP 
Subcommittee  of  the  Trade  Policy  Staff 
Committee.  All  submissions  for  the  GSP 
Annual  Review'  must  conform  to  the 
GSP  regulations  set  forth  at  15  CFR  part 
2007,  except  as  modified  lielow.  These 
regulations  are  available  on  the  USTR 
Web  site  at  http://\\'ww.ustr.gov/trade- 
topics/tradc-development/preference- 
progrums/generalized-system- 
prefcrence-gsp/gsp-program-inf.  Any 
person  or  party  making  a  submission  is 
strongly  advised  to  review  the  GSP 
regulations  as  well  as  the  GSP 
Guidebook,  which  is  available  at  the 
.same  link. 
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To  make  a  submission  using 
w’ww.rogulations.gov,  enter  the  docket 
number  in  the  “Search  for”  field  on  the 
home  page  and  click  “Search.”  The  site 
will  provide  a  search-results  page  listing 
all  documents  associated  with  this 
docket  number.  Find  a  reference  to  this 
notice  by  selecting  “Notice”  under 
“Dotaiment  Type”  in  the  “Filter  Results 
hy”  section  on  the  left  side  of  the  screen 
and  click  on  the  link  entitled  “Comment 
Now'.”  The  vv’u'M'.regti/nf/on.s'.gov  Web 
site  offers  the  option  of  providing 
comments  hy  filling  in  a  “Type 
Comment”  field  or  by  attai:hing  a 
document  using  the  “Upload  file(s)” 
field.  The  CSl’  Subcommittee  prtders 
that  submissions  be  provided  in  an 
attached  document.  At  the  beginning  of 
the  submission,  or  on  the  first  page  (if 
an  attachment),  please  note  that  the 
submission  is  in  response  to  this  notice 
and  provides  comments  on  the 
product{s)  described  in  the  notice. 
Submissions  should  not  exceed  30 
single-spaced,  standard  letter-size  pages 
in  12-point  type,  including  attachments. 
Any  data  attachments  to  the  submi.ssion 
should  be  included  in  the  same  file  as 
the  submission  itself,  and  not  as 
.separate  files. 

Fach  submitter  will  receive  a 
submi.ssion  tracking  number  upon 
completion  of  the  submissions 
[)rocedure  at  wivw.re^ulations.gov.  The 
tracking  number  will  be  the  submitter’s 
confirmation  that  the  comments  were 
receivful  into  wvvvv.mgiilations.gov.  The 
confirmation  should  l)e  kept  for  the 
submitter's  records.  USTR  is  not  able  to 
provide  technical  assistam:e  for  the  Web 
site.  Documents  not  submitted  in 
atx:ordance  w  itb  these  instructions  may 
not  be  considered  in  this  review.  If 
unable  to  provide  submissions  as 
recjuested,  please  contact  the  GSP 
Program  at  USTR  to  arrange  for  an 
alternative  method  of  transmission. 

Rusiness  Confidenlial  Submissions 

An  interested  party  requesting  that 
information  contained  in  a  submission 
be  treated  as  business  confidential 
information  must  certify  that  .such 
information  is  business  confidential  and 
would  not  customarily  be  released  to 
the  public  by  the  submitter. 

Confidential  business  information  must 
be  clearly  designated  as  such.  The 
submission  must  be  marked  “BUSINESS 
(X)NFIDENTIAL”  at  the  top'and  bottom 
of  the  cover  page  and  each  suc{;eeding 
page,  and  the  .submission  should 
indicate,  via  brackets,  the  specific 
information  that  is  confidential. 
Additionally.  “Business  Confidential” 
must  be  included  in  the  “Type 
Comment”  thdd.  For  any  submission 
containing  business  confidentiaf  / 


information,  a  non-confi<lential  version 
must  be  submitted  separately  (i.e.,  not  as 
part  of  the  same  submission  with  the 
confidential  version),  indicating  w'here 
confidential  information  has  been 
redacted.  The  non-confidential  version 
w'ill  be  placed  in  the  docket  and  op'en 
to  public  inspection. 

Submissions  in  response  to  this 
notice,  extxipt  for  information  granted 
“busine.ss  confidential”  status  under  1.5 
CFR  2003.6,  W'ill  be  available  for  public 
viewing  pursuant  to  15  CFR  2007.6  at 
http:// WWW. regulolions.gov  upon 
c:ompIelion  of  processing,  usually 
within  two  w'oeks  of  the  relevant  due 
date.  Such  ,submis,sions  may  be  viewed 
by  entering  the  country-specific  docket 
number  in  the  search  field  at:  http:// 
www.regulations.gov. 

William  D.  |ac.ksnn. 

Deputy  Assistant  U.S.  Trade  Hepresentalive 
far  the  Generalized  System  of  Preferences. 
Office  of  the  U.S.  Trade  Representative. 

IKK  Ddc.  201:J-00229  Fil<!(i  8.4.S  anil 

BILLING  CODE  3190-F^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approval  of  Noise  Compatibility 
Program  for  Cleveland-Hopkins 
International  Airport,  Cleveland,  Ohio 

AGENCY;  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 

SUMMARY:  3'he  FAA  announces  its 
findings  on  the  noi.se  compatibility 
program  submitted  by  the  City  of 
(Xeveland,  Ohio  under  the  provisions  of 
49  U.S.C.  47501  et  seq.  (formerly  the 
Aviation  Safety  and  Noise  Abatement 
Act,  hereinafter  referred  to  as  “the  Act”) 
and  14  CFR  part  150  (hereinafter 
referred  to  as  “Part  150”).  On  June  6, 

2012,  the  FAA  determined  that  the 
noi.se  exposure  maps  submitted  by  the 
City  of  Cleveland,  Ohio  under  Part  150 
were  in  compliance  with  applicable 
requirements.  On  November  29,  2012 
the  FAA  approved  the  Cleveland- 
Hopkins  International  Airport  noise 
compatibility  program.  Tw'elve 
recommendations  w(;re  granted  outright 
approval;  six  w'ere  approvetl  in  part;  one 
was  withdravvn;  one  w'as  disapproved; 
and  one  required  no  action. 

DATES:  Thfs  notice  is  effective  March  19, 

2013,  and  is  applicable  beginning 
December  12,  2012. 

FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  S.  Delaney,  11677  S-  Wayne 
Road,  Suite  107,  Romulus,  Michigao; 
Email;  Kallwrine:S.IJielaney^faaigov, 


Phone:  734-229-2900.  Documents 
reflecting  this  FAA  action  may  be 
reviewed  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
made  a  determination  on  each  measure 
in  the  Noise  (Compatibility  Program  for 
Cleveland  Hopkins  International 
Airport,  effective  November  29,  2012. 

Under  section  47504  of  the  Act,  an 
airport  operator  who  has  previously 
submitted  a  Noise  Exposure  Map  mav 
submit  to  the  FAA  a  Noise 
(Compatibility  Program  wdiich  sets  forth 
the  measures  taken  or  projjosed  by  the 
airport  operator  fe>r  the  reduction  of 
(sxi.sting  non-compatible  land  uses  and 
prevention  of  additional  non-cornpatible 
land  uses  within  the  area  covered  by  the 
Noise  Exposure  Maps.  The  Act  requireis 
such  programs  to  be  dtveloped  in 
consultation  with  interested  and 
affected  parties  including  local 
cejminunities,  government  agenciejs, 
airport  users,  and  FAA  personnel.  Each 
airpejrt  noise  compatibility  program 
developed  in  accordance  with  Part  150 
is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  sub.stitute 
its  judgment  for  that  of  the  airport 
propriefor  with  respect  to  which 
measures  shoidd  be  recommended  for 
action.  The  P’AA’s  approval  or 
disapproval  of  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act  and  is  limited  to 
the  following  determinations: 

a.  The  Noise  (CCompatibility  Program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  Part  150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  non-compatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional  non¬ 
compatible  land  uses; 

c.  Program  measures  w’ould  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  clas.ses  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Covernment; 
and 

d.  Program  measures  relating  to  the 
u.se  of  (light  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Admini.strator 
[)rescribed  by  law. 

Specific  limitations  with  respect  to 
FAA’s  approval  of  an  airport  noi.se 
compatibility  program  are  delineated  in 
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[’art  150,  .section  150.5.  Approval  is  not 
a  determination  concerning  the 
acceptability  of  land  u.ses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  con.stitiite  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
i-.ompatibility  measures  may  be 
required.  Prior  to  an  F’AA  decision  on  a 
request  to  implement  the  action,  an 
environmental  review  of  the  proposed 
action  may  be  required.  Approval  does 
not  constitute  a  commitment  by  the 
FAA  to  financially  assist  in  the 
implementation  of  the  program  nor  a 
determination  that  all  measures  covered 
by  the  program  are  eligible  for  grant-in- 
aid  funding  from  the  FAA  under 
applicable  law  contained  in  Title  49 
U.S.C.  Where  federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  Di.strict 
Office  in  Romulus,  Michigan. 

'I'he  Cleveland-Hopkins  International 
Airport  study  contains  a  proposed  noise 
compatibility  program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  2011  to 
the  year  2017.  It  was  requested  that  the 
FAA  evaluate  and  approve  this  material 
as  a  Noise  Compatibility  Program  as 
described  in  section  47504  of  the  Act. 

The  F’AA  began  its  review  of  the 
program  on  June  6,  2012  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  {other  than  the  use  of 
new  or  modified  flight  procedures  for 
noise  control).  Failure  to  approve  or 
disapprove  such  program  within  the 
180-day  period  shall  be  deemed  to  be  an 
approval  of  such  program.  A  total  of 
twenty-one  proposed  actions  for  noise 
abatement,  land  use  planning  and 
program  management  on  and  off  the 
airport  were  evaluated.  The  FAA 
completed  its  review  and  determined 
that  the  procedural  and  substantive 
requirements  of  the  Act  and  Part  150 
have  been  satisfied.  The  overall  program 
was  approved  by  the  FAA,  effective 
November  29,  2012. 

Outright  approval  was  granted  for 
twelve  specific  program  measures.  The 
measures  that  were  granted  outright 
approved  were:  Continue  voluntary 
restriction  of  run-ups  and  engine 
maintenance  testing  as  specified  in  the 
1987  NCP  and  updated  in  the  2000  NCP; 
Continue  to  encourage  the  use  of  noise 
abatement  departure  profiles  (NADPs); 
Adopt  land  use  development  controls 
and  construction  standards  in  the  local 
communities  .surrounding  the  Airport  to 
include  those  within  the  RO  dB  DNL 
contour:  Adopt  real  estate  disclosure 
policies  regarding  airport  noise 
exposure  in  the  local  communities 


surrounding  the  Airport,  to  include 
those  within  the  RO  dU  DNL  contour: 
Complete  sound  insulation  of 
residences  within  tHe  higher  levels  of 
the  Noi.se  Exposure,  65+  DNL:  Sound 
insulation  program  within  BO  dB  DNL 
contours:  Expand  capabilities  of  the 
Airport’s  Noise  and  Operations 
Monitoring  System  (NOMS)  by 
acquiring  and  installing  six  new 
permanent  noise  monitors  and  more 
fully  utilizing  the  analysis  capabilities 
of  the  current  software:  Investigate  the 
feasibility  of  a  new  state-of-the-art 
NOMS  system  to  replace  the  current 
system  in  its  entirety:  Expand  the 
content  of  the  Airport’s  Quarterly  Noise 
Reports:  Update  the  tower’s  Standard 
Operating  Procedures  Manual  to  reflect 
all  FAA-approved  NCP  measures:  Retain 
the  current  Part  150  w'orking  group  and 
continue  to  report  on  information 
regarding  noise  issues:  and  Continue 
periodic  updates  of  the  NCP  and 
reviews  of  the  NEMs. 

The  FAA  approved  the  following 
measures  in  part:  Develop  and 
implement  new'  RNAV  flight  procedures 
for  departures  from  Runways  6L  and  6R: 
Develop  and  implement  new  RNAV 
flight  procedures  for  departures  from 
Runways  '44L  and  24R:  Modify  existing 
standard  instrument  departures  (SIDs) 
to  reduce  early  turns  after  take-off: 
Designate  Runway  6R  as  the  preferred 
late  night  (11:00  p.in.  to  6:00  a.m.) 
departure  runway:  Wind  and  weather 
permitting,  instruct  arriving  aircraft  at 
night  (10:00  p.m.  to  6:59  a.m.  to 
intercept  the  final  approach  course  to  all 
runways  no  closer  than  four  miles:  and 
Update  the  “Fly  Quiet”  Communication 
Program. 

The  FAA  disapproved  one  measure: 
Encourage  the  FAA  and  airlines 
operating  at  CLE  to  use  optimized 
profile  descents  (OPDs)  between  11:00 
p.m.  and  6:00  a.m.  for  arrivals  to 
Runway  6L,  6R,  24L,  and  24R.  No  action 
was  taken  on  one  measure:  Add  a 
minimum  turn  altitude  to  initial 
departure  clearances. 

'The  Airport  Sponsor  requested  one 
measure  to  be  withdrawn:  Construction 
of  enclosed  ground  run-up  facility. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  signed  by 
the  Great  Lakes  Airports  Division 
Manager  on  November  29,  2012.  The 
Record  of  Approval,  as  well  as  other 
evaluation  materials  and  the  documents 
comprising  the  submittal,  are  available 
for  review  at  the  F’AA  office  listed  above 
and  at  the  administrative  offices  of  the 
Cleveland-Hopkins  International 
-Airport,  Ms.  Traci  Clark,  Deputy  Chief 
Planning  and  Engineering,  Cleveland- 
Hopkins  International  Airport,  5301  W. 
Hangar  Road,  Cleveland,  Ohio  44135. 


The  Record  of  Approval  will  al.so  be 
available  on-line  at:  htlp://\\’ww.faa.gov/ 
airports  airtraffic/airports/ 
environmental /airport  noise/part  150/ 
states/. 

Issued  in  Koimilus,  Michigan,  on  Der.einlMtr 
12.  2012. 

John  L.  Mayfield,  )r.. 

Manager,  Detroit. 

IKR  Dor.  20i;<-062f>6  Filed  3-18- Kl;  8:4.1  ani| 

BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Request  To  Release  Airport 
Property 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
request  to  relea.se  airport  property  at  the 
Ankeny  Regional  Airport,  Ankeny, 

Iowa. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the  relea.se  of 
land  at  the  Ankeny  Regional  Airport, 
Ankeny.  Iowa,  under  the  provisions  of 
U.S.C. 

DATES:  Comments  must  be  received  on 
or  before  April  18,  2013. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
to  the  FAA  at  the  following  address: 

Lynn  D.  Martin,  Airports  Compliance 
Specialist,  Federal  Aviation 
Administration,  Airports  Division, 

ACE-6  IOC,  901  Locust  Room  364, 

Kansas  City,  MO  64106. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to:  Polk  County 
Aviation  Authority,  John  Pighetti, 
President,  C/O  Brick  Gentry  P.C.,  6701 
Westown  Parkway,  Suite  100,  West  Des 
Moines,  lA  50266,  515-274-1450. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynn  D.  Martin,  Airports  Compliance 
Specialist,  Federal  Aviation 
Administration,  Airports  Division, 
ACE-610C,  901  Locust  Room  364, 

Kansas  City,  MO  64106,  (816)  329-2644, 
Iynn.martin@faa  .gov. 

The  request  to  release  property  may 
be  reviewed,  by  appointment,  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
invites  public  comment  on  the  request 
to  release  approximately  1.67  acres  of 
airport  property  at  the  Ankeny  Regional 
Airport  (IKV)  under  the  provisions  of  49 
U.S.C.  47107(h)(2).  On  January  24,  2013, 
the  Airport  Authority  at  the  Ankeny 
Regional  Airport  requested  from  the 
FAA  that.approximately  1.67  acres  of 
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proj>erty  be  released  for  sale  to  Lucille 
M.  johnson  and  family  for  use  as  a 
farming  operation.  On  january  .31,  2013, 
the  FAA  determined  that  the  recpiest  to 
release  property  at  the  Ankeny  Regional 
Airport  (IKV)  submitted  by  the  Sponsor 
meets  the  procedural  requirements  of 
the  Federal  Aviation  Administration 
and  the  rebsase  of  the  property  does  not 
and  will  not  impact  future  aviation 
iun*ds  at  the  airport.  The  FAA  mav 
approve  the  request,  in  whole  or  in  part, 
no  sooner  than  thirty  days  after  the 
publication  of  this  Notice. 

The  following  is  a  brief  overview  of 
the  request: 

Ankeny  Regional  Airport  (IKV)  is 
proposing  the  release  of  one  parcel,  of 
1.67  acres,  more  or  less.  The  release  of 
land  is  necessary  to  comply  with 
F'ederal  Aviation  Administration  Grant 
Assurances  that  do  not  allow  federally 
acquired  airport  property  to  be  used  for 
non-aviation  purposes.  The  sale  of  the 
subject  property  will  result  in  the  land 
at  the  Ankeny  Regional  Airport  (IKV) 
being  changed  from  aeronautical  to  non- 
aeronautical  use  and  release  the  lands 
from  the  conditions  of  the  Airport 
Improvement  Program  Grant  Agreement 
Grant  Assurances.  In  accordance  with 
49  U.S.C.  47107(cK2)(B)(i)  and  (iii),  the 
airport  will  receive  fair  market  value  for 
the  property,  which  will  be 
subst^quently  reinvested  in  another 
eligible  airport  improvement  project  for 
general  aviation  facilities  at  the  Ankeny 
Regional  Airpt)rt. 

Any  person  may  inspect,  by 
appointment,  the  request  in  person  at 
the  FA.A  office  listed  above  under  FOR 
FURTHER  INFORMATION  CONTACT.  In 
addition,  any  person  may,  upon 
appointment  and  request,  inspect  the 
application,  notice  and  other  documents 
determined  by  the  FAA  to  be  related  to 
the  application  in  person  at  the  Ankeny 
Regional  Airport. 

Issued  in  Kansas  Citv,  MG,  on  March  12, 
2013. 

Jim  A.  Johnson, 

Manager,  Airports  Division. 

|FR  Doc.  2013-O62e7  Filed  3-l«-1.3;  8:4.5  am] 

BILLING  CODE  4910-13-4> 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-201 3-0024] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT, 


ACTION:  Notice  of  applications  for 
exemptions:  request  for  comments. 

SUMMARY:  FMGSA  aanounces  receipt  of 
applications  from  8  individuals  for 
exemption  from  the  vision  requirement 
in  the  Federal  Motor  Carrier  Safety 
Regulations.  They  are  unable  to  meet 
the  vision  requirement  in  one  eye  for 
various  reasons.  The  exem[)tions  will 
enable  these  individuals  to  operate 
commercial  motor  vehicles  (CM Vs)  in 
interstate  commerce  without  meeting 
the  prescribed  vision  requirement  in 
one  eye.  If  granted,  the  exemptions 
would  enable  these  individuals  to 
(pialify  as  drivers  of  commercial  motor 
vehicles  (CMVs)  in  interstate  commerce. 
DATES:  Comments  must  be  received  on 
or  before  April  18.  2013. 

ADDRESSES:  You  may  submit  comments 
bearing  the  Federal  Docket  Management 
System  (FDMS)  Docket  No.  FMCSA- 
201 3-0024  using  any  of  the  following 
methods: 

•  Federal  elhilemaking  Portal:  (k)  to 
http:/ /w'v^'w. regulations. gov.  Follow 
theon-line  in.structions  for  submitting 
comments. 

•  Mail:  Docket  Management  Facility: 
IJ.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue  SE..  West  Building 
Ground  Floor,  Room  W12-140. 
Washington,  DC  20.‘>90-0001. 

•  Hand  Delivery Building 
Ground  Floor.  Room  W12-140,  1200 
New  Jersey  Avenue  .SE.,  Washington, 

DC;.  luitween  9  a. in.  and  5  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

•  Fax.  1-202^93-22.51. 

Instructions:  Each  submission  must 

include  the  Agency  name  and  the 
docket  numbers  for  this  notice.  Note 
that  all  comments  received  wilLbe 
postiid  without  change  to  http:// 
www.regulations.gov,  including  any 
personal  information  provided.  Please, 
.see  the  Privacy  Act  heading  below  for 
further  information. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments,  go  to  http:// 
www.regulations.gov  a\  any  time  or 
Room  VV12-140  on  the  ground  level  of 
the  West  Building,  1200  New  Jersey 
Avenue  SE.,  Washington,  IXi.  between  9 
a.m.  and  .5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
FDM.S  is  available  24  hours  each  day. 
365  days  each  year.  If  you  want 
acknowledgment  that  we  received  your 
comments,  please  include  a  self- 
addressed,  stamped  envelope  or 
postcard  or  print  the  acknowledgement 
page  that  appears  after  submitting 
comments  on-line. 

Privacy  Act:  Anyone  may  search  the 
electronic  form  of  all  comments 


received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  of  the  person  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  busine.ss,  labor  union,  etc.). 
You  may  review  DOT’s  Privacy  Act 
Statement  for  the  Federal  Docket 
Management  .Sy.stem  (FDMS)  published 
in  the  Federal  Register  on  December  29, 
2010  (75  FR  82132),  or  you  may  visit 
http:// www.gp6.gov/ f dsys/pkg/FR-2()l  0- 
1 2-29/ pdf/ 20 1 0-32876.pdf 

FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  M.  Papp,  Chief,  Medical 
Programs  Division,  (202)  366-4001, 
fmcsamedical@dot.gov,  FMC.SA, 
Department  of  Transportation,  1200 
New  Jersey  Avenue  SE.,  Room  W64- 
224,  Washington,  DC  20590-0001. 

Office  hours  are  from  8:30  a.m.  to  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  31136(e)  and  31315, 
FMCSA  may  grant  an  exemption  from 
the  Federal  Motor  Carrier  Safety 
Regulations  for  a  2-year  period  if  it  finds 
“such  exemption  would  likely  achieve  a 
level  of  safety  that  is  equivalent  to  or 
greater  than  the  level  that  would  be 
achieved  absent  such  exemption.” 

FMCSA  can  renew  exemptions  at  the 
end  of  each  2-year  period.  The  8 
individuals  listed  in  this  notice  have 
eai.h  recpiested  such  an  exemption  from 
the  vision  requirement  in  49  CFR 
391.4l(b)(10),  which  applies  to  drivers 
of  CMVs  in  interstate  commerce. 
Accordingly,  the  Agency  will  evaluate 
the  qualifications  of  each  applicant  to 
determine  whether  granting  an 
exemption  will  achieve  the  required 
level  of  safety  mandated  by  statute. 

Qualifications  of  Applicants 

Tom  Campbell 

Mr.  Campbell,  age  57,  has  enucleation 
in  his  right  eye  due  to  a  traumatic 
incident  in  1985.  The  visual  acuity  in 
his  right  eye  is  no  light  perception,  and 
in  his  left  eye,  20/20.  Following  an 
examination  in  2012,  his 
ophthalmologist  noted,  “Mr.  C^ampbell 
has  sufficient  vision  to  perform  the 
driving  tasks  required  to  operate  a 
commercial  vehicle.”  Mr.  Campbell 
reported  that  he  has  driven  straight 
trucks  for  6  years,  accumulating  60,000 
miles.  He  holds  a  Class  A  Commercial 
Driver’s  License  (CDL)  from 
Pennsylvania.  His  driving  record  for  the  - 
last  3  years  shows  no  crashes  and  one 
conviction  for  a  moving  violation  in  a 
CMV:  he  exceeded  the  speed  limit  by  23 
miles  per  hour. 
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Joe  Ciinningluuu 

Mr.  Cunningham,  61,  has  had 
histoplasmosis  in  his  left  eye  since 
2000.  'I’he  visual  acuity  in  his  right  eye 
is  20/20,  and  in  his  left  eye,  20/400. 
Following  an  examination  in  2012,  his 
optometrist  noted,  “He  has  sufficient 
vision  to  perform  the  driving  tasks 
required  to  operate  a  commercial 
vehicle.”  Mr.  Cunningham  reported  that 
he  has  driven  .straight  trucks  for  22 
years,  accumulating  264,000  miles.  He 
holds  an  operator’s  license  from 
Indiana.  His  driving  record  for  the  last 
.1  years  shows  no  crashes  and  no 
convictions  for  moving  violations  in  a 
CMV. 

Dolan  A .  Gonzalez,  }r. 

Mr.  Gonzalez,  37,  has  had  amblyopia 
in  his  right  eye  since  childhood.  The 
hfjst  corrected  visual  acuity  in  his  right 
eye  is  20/200,  and  in  his  left  eye,  20/20. 
Following  an  examination  in  2012,  his 
optometrist  noted.  “Due  to  the  long¬ 
standing  nature  of  these  conditions  and 
Dolan’s  history  of  previously  performing 
as  a  commercial  driver,  it  should  have 
no  further  effect  on  his  driving  skills  as 
these  are  .stable  and  non-progressive.” 
Mr.  Gonzalez  reported  that  he  has 
driven  straight  trucks  for  6  years, 
accumulating  1.56,000  miles.  He  holds 
an  operator’s  license  from  Florida.  His 
driving  record  for  the  last  3  years  shows 
no  crashes  but  one  conviction  for  a 
moving  violation  in  a  CMV;  he  passed 
through/around  a  barrier. 

Pan!  R.  Harpin 

Mr.  Harpin,  55,  has  had  amblyopia  in 
his  right  eye  since  childhood.  I’he  best 
corrected  visual  acuity  in  his  right  eye 
is  20/100,  and  in  his  left  eye,  20/15. 
Following  an  examination  in  2013,  his 
optometrist  noted,  “1  certify  that  he  has 
sufficient  vision  to  perform  the  driving 
tasks  required  to  operate  a  commercial 
vehicle.”  Mr.  Harpin  reported  that  he 
has  driven  straight  trucks  for  18  years, 
accumulating  540,000  miles,  and 
tractor-trailer  combinations  for  15  years, 
accumulating  375,000  miles.  He  holds  a 
Class  A  CDL  from  Arizona.  His  driving 
record  for  the  last  3  years  shows  no 
crashes  and  no  convictions  for  moving 
violations  in  a  CMV. 

Terry  L.  Lipscomb 

Mr.  Lipscomb,  42,  has  had  refractive 
amblyopia  in  his  left  eye  since 
childhood.  The  best  corrected  visual 
acuity  in  his  right  eye  is  20/20,  and  in 
his  left  eye,  20/60.  F’cl lowing  an 
examinatirm  in  2012,  his  optometrist 
noted,  “In  my  opinion,  Mr.  Lipscomb 
has  .sufficient  vision  to  perform  the 
driving  tasks  required  to  operate  a 
commercial  vehicle.”  Mr.  Lip.scomb 


reported  that  he  has  driven  straight 
trucks  for  1  year,  accumulating  11,500 
miles,  and  tractor-trailer  combinations 
for  11  years,  accumulating  185,900 
miles.  He  holds  an  operator’s  licen.se 
from  Alabama.  His  driving  record  for 
the  la.st  3  years  shows  no  crashes  and  no 
convictions  for  moving  violations  in  a 
t:MV. 

Donald  G.  Reed 

Mr.  Reed,  51,  has  had  amblyopia  in 
his  left  eye  since  childhood.  The  best 
corrected  visual  acuity  in  his  right  eye 
is  20/20,  and  in  his  left  eye,  20/150. 
Following  an  examination  in  2012.  his 
optometrist  noted,  “In  my  profe.ssional 
opinion  this  patient  should  have  no 
problems  from  his  eyes  or  vision  to 
affect  his  duties  as  a  professional  truck 
driver.”  Mr.  Reed  reported  that  he  has 
driven  straight  trucks  for  12  years, 
accumulating  1  million  miles,  and 
tractor-trailer  combinations  for  4  years, 
accumulating  813,000  miles.  He  holds  a 
Class  A  CDL  from  Illinois.  His  driving 
record  for  the  last  3  years  shows  no 
crashes  and  no  convictions  for  moving 
violations  in  a  CMV. 

Randy  T.  Richardson 

Mr.  Richardson,  60,  has  had  refractive 
amblyopia  in  his  right  eye  since  birth. 
The  best  corrected  visual  acuity  in  his 
right  eye  is  20/70,  and  in  his  left  eye, 
20/20.  F’ollowing  an  examination  in 
2013,  his  optometrist  noted,  “He  can 
identify  traffic  signals  without  difficulty 
and  has  sufficient  vision  to  operate  a 
commercial  vehicle.”  Mr.  Richardson 
reported  that  he  has  driven  .straight 
trucks  for  36  years,  accumulating  1.6 
million  miles.  He  holds  a  Class  A  CDL 
from  Kansas.  His  driving  record  for  the 
last  3  years  shows  no  crashes  and  no 
convictions  for  moving  violations  in  a 
CMV. 

lames  E.  Smith 

Mr.  Smith.  56.  has  had  refractive 
amblyopia  in  his  left  eye  since  birth. 

The  best  corrected  visual  acuity  in  his 
right  eye  is  20/20,  and  in  his  left  eye, 
20/400.*Following  an  examination  in 
2012,  his  optometrist  noted,  “1  have 
recently  examined  fames  E.  Smith  and 
1  found  his  vision  sufficient  to  perform 
the  driving  task  to  operate  a  commercial 
vehicle  as  his  vision  has  been  stable,  he 
has  been  safely  operating  a  commercial 
vehicle  for  years.”  Mr.  Smith  reported 
that  he  has  driven  .straight  trucks  for  20 
■years,  accumulating  1  million  miles, 
and  tractor-trailer  combinations  for  25. 
accumulating  2.5  million  miles.  He 
holds  a  Class  A  CDL  from  Illinois.  His 
driving  record  for  the  last  3  years  shows 
no  crashes  and  no  convictions  for 
moving  violations  in  a  CMV. 


Request  for  Comments 

In  accordance  with  49  LI..S.C.  31136(e) 
and  31315,  FMCSA  requests  public 
c:omment  from  all  inten:sted  persons  on 
the  exemption  pcctitions  described  in 
this  notic:e.  The  Agency  will  consideer  all 
comments  received  before  the  close  of 
busine.ss  April  18,  2013.  (Comments  will 
be  available  for  examination  in  the 
docket  at  the  location  listcid  under  the 
ADDRESSES  section  of  this  notice.  The 
Agenc;y  will  file  comments  rec:eiv(id 
after  the  comment  closing  date  in  the 
public  dockcit,  and  will  consider  them  to 
the  extent  practic;able. 

In  addition  tcj  late  c;omment.s,  FMCSA 
will  also  continue  to  file,  in  the  public 
docket,  relevant  information  that 
becomes  available  after  the  comment 
closing  date.  Interested  persons  should 
monitor  the  public  docket  for  new 
material. 

Issued  on:  March  8,  2013. 

Larry  W.  Minor, 

Associate  Administrator  for  Policy. 

|FR  Doc.  2013-0619.3  Filed  :i-l«-13:  8:45  am) 

BILLING  CODE  4910-EX-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[Docket  No.  FD  35715  (Sub-No.  1)] 

Norfolk  Southern  Railway  Company — 
Temporary  Trackage  Rights 
Exemption — Grand  Trunk  Western 
Railroad  Company  and  Wisconsin 
Central  Ltd. 

agency:  Surface  Transportation  Board, 
DOT. 

ACTION:  Partial  revocation  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10502,  the 
Board  revoktis  the  cla.ss  exemption  as  it 
pertains  to  the  trackage  rights  described 
in  Docket  No.  FD  35715  '  to  permit  the 

'  In  that  docket,  on  janiiary  28.  2013,  NSK  filed 
a  verified  notice  of  exemption  under  the  Board's 
class  exemption  proiiedures  at  49(;FR  1180.2(d)(7). 
rhe  notiee  addressed  an  agreement  in  which  Crand 
Trunk  Western  Railroad  ('.ompany  and  Wiscon.sin 
Central  Ltd.  (collectively,  (iNj  granted  teni^xjrary 
overhead  track-ige  rights  to  N.SR  over  the  CN  rail 
lines  located:  (1)  Between  (iN's  connection  with 
N.SR  at  or  near  milepost  99.5  in  South  Bend.  Iiid.. 
and  at  or  near  milepost  .36.1  in  Griffith.  Ind..  on 
CiN’s  South  Bend  .Subdivision,  a  distance  of 
approximately  63.4  miles;  and  (2)  between  milepost 
36.1  in  Griffith  and  GN’s  Kirk  Yard  at  or  near 
milepost  45.4  in  Gary  on  GN’s  Matleson 
Subdivision,  a  distance  of  approximately  9.3  miles. 
See  Norfolk  S.  Ry. — Temporary  Trai:kage  Rights 
Exemption — (irand  Trunk  Vi'.  R.R..  FD  35715  (STB 
served  Feb.  13,  2013).  NSR  states  that  this  notice 
was  not  filed  under  the  Board’s  class  exemption  for 
femptsr.ary  track.age  rights  at  49  GFR  1180.2(d)(8) 
liecause  the  agreement  contemplates  that  tfie 
temporary  trackage  rights  will  be  in  effex:t  for  more 
than  one  year.  See  49  GFR  1 180.2(d)(8) 

Continued 
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trackage  rights  to  expire  24  months  after 
the  commencement  date  of  the 
agreement,  or  the  date  that  the  Gary  City 
Track  Connection,  which  is  located  at  or 
near  Gary,  hid.,  is  completed  and  in  use, 
whichever  comes  first,  in  accordance 
with  the  agreement  of  the  parties, 
subject  to  the  employee  protective 
conditions  .set  forth  in  Oregon  Short 
Line  Railroad — Abandonment  Portion 
Goshen  Branch  Between  Firth  fr 
Ammon,  in  Bingham  &■  Bonneville 
Counties,  Idaho.  3b0  I.C.C.  91  (1979). 
DATES;  This  decision  is  effective  on 
April  18,  2013.  Petitions  to  stay  must  be 
filed  by  March  29,  2013.  Petitions  for 
reconsideration  must  be  Fded  by  April  8, 
2013. 

ADDRESSES:  Send  an  original  and  10 
copies  of  all  pleadings,  referring  to 
Docket  No.  FD  35715  (Sub-No.  1)  to: 
.Surface  Transportation  Board.  395  F 
.Street  SW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  NSR’s 
representative:  Christine  I.  Friedman, 
Norfolk  Southern  Railway  Company, 
Three  Commercial  Place.  Norfolk,  VA 
23510. 

FOR  FURTHER  INFORMATION  CONTACT; 

Valerie  Quinn  (202)  24.5-0382. 
Assi.stance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at 
(800) 877-8339. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Board’s  decision.  Board  decisions 
and  notices  are  available  on  our  Web 
site  at  www.stb.dot.gov. 

Decided:  Marc;h  13,  2013. 

By  the  Board,  Chairman  Elliott.  Vice 
Chairman  Begeman.  and  (^ommis.sioner 
Mulvey. 
leffrey  Herzig, 

Clearance  Clerk. 

IFR  Doc.  2013-06:113  Filed  3-18-13;  8:45  anil 

BILLING  CODE  491S-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8802 

agency:  Internal  Revenue  Service  (IR.S), 
Treasury. 

("Acquisition  of  temporary  trackage  rights  bv  a  rail 
(.arrier  over  lines  owned  or  operated  by  any  other 
rail  cjirrier  or  carriers  that  are  *  *  *  scheduled  to 
expire  on  a  specific  date  not  to  exceed  1  year  from 
the  effective  date  of  the  exemption.")  At  that  time. 
NSR  also  filed  for  the  instant  partial  revocation  of 
the  class  exemption  in  this  proceeding.  In  the 
February  13,  2013  notice,  the  Board  stated  that  it 
would  address  that  rmpiest  in  a  suh.stiqueiit 
decision,  which’it  is  doing  here. 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Papttrvvork'Reduction  Act  of  1995, 

Public  Law  104-13  (44  II.S.C. 
350b(c)(2)(A)).  Currently,  the  IRS  is 
.soliciting  comments  concerning  Form 
8802,  Application  for  United  .States 
Residency  Certification. 

OATES:  Written  comments  should  be 
received  on  or  before  May  20,  2013  to 
be  a.ssured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence  at  Internal  Revenue 
Service,  Room  6129,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins  at 
Internal  Revenue  .Service,  Room  6129, 
nil  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
6665,  or  through  the  Internet  at 
AIlan.M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  y\pplication  for  United  States 
Residency  Certification. 

OMB  Number:  1545-1817. 

Form  Number:  Form  8802. 

Abstract:  An  entity  must  use  Form 
8802  to  apply  for  United  States 
Residency  Certification.  All  requests  for 
U..S.  residency  certification  mu.st  be 
received  on  Form  8802,  Application  for 
United  States  Residency  Certification. 
This  application  must  be  .sent  to  the 
Philadelphia  Service  Center.  As  proof  of 
residency  in  the  United  States  and  of 
entitlement  to  the  benefits  of  a  tax 
treaty,  U.S.  Government  certification 
that  you  are  a  U.S.  citizen,  U.S. 
corporation,  U.S.  partnership,  or 
resident  of  the  United  States  for  • 
purposes  of  taxation. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organization,  and  not-for-profit 
in.stitution. 

Estimated  Number  of  Respondents: 

100,000. 

Estimated  Time  per  Respondent:  3 
hours,  38  minutes. 

Estimated  Total  Annual  Burden 
Hours:  363,000. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice; 

An  agenc;y  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U..S.C.  6103. 

Ihupiest  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  ami  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved;  March  8,  2013. 

Yvette  Lawrence, 

IRS  Reports  Clearance  Officer. 

IFR  Dot.  201.3-06230  Filed  ;t-18-13;  8:45  ami 
BILLING  CODE  483(M>1-f> 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure 
2010-13 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
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350(i(c)(2)(A)).  (airrently,  fhe  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  2010-13,  Section 
409  (Ironping  activities. 

DATES;  Written  comments  should  be 
received  on  or  before  May  20,  2013  to 
b(‘  assured  ol  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yvette  Law'rence,  Internal  Revenue 
Service,  Room  0129,  1111  Clonstitution 
Avenue  NW.,  Washingt'on,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  notice  should  be  directed  to 
Allan  Hopkins,  at  (202)  022-0065,  or  at 
Internal  Revenue  Service,  Room  0129, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  through  the 
Internet,  at  Allan. M.Hopkins@irs.gov. 
SUPPLEMENTARY  INFORMATION; 

Title:  Section  409  (Grouping  activities. 

OMB  Number:  1545-2150. 

Notice  Nuinhcr:  Revenue  Proi:edure 
2010-13. 

Abstract:  This  revenue  procedure 
requires  taxpayers  to  report  to  the 
Internal  Revenue  Service  their 
groupings  and  regroupings  of  activities 
and  the  addition  of  specific  activities 
within  their  existing  groupings  of 
activities  for  purj5oses  of  section  409  of 
the  Internal  Revenue  Code  ami  §  1.409- 
4  of  the  Income  Tax  Regulations. 

(Current  Actions:  Extension  of 
currently  approved  collection.  There  are 
no  changes  being  made  to  the  notice  at 
this  time. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Affected  Public:  Business  and  for- 
profit. 

Estimated  Number  of  Respondents: 
144,000. 

Estimated  Average  Time  per 
Respondent:  10  mins. 

Estimated  Total  Annual  Burden 
Hours:  39,000  hrs. 

The  following  paragraph  a|)plies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  mav  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
resfjond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  iidormation  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  20  U.S.(].  0103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  wdll 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of  .  ' 
public  record.  (Comments  are  invited  on: 


(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs,of  operation, 
maintenance,  and  purchase  of  serv  ices 
to  provide  information. 

App>roved;  March  8,  2013. 

Yvette  Lawrence, 

IRS  Reports  CAeonmee  Officer. 

[I’K  Doc.  2Ui:i-<«i220  FiIimI  3-18-i;C  8:45  anil 
BILLING  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperw'ork  Reduction  Act  of  1995, 

Public  Law  104-13  (44  U.S.C. 
3500(c)(2)(A)).  (Currently,  the  IRS  is 
soliciting  comments  concerning  rules 
for  certain  rental  real  estate  activities. 
DATES;  Written  comments  should  be 
received  on  or  before  May  20,  2013  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence,  Internal  Revenue 
Service,  Room  0129,  1111  (Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Allan  Hopkins,  at  (202)  022- 
0065,  Internal  Revenue  Service.  Room 
0129,  1111  Con.stitution  Avenue  NW., 
Washington,  DC  20224,  or  through  the 
Internet,  at  Allan. M.Hopkins@irs.gQv. 
SUPPLEMENTARY  INFORMATION: 

Title:  Rules  for  (Certain  Rental  Real 
Estate  Activities.  i  ■  \' 


OMB  Number:  154.5-1455. 

Regulation  Project  Number:  P.S-80- 
93. 

Abstract:  This  regulation  provides 
rules  relating  to  the  treatment  of  rental 
real  e.state  activities  of  certain  taxpayers 
under  the  passive  activity  lo.ss  and 
credit  limitations  of  Internal  Revenue 
(Code  section  469. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  and  busine.ss  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 

20.1 00. 

Estimated  Time  per  Respondent:  9 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  3,015  hours. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unle.ss  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  rei.ords  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  (generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  bv  20 
II.S.CC.  6103. 

Request  for  Comments:  (Comments 
submitted  in  respon.se  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  (OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  nece.s.sary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  wdiether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (r;)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  servic:es 
to  provide  information. 

Approved:  March  8.  2013. 

Yvette  Lawrence. 

IRS  Reports  CAeonmee  Officer. 

IFK  Doc.  201:1-06224  Filed  ,3-18-1.3;  8:45  ani| 
BILLING  CODE  483C-01-P 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Reguiation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasniy'. 

ACTION:  Notice  and  request  lor 
comments. 

SUMMARY:  The  Department  ot  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  t:oinment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13(44  U.S.C. 
3.50G(c)(2)(A)).  Currently,  the  IR.S  is 
soliciting  comments  concerning 
allocation  and  apportionment  of 
deduction  for  state  income. 

OATES:  Written  comments  shoidd  be 
received  on  or  before  May  20,  201 3  to 
bt!  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence,  Internal  Revenue 
Service,  Room  0129,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Recjuests  for  additional  information  or 
copies  of  the  regulations  should  be 
directed  to  Allan  Hopkins  at  Internal 
Revenue  Service,  room  6129,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224,  or  at  (202)  622-6665,  or 
through  the  Internet  at 
Allan. M.Hopkinsfbirs.gnv. 

SUPPLEMENTARY  INFORMATION: 

Title:  Allocation  and  Apportionment 
of  Deduction  for  State  Income  Taxes. 

OMB  Number:  1545-1224. 

liegulation  Project  Number:  INTL- 
112-88. 

Abstract:  This  regulation  provides 
guidance  on  when  and  how  the 
deduction  for  state  income  taxes  is  to  be 
allocated  and  apportioned  between 
gross  income  from  sources  within  and 
without  the  United  States  in  order  to 
determine  the  amount  of  taxable  income 
from  those  sources.  The  reporting 
requirements  in  the  regulation  affect 
those  taxpayers  claiming  foreign  tax 
credits  who  elect  to  use  an  alternative 
method  from  that  described  in  the 
regulation  to  allocate  and  apportion 
deductions  for  state  income  taxes. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 


Estimated  Number  of  Respondents: 

1 ,000. 

Estimated  Time  per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  1 ,000. 

The  following  paragraph  applies  to  all 
the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information,  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  tt)  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Wlujther  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  c  ollection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  8,  2013. 

Yvette  Lawrence, 

IRS  Reports  Clearance  Officer. 

(FR  Dcm:  2013-<W228  I'ilwl  .1-18-13;  8:45  am) 
BILUNGt  CODE  4S30-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 


opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  general 
rules  for  making  and  maintaining 
qualified  electing  fund  elections. 

DATES:  Written  comments  should  bo 
received  on  nr  before  May  20,  2013  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence,  Internal  Revenue 
.Service,  Room  6129,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Allan  Hopkins,  (202)  622- 
6665,  or  at  Internal  Revenue  Service, 
Room  6129,  1111  Constitution  Avenue 
NW.,  Washington,  DCi  20224.  or  through 
the  internet  at  Allan. M.Hopkins®irs  gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  General  Rules  for  Making  and 
Maintaining  Qualified  Electing  Fund 
Elections. 

OMB  Number:  1545-1555. 

Regulation  Project  Number:  REG- 
115795-97.  * 

Abstract:  This  regulation  provides 
guidance  to  a  passive  foreign  investment 
company  (PFIC)  shareholder  that  makes 
the  election  under  Code  section  1295  to 
treat  the  PFIC  as  a  qualified  electing 
fund  (QEF),  and  for  PFIC  shareholders 
that  wish  to  make  a  section  1295 
election  that  will  apply  on  a  retroactive 
basis.  Guidance  is  also  provided  on 
revoking  such  elections. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organization,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
1,290. 

Estimated  Time  per  Ptospondent:  29 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  623. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
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tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments:  Comments 
.submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public;  rcHiord.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  propcir 
performanc'.e  cjf  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practir.al  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collec;tion  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
-technicpies  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  co.sts  of  operation, 
maintenance,  and  purcha.se  of  .s(»rvic:e.s 
to  provide  information. 

Approved:  March  8,  201,3. 

Yvette  Lawrence, 

IRS  Reports  Clearance  Officer. 

IKK  Doc.  2013-05225  I'iloii  :i-18-13;  H;45  :im| 
BILLING  CODE  483(M)1-r> 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8869 

AGENCY:  Internal  Revenue  .Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Freasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  propo.sed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
.soliciting  comments  concerning  Form 
8369,  Qualified  .Subchapter  S 
.Subsidiary  Election. 

DATES:  Written  comments  should  be 
received  on  or  before  May  20,  2013  to 
he  assured  of  consideration. 

ADDRESSES:  nirect  all  written  comments 
to  Yvette  l.awrence.  Internal  Revenue 
.Service,  Room  6129,  11.H  Constitution 
Avtmue  NW.,  Washington,  DC  20224. 


FOR  FURTHER  INFORMATION  CONTACT: 

Reque.sts  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins, 
(202)  622-6665,  Internal  Revenue 
.Service,  Room  6129,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224  or 
through  the  internet  at 
Allan.M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Qualified  Subchapter  .S 
Subsidiary  Election. 

OMB  Number:  1 545-1 700. 

Form  Number:  8369. 

Abstract:  Effective  for  tax  years 
beginning  after  December  31,  1996, 
Internal  Revenue  Code  section 
1361(b)(3)  allows  an  S  corporation  to 
own  a  corporate  subsidiary,  but  only  if 
it  is  wholly  owned.  To  do  .so,  the  parent 
.S  corporation  must  eletit  to  treat  the 
wholly  owned  subsidiary  as  a  qualified 
subchapter  .S  subsidiary  (Q.Sub).  Form 
3869  is  used  to  make  this  election. 

Current  Actions:  T’here  are  no  changes 
being  made  to  the  form  at  this  time. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
5,006. 

Estimated  Time  per  Respondent:  3 
hrs.,  9  mins. 

Estimated  Total  Annual  Burden 
Hours:  40,750. 

The  following  paragraph  applies  to  all 
of  the  collections  of  informatieJn  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
spon.sor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a*  valid  OMB  control  number. 
Bonks  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U..S.(;.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
reejuest  for  OMB  approval.  All 
comments  w'ill  become  a  matter  of 
public  record.  Comments  are  invited  on; 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collectiion  of 
information  on  respondents,  including 
through  the  use  of « u t omated  yx?>1  lection 


techniques  or  other  forms  of  information 
technology;  and  (e)  e.stimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purcha.se  of  .services 
to  provide  information. 

Approved:  March  8.  2013. 

Yvette  Lawrence, 

IRS  Reports  Clearance  Officer. 

IFR  Doc.  2013-06227  Filed  3-18-13;  8:45  .ini| 
BILLING  CODE  483O-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  973 

AGENCY:  Internal  Revenue  .Service  (IR.S), 
Treasury. 

ACTION:  Notice  and  reque.st  for 
comments. 

SUMMARY:  3'he  Dejiartment  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13  (44  U..S.C. 
3506(c)(2)(A)).  Currently,  the  IR.S  is 
soliciting  comments  concerning  Form 
973, 

Corporation  CMaim  for  Deduction  for 
Consent  Dividends. 

DATES:  Written  comments  should  be 
received  on  or  before  May  20,  2013  to 
be  assured  of  c  onsideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence,  Internal  Revenue 
.Service,  Room  6129,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Reque.sts  for  additional  information  or 
copies  of  the  form  and  in.structions 
should  be  directed  to  Allan  Hopkins,  at 
(202)  622-6665,  or  at  Internal  Revenue 
.Service,  Room  6129,  till  Constitution 
Avenue  NW.,  Washington,  DC  20224,  or- 
through  the  Internet,  at 
A I  Ian .  M.  Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

7'jT/e:  Corporation  Claim  for 
Dedm:tion  for  Consent  Dividends. 

OMB  Number:  1545-0044. 

Form  Number:  Form  973. 

Abstract:  Corporations  file  Form  973 
to  claim  a  deduction  for  dividends  paid. 
If  shareholders  f:onsent  and  the  IRS 
approves,  the  corporation  may  claim  a 
deduction  for  dividends  paid,  which 
reduce?;  the  corjmration’.s  tax  li.ability. 
IR.S  uses  Form  973  to  determine  if 
shareholders  have  included  thte 
dividend  in  gro.ss  income. 
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(hirrent  Actions:  There  are  no  changes 
t)eing  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
.500. 

Estimated  Time  per  Respondent:  4 
hrs.,  25  mins. 

Estimated  Total  Annual  Burden 
Hours:  2,210. 

The  follow'ing  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
a§  tbeir  contents  may  become  hiaterial 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  C^omments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  wdiether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  w'ays  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)’estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved;  March  .5,  2013. 

Yvette  Lawrence, 

IRS  Reports  Clearance  Officer. 

|FR  Doc.  201:1-06232  Filed  3-18-13;  8:45  am) 
BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  976 

agency;  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  c:ontinuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
976,  Claim  for  Deficiency  Dividends 
Deductions  by  a  Personal  Holding 
Company,  Regulated  Investment 
Company,  or  Real  Estate  Investment 
Trust. 

DATES:  Written  comments  should  be 
received  on  or  before  May  20,  2013  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence,  Internal  Revenue 
Service.  Room  6129,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins  at 
Internal  Revenue  Service,  Room  6129, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
6665,  or  through  the  Internet  at 
Allan.M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Claim  for  Deficiency  Dividends 
Deductions  by  a  Personal  Holding 
Company,  Regulated  Investment 
Company,  or  Real  Estate  Investment 
Trust. 

OMB  Number:  1545-0045. 

Form  Number:  Form  976. 

Abstract:  F'orm  976  is  filed  by 
corporations  that  wish  to  claim  a 
deficiency  dividend  deduction.  The 
deduction  allows  the  corporation  to  use 
the  payment  of  dividends  to  reduce 
taxes  imposed  after  the  tax  return  is 
filed.  The  IRS  u.ses  Form  976  to 
determine  if  shareholders  have  included 
the  dividend  amounts  in  gross  income. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  RespondetRs: 
500. 

Estimated  Time  per  Respondent:  7 
hours,  40  minutes. 

Estimated  Total  Annual  Burden 
Hours:  3,830. 

The  follow'ing  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  rec:ords  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Conerally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
bo  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  co.sts  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  .5,  2013. 

Yvette  Lawrence, 

IRS  Reports  Clearance  ( Ifficer. 

iFR  Doc.  2013-06231  I  ilod  3-18-13;  8:43  .iiiil 

BILLING  CODE  483O-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8498 

agency:  Internal  Revenue  .Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY;  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8498,  Program  Spon.sor  Agreement  for 
Continuing  Educption  for  Enrolled 
Agents. 
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dates:  Written  comments  should  be 
received  on  or  before  May  20,  2013  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence,  Internal  Revenue 
Service,  Room  6120,  1111  Constitution 
Avenue  NW,,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Allan  Hopkins  at  Internal  Revenue 
Service,  Room  0129,  1111  C'.onstitution 
Avenue  NW.,  Washington,  DC  20224,  or 
at  (202)  022-0605, or  through  the 
Internet,  at  Allan.M.Hopkins@irs.gov. 
SUPPLEMENTARY  INFORMATION: 

i'itle:  Program  Sponsor  Agreement  for 
Continuing  Lducation  for  Knrolled 
Agents. 

OMB  Nninbar:  1545-1459. 

Form  Nninbor:  Form  8498. 

Abstract:  Form  8498  is  used  by  the 
Director  of  Practice  to  determine  the 
qualifications  of  those  individuals  or 
organizations  seeking  to  present 
continuing  profe.ssional  educational 
{)rograms  for  persons  enrolled  to 
practice  before  the  Internal  Revenue 
Service. 

Ciurrent  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  and 
business  or  other  for-profit 
organizations. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  300. 

'Fhe  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  mu.st  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
rerjuest  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 


(b)  the  accuracy  of  the  agency’s  e.stimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (tl)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  u.se  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purcha.so  of  .services 
to  provide  information. 

Ap|)r(iV(!(i:  Marci)  8,  2013. 

Yvette  Lawrence, 

tits  Reports  Clearance  Officer. 

ll'K  Dot:.  20i:i-0(i221  Filml  «:4.")  ain| 

BILLING  CODE  483(Mn-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (1R,S), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law'  104-13  (44  U.S.C. 
3500(t:)(2)(A)).  Currently,  the  IR.S  is 
soliciting  comments  concerning  source 
of  income  from  certain  space  and  ocean 
activities;  also,  .source  of 
communications  income. 

DATES:  Written  comments  should  be 
received  on  or  before  May  20,  2013  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence,  Internal  Revenue 
Service,  Room  0129,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be? 
directed  to  Allan  Hopkins  at  Internal 
Revenue  Service,  Room  0129,  1111 
Constitution  Avenue  NW.,  Wa.shington, 
DC  20224,  or  at  (202)  622-0665,  or 
through  the  Internet  at 
Allan. M.  Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Source  of  Income  from  Certain 
Space  and  Ocean  Activities;  Also, 
Source  of  Communications  Income. 

OMB  Number:  1545-1718. 


Regulation  Project  Number:  REC- 
100030-98. 

Abstract:  The  information  rerpiested 
in  proposed  sections  1.803-8(g)  and 
1.803-9(g)  is  necessary  for  the  Service  to 
audit  taxpayers’  returns  to  ensure  that 
taxpayers  are  applying  the  regulation 
properly. 

Current  Actions:  There  is  no  change  to 
these  existing  regulations. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  oth(?r  for- 
profit  organizations. 

Estimated  Nund)er  of  Respondents/ 
Record  keepers:  250. 

Estimated  Average  Time  per 
Respondent /Recordkeeper:  5  hours. 

Estimated  Total  Annual  Reporting/ 
Recordkeeping  Hours:  1 ,250. 

The  follow'ing  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  admini.stration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  rerpiired  by  20  U.S.C'.  0103. 

Request  For  Comments:  Comments 
submitted  in  respon.se  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  w'ays  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved;  March  8,  2013. 

Yvette  Lawrence. 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  2013-06219  Filed  ,3-18-1.1;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  F’ederal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  199.5, 

Public  Law  104-13  (44  U.S.C. 
3.506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
creditability  of  foreign  taxes. 

DATES:  Written  comments  should  be 
received  on  or  before  May  20,  2013  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence,  Internal  Revenue 
Service,  Room  6129,  1111  Con.stitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Allan  Hopkins,  at 
(202)  622-6665,  or  at  Internal  Revenue 
Service,  Room  6129,  1111  (^institution 
Avenue  NW.,  Washington,  DC  20224,  or 


through  the  Internet,  at 
Allan.M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Creditability  of  Foreign  Taxes. 

OMB  Number:  1545^746. 

Regulation  Project  Number:  LR-100— 
78. 

Ab-stroct:  Section  1.90 1-2 A  of  the 
regulation  contains  special  rules  that 
apply  to  taxpayers  engaging  in  business 
transactions  with  a  foreign  government 
that  is  also  taxing  them.  In  general,  such 
taxpayers  must  establish  tvhat  portion  of 
a  payment  made  pursuant  to  a  foreign 
levy  is  actually  tax  and  not 
compen.sation  for  a  economic  benefit 
received  from  the  foreign  government. 
One  way  a  taxpayer  can  do  this  is  by 
electing  to  apply  tbe  safe  harbor  formula 
of  section  1.9()1-2A  by  filing  a 
statement  with  the  IRS. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
110. 

Estimated  Time  per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  37. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice; 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 


unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  (ienerally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U..S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  wilt 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  5,  2013. 

Yvette  Lawrence, 

IRS  Reports  Clearance  Officer. 

iFR  Dor.  2013-06222  Filed  :i-18-13;  HAS  ani| 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  20,  30,  32,  33,  34,  35,  36, 

37,  39, 51,  71,  and  73 

[NRC-2006-0120;  NRC-2010-0194] 
RIN3150-AI12 

Physical  Protection  of  Byproduct 
Material 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

SUMMARY:  The  II. S.  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  establish  .security 
requirements  for  the  use  and  transport 
of  category  1  and  category  2  quantities 
of  radioactive  material.  The  NRC 
considers  these  quantities  to  be  risk 
significant  and,  therefore,  to  w^arrant 
additional  protection.  Category  1  and 
category  2  thresholds  are  based  on  the 
quantities  established  by  the  . 

International  Atomic  Energy  Agency 
(IAEA)  in  its  Code  of  Conduct  on  the 
.Safety  and  Security  of  Radioactive 
Sources,  which  the  NRC  endorses.  The 
objective  of  this  final  rule  is  to  provide 
reasonable  assurance  of  preventing  the 
theft  or  diversion  of  category  1  and 
category  2  quantities  of  radioactive 
material.  The  regulations  also  include 
security  requirements  for  the 
transportation  of  irradiated  reactor  fuel 
that  weighs  100  grams  or  less  in  net 
weight  of  irradiated  fuel.  The  final  rule 
affects  any  licensee  that  possesses  an 
aggregated  category  1  or  category  2 
quantity  of  radioactive  material,  any 
licensee  that  transports  these  materials 
using  ground  transportation,  and  any 
licensee  that  transports  small  quantities 
of  irradiated  reactor  fuel.  The  rule  also 
considers  a  petition  for  rulemaking 
(PRM-71-13)  .submitted  by  the  State  of 
Washington  that  requested  that  the  NRC 
adopt  the  use  of  global  positioning 
satellite  tracking  as  a  national 
requirement  for  vehicles  transporting 
highly  radioactive  mobile  or  portable 
radioactive  devices. 

OATES:  Effective  Date:  This  final  rule  is 
effective  on  May  20,  2013. 

Compliance  Date:  Compliance  with 
this  final  rule  is  required  on  March  19, 
2014. 

ADDRESSES:  You  can  access  publicly 
available  documents  related  to  this 
document  using  the  following  methods: 

•  NRC’s  Public  Document  Room 
(PDR):  The  public  may  examine  and 
have  copied,  for  a  fee,  publicly  available 
documents  at  the  NRC’s  PDR,  01-F21, 
One  White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland  20852. 


•  NRC’s  Agencywide  Documents 
Access  and  Management  System 
(ADAMS):  Publicly  available  documents 
created  or  received  at  the  NRC  are 
available  online  in  the  NRC  Library  at 
http://www.nrc.gov/reading-rni/ 
adam.'s.html.  From  this  page,  the  public 
can  gain  entry  into  ADAMS,  which 
provides  text  and  image  files  of  the 
NRC’s  public  documents.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  acce.ssing  the  documents 
located  in  ADAMS,  contact  the  NRC’s 
PDR  reference  staff  at  1-800-397-4209, 
301-415-4737,  or  by  email  to 
pdr.resource@nrc.gov. 

•  Federal  Rulemaking  Web  site: 

Public  comments  and  supporting 
materials  related  to  this  final  rule  can  be 
found  at  http://\\'ww.regulations.gov  by 
searching  on  Docket  ID  NRC-2008- 
0120.  Public  comments  on  the  guidance 
document  supporting  this  rule  can  be 
found  by  searching  Docket  ID  NRC- 
2010-0194.  Address  questions  about 
NRC  dockets  to  Carol  Gallagher, 
telephone:  301-492-3668;  email: 

Carol.  CoIlagher@nrc.gov. 

Availability  of  Guidance 

The  NRC  is  issuing  new  guidanf:e  for 
the  implementation  of  the  requirements 
of  10  CFR  part  37.  The  guidance 
document  is  NUREG-2155, 
Implementation  Guidance  for  10  CF’R 
part  37,  “Physical  Protection  of  Category 
1  and  Category  2  Quantities  of 
Radioactive  Material”  (ADAM.S 
Accession  No.  ML13053A061).  This 
guidance  is  publicly  available  as  stated 
in  this  ADDRESSES  section. 

FOR  FURTHER  INFORMATION  CONTACT: 
Merri  Horn,  Office  of  Federal  and  State 
Materials  and  Environmental 
Management  Programs,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  2055.5-0001;  telephone;  01-415- 
8126,  email:  Merri.Horn@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 
PRiM  71-1 

II.  Discu.ssion 

A.  General  Applicability 

B.  Background  Investigations  and  Access 
.Authorization  Program 

C.  Physical  Protection  During  Use 

D.  Transportation  Security 

III.  Summary  and  Analysis  of  Public 

Comments  on  the  Proposed  Rule 

IV.  Discussion  of  Final  Amendments  by 

Section 

V.  Criminal  Penalties 

VI.  Agreement  State  Compatibility 

VII.  Plain  Writing 

VIII.  Voluntary  Consensus  Standards 

IX.  Finding  of  No  Significant  Environmental 

Impact;  Availability 

X.  Paperwork  Reduction  Act  Statement 

XI.  Regulatory  Analysis 

XII.  Regulatory  Flexibility  Certification 


XIII.  Backfit  Analysis 

XIV.  Congressional  Review  Act 

1.  Background 

The  NRC  has  long  participated  in 
efforts  to  ensure  radioactive  source 
[irotection  and  security.  The  terrorist 
attacks  of  September  11,  2001, 
heightened  concerns  about  the  use  of 
risk-significant  radioactive  materials  in 
a  malevolent  act.  Such  an  attack  is  of 
particular  concern  because  of  the 
widespread  use  of  radioactive  materials 
in  the  United  States  by  industrial, 
medical,  and  academic  institutions.  The 
theft  or  diversion  of  risk-significant 
quantities  of  radioactive  materials  could 
lead  to  their  use  in  a  radiological 
dispersal  device  (ROD)  or  a  radiological 
exposure  device  (RED). 

The  NRC’s  current  regulations 
provide  requirements  for  the  safe  use, 
transportation,  and  control  of  licen.sed 
radioactive  material.  Loss  of  control  of 
risk-significant  radioactive  material, 
whether  inadvertent  or  through  a 
deliberate  act,  could  result  in  significant 
adverse  impacts  that  could  reasonably 
constitute  a  threat  to  the  public  health 
and  safety  or  the  common  defense  and 
.security  of  the  United  States.  In  the 
changed  threat  environment  after  the 
attacks  of  September  1 1,  2001,  the 
Commission  determined  that  certain 
licensed  material  should  be  subject  to 
enhanced  security  requirements  and 
safeguarded  during  transport,  and  that 
individuals  with  unescorted  access  to 
risk-significant  quantities  of  radioactive 
material  should  be  subject  to 
background  investigations. 

As  part  of  the  development  of  the 
enhanced  security  measures,  the  NRC 
performed  threat  and  vulnerability 
assessments  to  identify  gaps  or 
vulnerabilities  in  security  and  the 
effectiveness  and  costs  of  certain 
physical  protection  enhancements  at 
various  licensed  facilities.  The  results  of 
these  assessments  were  used  in  the 
development  of  security  enhancement 
orders  that  were  issued  to  licen.sees 
using  a  graded  approach  based  on  the 
relative  risk  and  quantity  of  material 
po.sses.sed  by  the  licensee. 

The  NRC  issued  the  first  series  of 
orders  to  certain  panoramic  and 
underwater  irradiator  licensees  that 
possessed  more  than  370  Terabequerels 
(TBq)  (10,000  curies  (Ci))  of  radioactive 
material  (EA-02-249;  June  6,  2003)  (68 
FR  35458;  June  13,  2003).  The  next 
series  of  orders  were  issued  to  certain 
manufacturing  and  distribution  (M&D) 
licensees  (EA-03— 225;  January  12,  2004) 
(69  FR  5375;  February  4,  2004).  The.se 
orders  require  the  implementation  of 
additional  security  measures  and  the 
protection  of  the  licensee’s  physical 
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])rotO(:tioii  intormation  as  Salogiiards 
information — Modifiocf  Handling  (SGI- 
M).  The  original  orders  an?  not  publicly 
available  because  they  contain  detailed 
security  rtM]uiremenls  that  are 
(hisignated  as  SGl-M.  However, 
redacted  versions  t)f  these  orders  have 
btien  made  available  to  the  public  (73 
FR  33859;  )une  13,  2008,  and  73  FR 
49714;  August  22,  2008).  These  orders 
\v(!r(!  issued  to  both  NRG  and  Agreement 
State  licensees  under  the  NRC’s 
authority  to  protect  the  common  defense 
and  security. 

Subsequeully,  the  NRC]  issued 
Increased  Gontrol  Orders  (EA-0.5-090; 
November  14,  2005)  (70  FR  72128; 
Dis'.ember  1,  2005)  to  other  licensees 
authorized  to  possess  certain  risk- 
significant  quantities  of  radioactive 
material  (t;ategory  1  and  category  2 
quantities).  The  Increa.sed  Control 
Orders  do  not  contain  sabiguards 
information  (SGI)  or  S(d-M,  and  are 
available  on  the  NRG’s  {)ublic  Wt'h  site 
at  http://\vww. nrc.gov/sfunn'ity/ 
byproduct/orders.himl.  These  orders 
were  issued  under  the  NRC’s  authority 
to  protect  public  health  and  safety,  and 
require  licensees  to  implement 
enhanced  security  measures  known  as 
Increased  Controls.  To  effect  nationwide 
implementation  of  the  Increased  (Control 
Orders,  each  Agreement  State  issued 
legally  binding  requirements  to  impo,se 
(iiihanced  security  measures,  identical 
to  the  Increased  (Controls,  for  licensees 
under  that  State’s  regulatory 
jurisdiction. 

All  of  the  orders  described  above 
specifically  address  the  .security  of 
byproduct  material  possessed  in 
quantities  equal  to  or  greater  than 
category  1  or  category  2  quantities.  The 
orders  provide  for  enhanced  security 
measures  for  such  things  as  license 
verification  before  the  transfer  of  these 
materials,  act;ess  control,  intrusion 
detection  and  response,  and 
coordination  with  local  law 
enforcement  authorities  (LLEAs).  The 
orders  al.so  contain  requirements  for  the 
licensee  to  determine  tin; 
trustworthiness  and  reliability  of 
individuals  permitted  une.scorted  access 
to  risk-significant  radioactive  materials, 
rhe  determination  involves  a 
background  investigation  of  the 
individual.  The  background 
investigations  were  originally  limited  to 
local  criminal  history  records  checks 
with  law  enforcement  agencies, 
verification  of  employment  history, 
education,  personal  references,  and 
confirmation  of  employment  eligibility 
(legal  im-inigration  status). 

In  2005,  Congress  pa.ssed,  and  the 
President  signed,  the  Energy  Policy  Act 
of  2005  (I\PAt;t).  The  EPAct  amended 


Section  149  of  the  Atomic  Energy  Act 
(AEA)  to  authorize  the  Commission  to 
require  to  he  fingerprinted  any 
individual  who  is  permitted  unescorted 
acce.ss  to  radioactive  material  or  other 
pro|)erty  subject  to  regulation  by  the 
Commission  that  the  Commission 
determines  to  be  of  such  significance  to 
the  public  health  and  safety  or  the 
common  defense  and  security  as  to 
warrant  fingerprinting  and  a  Federal 
Hureau  of  Investigation  (FBI)  criminal 
history  records  check.  With  this  new 
authority,  the  Commission  determined 
that  individuals  who  have  access  to 
category  1  and  category  2  quantities  of 
radioactive  material  warrant 
fingerprinting  and  FBI  criminal  history 
records  checks. 

On  October  17,  2008,  the  NRC  issued 
orders  to  panoramic,  and  underwater 
irradiator  licensees  (EA-06-248)  (71  FR 
63043;  October  27.  2006),  M&D 
licensees  (EA-()6-250)  (71  FR  ti3046; 
October  27,  2006),  and  licensees  making 
shipments  of  category  1  quantities  of 
radioactive  material  (EA-06-249)  (71  FR 
62302;  October  24,  2006)  to  require 
fingerprinting  and  FBI  criminal  history 
records  checks  for  unescorted  access  to 
risk-significant  quantities  of  radioactive 
material  at  their  facilities.  In  issuing 
these  orders,  the  NRG  noted  that  a 
malevolent  act  by  an  individual  with 
unescorted  access  to  these  materials 
could  result  in  significant  adverse 
impacts  to  the  public  healUi  and  safety 
or  the  common  defen.se  and  security 
and,  thus,  necessitated  expedited 
implementation  of  fingerprinting 
requirements.  The  orders  were  issued  to 
both  NRC  and  Agreement  State 
licensees  under  the  NRC’s  authority  to 
protect  the  common  defense  and 
.security.  On  December  5,  2007,  the  NRC 
issued  orders  to  all  other  NRC  licensees 
that  possessed  category  1  or  category  2 
(juantities  of  radioactive  material  (EA- 
07-305)  (72  FR  70901;  December  13, 
2007)  to  require  fingerprinting  and  FBI 
criminal  history  records  checks  for 
unescorted  access  to  category  1  or 
category  2  quantities  of  radioactive 
material.  These  orders  were  issued 
under  the  NRC’s  authority  to  protect  the 
public  health  and  .safety  and  are 
available  on  the  NRC’s  public  Web  site 
at  http:/ /\v\\’w. nrc.gov/iiecurity/ 
bvproduct/orders.htw!.  To  effect 
nationwide  implementation,  each 
Agreement  State  issued  legally  binding 
requirements  consi.stent  with  the 
Increased  Control  Orders  to  licensees 
under  their  regulatory  jurisdiction. 

In  2005,  the  NRCi  issued  two  sets  of 
orders  to  licensees  transporting 
radioactive  material  in  quantities  of 
concern.  The  first  set  of  (r^ansportation 
security  orders  was  issued  to<«rtain 


Iicens(;es  that  might  be  expected  to 
transport  radioactive  materials  in 
category  1  quantities  (EA-05-006;  July 
19,  2005)  (70  FR  44407;  August  2,  20(1.5). 
Tho.se  orders  require  the 
implementation  of  additional  security 
measures  and  the  protection  of  the 
lic;ensee’s  physical  protection 
information  as  vSCl-M.  The  original 
orders  are  not  publicly  available 
because  they  contain  detailed  security 
requirements  that  are  designated  as 
.S(d-M.  However,  a  redacted  version  of 
tin;  order  is  publicly  available  (73  FR 
51016;  August  29,  2008).  I'hese  orders 
were  issued  to  both  NR(',  and  Agreement 
.State  licen.sees  under  the  NRCTs 
authority  to  protect  the  common  defense 
and  .security. 

.Subsequently,  the  NR(;  issued  orders 
(EA-05-090;  November  14.  2005)  (70  FR 
72128;  December  1,  2005)  to  specifically 
address  the  transportation  .security  of 
byproduct  material  transported  in 
quantities  equal  to  or  greater  than 
category  2.  The  Increa.sed  Gontrol 
Orders  mentioned  earlier  also  contain 
requirements  for  transporting  category  2 
quantities  of  radioactive  material.  The 
additional  security  measures  contained 
in  these  two  .sets  of  orders  provide  for 
enhanced  security  mea.sures  during 
transportation  that  are  beyond  tbe 
regulations  then  applicable,  and 
include:  Enhanced  security  in 
preplanning  and  coordinating 
shipments;  advance  notification  of 
shipments  to  the  NRG  and  States 
through  which  the  shipment  will  pass; 
control  and  monitoring  of  shipments 
that  are  underway;  trustworthiness  and 
reliability  of  transport  personnel; 
informahon  .security  considerations:  and 
control  of  mobile  or  portable  devices 
such  as  radiography  cameras  and  well- 
logging  devices. 

In  November  2009,  the  NRG  issued 
the  Increased  Control  Order  and  the 
Fingerprint  Order  to  power  reactor 
licensees  that  are  undergoing 
decommissioning  (EA-09-2()4  and  EA- 
09-205;  November  23,  2009)  (74  FR 
66168  and  74  FR  66164;  December  14, 
2009).  The  orders  required  these 
licensees  to  implement  the  Increased 
C.ontrols  and  to  obtain  fingerprints  and 
criminal  history  records  checks  for 
individuals  to  have  or  continue  having 
unescorted  acc  ess  to  aggregated  category 
1  or  category  2  quantities  of  radioactive 
material. 

In  December  2009,  tbe  NR(i  issued 
orders  to  service;  provider  licensees  that 
were  not  manufacturers  or  distributors 
(EA-09-293;  December  16,  2009  (75  FR 
160;  January  4.  2010).  The  order 
required  service  provider  licensees  to 
implement  ^>pecifie  measures  to  ensure 
the  tru.stvv(»thiness  and  reliability  of 
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their  service  representatives  that  have 
unescorted  access  to  category  1  or 
category  2  quantities  of  radioactive 
materials. 

The  requirements  put  in  place  by  all 
these  above-described  orders 
supplement  the  existing  regulatory 
requiretrmnts.  These  additional 
requirements  are  primarily  intended  to 
provide  reasonable  assurance  of 
preventing  the  theft  or  diversion  of  risk- 
significant  radioactive  material.  These 
requirements  provide  the  Commission 
with  reasonable  assurance  that  public 
health  and  safety  and  the  common 
defense  and  security  continue  to  be 
adequately  protected. 

It  is  the  Commission’s  preference  to 
implement  generically  applicable 
requirements  through  rulemaking  rather 
than  by  orders.  An  order  is  legally 
binding  only  on  the  licensee  or 
licensees  receiving  the  order.  Further, 
the  notice-and-comment  rulemaking 
process  allows  members  of  the  public  to 
provide  comments  on  the  proposed  rule. 

This  rulemaking  promulgates 
genericall}'  applicable  security 
requirements  for  licensees  posse.ssing 
category  1  and  category  2  quantities  of 
radioactive  material  in  the  regulations. 
New  Hiquirements  for  background 
investigations  and  an  access 
authorization  program  are  included  to 
ensure  that  individuals  who  have  access 
to  these  materials  have  gone  through 
background  investigations  and  are 
determined  to  be  trustworthy  and 
reliable.  New  requirements  are  also 
included  to  establish  physical 
protection  systems  to  detect,  assess,  and 
respond  to  unauthorized  access  to 
category  1  and  category  2  quantities  of 
radioactive  material.  For  transport  of  the 
radioactive  materials,  new  requirements 
for  recipient  license  verification: 
preplanning  and  coordination  of 
shipments;  advance  notification  of 
shipments;  notification  of  shipment 
delays,  schedule  changes,  and  suspected 
loss  of  a  shipment;  and  control  and 
monitoring  of  shipments  are  included. 
The  amendments  also  include  security 
requirements  for  shipments  of  irradiated 
reactor  fuel  that  weigh  100  grams  (g) 
(0.22  pounds  (lb))  or  less  in  net  weight 
of  irradiated  fuel,  exclusive  of  cladding 
or  other  structural  or  packaging 
material,  which  has  a  total  external 
radiation  dose  rate  in  excess  of  1  Gray 
(100  rad)  per  hour  at  a  distance  of  1 
meters  (in)  (3.3  feet  (ft))  from  any 
accessible  surface  without  intervening 
shielding. 

In  developing  this  final  rule,  the  NRC 
considered,  among  other  things,  the 
various  orders,  lessons-learned  during 
implementation  of  the  orders,  the 
recommendations  of  the  Independent 


External  Review  Panel  and  the  Materials 
Program  Working  Group,  and 
stakeholder  comments  received  on  the 
proposed  rule  and  the  draft 
implementation  guidance.  The 
Commission  chartered  the  Independent 
External  Review  Panel  to:  (1)  Identify 
vulnerabilities  in  the  NRC’s  materials 
licensing  program  with  respect  to 
import,  export,  specific,  and  general 
licenses;  (2)  validate  the  ongoing 
byproduct  material  security  efforts;  and 
(3)  evaluate  the  apparent  “good  faith 
presumption”  in  the  NRC  licensing 
process  that  had  in  the  past  justified 
minimal  investigation  of  new  license 
applicants  or  inspection  of  their 
facilities  before  allowing  their 
possession  of  radioactive  material.  The 
Panel’s  March  2008  report  is  available 
in  ADAMS  under  Acce.ssion  No. 
ML080700957.  The  Materials  Program 
Working  Group  conducted  a 
comprehensive  evaluation  of  the 
materials  program  to  identify  short-  and 
long-term  strategies  to  mitigate  security 
vulnerabilities.  The  Working  Group 
report  contains  sensitive  information 
and  is  not  publicly  available.  However, 
the  Group’s  comments  on  the  Panel’s 
report  are  publicly  available  in  ADAMS 
under  Accession  No.  ML080660424. 

PnM-7J-13 

On  Inly  16.  2008  (73  FR  40767),  the 
NRC  published  the  resolution  and 
closure  of  a  petition  for  rulemaking  filed 
by  Christine  O.  Gregoire,  Governor  of 
the  State  of  Washington  (PRM-71-13). 
The  NRC  indicated  that  the  issues  raised 
by  the  petitioner  would  be  considered 
in  an  ongoing  rulemaking  on  security 
requirements  for  the  transportation  of 
radioactive  material  in  quantities  of 
concern. 

The  petitioner  requested  that  the  NRC 
adopt  the  use  of  global  positioning 
sy.stem  (GPS)  tracking  as  a  national 
requirement  for  vehicles  transporting 
highly  radioactive  mobile  or  portable 
radioactive  devices.  As  an  alternative, 
the  petitioner  stated  that  the 
Commission  could  grant  States  the 
flexibility  to  impose  more  stringent 
requirements  than  those  required  under 
the  current  Increased  Controls  Orders. 
The  petitioner  believes  that  GPS 
technology  is  an  effective  and  relatively 
inexpensive  tool  that  would  give  law 
enforcement  a  significant  advantage  in 
locating  a  missing  source.  However,  the 
petitioner  acknowledgtsd  that  requiring 
a  GPS  on  these  vehicles  does  not  ensure 
that  the  radiological  .source  will  be 
found. 

The  NRC  considered  the  issues 
identified  by  the  petitioner  and  the 
petitioner’s  suggested  approach  to 
address  those  issues  in  the  decision¬ 


making  process  and  final  determination 
of  the  rule  requirements  in  the  area  of 
the  petitioner’s  concern.  The  NRC 
ultimately  did  not  include  a 
requirement  for  GPS  tracking  in  the 
rule.  However,  the  rule  does  contain  a 
requirement  to  use  a  telemetric  position 
monitoring  .system  or  an  alternative 
tracking  system  when  transporting 
category  1  quantities  of  radioactive 
material.  Use  of  GPS  would  be  one 
method  to  satisfy  this  requinmient.  F’or 
licen.sees  transporting  category  2 
quantities  of  radioactive  material, 
tracking  is  not  retpiired.  The  licensee  is 
required  to  maintain  con.stant  control  or 
surveillance  during  transit.  In  addition, 
the  rule  at  §  37.53  imposes  additional 
security  measures  on  mobile  devices 
that  includes  using  a  method  to  di.sable 
the  vehicle  or  trailer  when  not  under 
direct  control  and  constant  surveillance 
by  the  licensee.  The  NRC  believes  that 
these  requirements  provide  adequate 
protection  for  mobile  devices  and  that 
GPS  is  neither  justified  nor  necessary. 
The  majority  of  the  transportation 
security  requirements  are  Compatibility 
Category  B  because  there  are  direct  and 
significant  transboundary  implications. 
Because  the  requirements  are 
Compatibility  B,  Agreement  States  must 
adopt  program  elements  essentially 
identical  to  those  of  the  NRC  and  do  not 
have  the  flexibility  to  adopt  more 
stringent  requirements.  See  also 
response  to  comment  D29. 

II.  Discussion 

The  NRC  has  determined  that  a  new 
part  for  Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  should  be 
established  for  the  security 
requirements  for  use  and  transportation 
of  category  1  and  category  2  quantities 
of  radioactive  material.  Separate  safety 
and  physical  protection  requirements 
have  already  been  established  for 
special  nuclear  material  in  10  CFR  part 
73.  The  establishment  of  a  new  part  for 
security-related  requirements  for 
byproduct  material  would  be  more 
effective  and  efficient  compared  to 
interspersing  the  requirements  with 
safety  requirements  or  placing  them 
with  the  part  73  security  requirements 
for  special  nuclear  material.  A  new  part 
specifically  directed  to  byproduct 
material  licensees  should  make 
applicable  requirements  easier  for  both 
licensees  and  other  .stakeholders  to 
locate  and  understand. 

This  discussion  section  has  been 
divided  into  four  .subsections  to  better 
prc.sent  information  on  the  final  rule. 
Eac;h  section  presents  information  on  a 
different  aspect  of  the  final  rule.  Section 
A  provides  information  that  is  generally 
applicable  to  all  a.spects  of  this 
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rulemaking.  Section  B  provides 
information  on  background 
inve.stigations  and  the  access 
authorization  program.  Section  C 
provides  information  on  the  physical 
protection  of  the  materials  during  use. 
Lastly,  vSection  D  provides  information 
on  transportation  security  aspects. 

A.  Genera!  Applicobility 

1.  What  action  is  the  NRC  taking? 

The  NRC  is  amending  its  regulations 
to  impose  security  requirements  for  the 
u.se  and  transportation  of  category  1  and 
category  2  quantities  of  radioactive 
material.  The  requirements  establish  the 
objectives  and  minimum  requirements 
that  licensees  must  meet  to  protect 
against  theft  or  diversion  of  this 
materiiil.  These  requirements  are 
intended  to  increa.se  the  protection  of 
the  public  against  the  unauthorized  use 
of  categf)ry  1  or  category  2  quantities  of 
radioactive  material  by  reducing  the  risk 
of  the  theft  or  diversion  of  the  material. 
The  NRC  is  also  amending  the 
regulations  to  impose  security 
requirements  for  the  transportation  of 
small  quantities  (100  grams  or  le.ss)  of 
irradiated  fuel. 

2.  Why  do  the  recjuirements  need  to  he 
revised? 

Prior  to  .September  11, 2001,  the  NRC 
reqiiinmients  h)c:u.s<al  on  safety  and 
preventing  inadvertent  or  accidental 
exposure  of  both  workers  and  the  public 
to  these  materials.  These  requirements 
also  provided  .security  for  the  material. 
The  events  of  September  11,  2001,  made 
the  NRC  take  a  broader  look  at  its 
r*!quirements  and  reevaluate  what  a 
terrorist  might  do  to  obtain  these 
materials.  From  this  effort,  the  NRC 
identified  several  areas  wdiere 
additional  requirements  were  necessary 
to  inqjrove  security.  The  security 
reijuirements  necid  to  he  j)lacod  in  the 
regulations  so  that  they  are  geniirally 
applicable  to  all  licen.sees.  Publication 
of  the  proposed  rule  ahso  provided  an 
opportunity  for  all  stakeholders  to 
comment  on  the  proposed  requirements. 

3.  Why  doesn’t  the  NRC  ju.st  keep  the 
orders  in  effect? 

The  orders  issued  by  the  NRC  could 
.stay  in  place  indefinitelv.  However,  the 
regulations  would  not  reflect  current 
(Commission  policy  or  requirements. 


Radioactive  material 
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Imposing  long-term  requirements 
through  orders  has  not  traditionally 
been  the  agency’s  preferred  method  of 
regulation.  Orders,  unlike  rules,  do  not 
apply  prospect ivelj'  to  applicants  for 
new  licenses.  The  NR(]  would  have  to 
periodically  issue  new  orders  to  cover 
new  and  amended  licen.ses,  and  perhaps 
reissue  orders  periodically  to  existing 
licensees  if  requirements  or 
administrative  practices  change.  In 
order  to  make  the  requirements 
generally  applicable  to  all  present  and 
future  licensees,  the  security-related 
requirements  need  to  be  placed  in  the 
regulations. 

The  NRC  is  now  formally  revising  its 
security  requirements.  The  orders  w'ill 
remain  in  place  for  NRC  licensees  until 
the  final  rule  is  implemented  (1  year 
after  publication  of  the  final  rule).  Once 
the  final  rule  is  implemented,  the  NR(C 
wall  re.scind  the  orders  that  were  issued 
to  its  licen.see.s.  For  Agreement  State 
licen.sees  that  received  an  NR(]  order, 
the  order  will  remain  in  place  until  the 
effective  date  of  compatible 
requirements  issued  liy  the  Agreement 
States.  Each  Agreement  State  will  follow 
its  ow'n  process  for  issuing  these 
requirements.  Once  the  State  has  issued 
its  requirements  and  they  become 
effective,  the  NRC  will  rescind  the 
order. 

4.  Whom  would  this  action  affect? 

These  requirements  will  apply  to  NRC 
and  Agreement  .State  licensei^s  that 
possess  an  aggregatinl  category  1  or 
category  2  quantity  of  radioactive 
material  or  that  transport  irradiated 
reactor  fuel  le.ss  than  100  grams  net 
weight.  This  includes  a  wdde  range  of 
licen.sees,  including  pool-type  irradiator 
licen.sees;  manufacturer  and  distributor 
licensees;  medical  facilities  with  gamma 
knife  devices;  self-shielded  irradiator 
licen.sees  (including  blood  irradiators); 
teletherapy  unit  licensees; 
radiographers;  well  loggers;  broad  scope 
users;  radioisotope  thermoelec;tric 
generator  licensees;  and  licen.s(H;s  that 
ship  or  prepare  for  shipment  category  1 
or  category  2  quantities  of  radioactive 
material.  Nearly  1,400  licensees  are 
implementing  tlu)  various  orders  and  are 
the  entities  that  will  be  primarily 
impacted  by  this  final  rule.  In  addition, 
some  fuel  cyt:le  and  reactor  licensecjs 
that  possess  sources  at  these  levels  may 
be  impact(!d.  Some  decommissioning 


reactor  licensees  may  also  be  impacted. 
Most  licensees  whose  activities  are 
covered  under  the  physical  protection 
requirements  of  10  CFR  part  73  are 
exempt  from  the  requirements  of  10  CFR 
part  37.  For  example,  a  reactor  licensed 
under  part  50  that  also  possesses  a 
radiography  .source  under  an  NRC 
license  does  not  need  to  implement  the 
part  37  provisions  if  the  source  is 
protected  under  the  reactor  security 
program  required  by  part  7.3.  Licensees 
that  possess  an  aggregated  quantity  of 
radioactive  w’aste  that  ecjuals  or  exceeds 
the  category  2  threshold  will  need  to 
meet  some  re(]uirements,  but  would  not 
need  to  meet  most  of  the  program 
elements  in  part  37. 

Aggregated  (juantity  refers  to  the  total 
quantity  of  radioactive  material, 
calculated  by  use  of  the  sum  of  fractions 
method  discussed  in  question  7,  that 
can  be  accessed  by  defeating  a  single 
physical  barrier. 

5.  What  are  ('ategory  1  and  (’.ategory  2 
quantities  of  radioactive  material? 

Category  1  quantities  of  radioactive 
material  have  been  called  radioactive 
material  in  quantities  of  concern 
(RAMQC).  {Category  1  and  catt^ory  2 
quantities  of  radioactive  material  have 
been  called  risk-significant  radioactive 
material  and  refer  specifically  to  Ifi 
radioactive  materials  (14  single 
radionuclides  and  2  combinations). 
These  materials  are:  Americiuni-241; 
americium-241  /beryllium;  californium- 
252;  curium-244:  cobalt-fiO;  cesium-137; 
gadolinium-153;  iridium-192; 
plutonium-238;  plutonium-239/ 
beryllium;  proniethium-147:  radium- 
226;  selenium-75;  ,strontium-9() 
(yttrium-9());  thulium-170;  and 
ytterbium-1 69.  Irradiated  fuel  and 
mixed  oxide  fuel  are  not  included  even 
though  they  may  contain  category  1  or 
category  2  (]u;w5tifies  of  radioactive 
material;  these  materials  are  covered  by 
tither  regulations.  The  thresholds  for 
category  1  and  category  2  quantities  of 
radioactive  material  are  provided  in  the 
following  table.  Terabecquerels  is  the 
official  unit  to  be  used  for  determining 
whether  a  radioactive  material  is  a 
category  1  or  category  2  quantity. 
Because  many  licensees  use  curies  in 
their  activities  instead  of  Becquerels,  the 
table  provides  the  curie  value  at  three 
significant  figures  for  convenience. 


Category  1  threstwld 

Category  2  Threshold 

Terabecquerels  ; 
(TBq)  I 

Curies 

(Ci) 

Terabecquerels  i 
(TBq) 

Curies 

(Ci) 

'  ■  i 

60  . 

1,6201 

'  ’  1,620  1 
540  1 

!  0  6  i 

16.2 

. ;...  t  ■  60  1 

i  ”•  •  06  1 

16.2 

. 1  •  •  ■  20  ! 

1'  •  0.2  i 

5.40 
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Radioactive  material 

Category  1  threshold 

Category  2  Threshold 

1  erabecquerels 
(TBq) 

Curies 

(Ci) 

Terabecquerels 

(TBq) 

Curies 

(Ci) 

Curium-244  . 

50 

'  1 .350 

0.5 

13.5 

Cobalt-60  . 

30 

810 

0.3 

8.10 

Cesium- 137 . 

100 

2,700 

1 

27.0 

Gadolinium- 153 . 

1000 

27,000 

10.0 

270 

Iridium-192  . 

80 

2,160 

0.8 

21.6 

Plutonium-238  . 

60 

1,620 

0.6 

16.2 

Plutonium-239/Beryllium  . 

60 

1,620 

0.6 

16.2 

Promethium-147  . 

40,000 

1,080,000 

400 

10,800 

Radium-226  . 

40 

1,080 

0.4 

10.8 

Selenium-75 . 

200 

5,400 

2.0 

54.0 

Strontium-90  (Yttrium-90)  . 

1,000 

27,000 

10.0 

270 

Thulium-170  . 

20,000 

540,000 

200 

5,400 

Ytterbium- 169  . 

300 

8,100 

3 

81.0 

These  materials  and  thresholds  are 
based  on  the  IAEA  Code  of  C’.onduf;t. 

The  IAEA  published  these  residts  in  a 
document  titled  ‘T^ode  of  Conduct  on 
the  Safety  and  Security  of  Radioactive 
Sources.”  A  link  to  this  document  can 
he  found  on  the  NRC’s  Web  site  at 
http:/ /ww'w. nrc.gov/security/byproduct/ 
enhanced-security.htinl.'The  NRC  and 
the  international  community,  led  by  the 
IAEA,  revised  the  IAEA  Code  of 
Conduct  in  2003,  to  establish  common 
international  guidance  for  safety  and 
security  measures  for  radioactive 
sources.  In  a  separate  effort,  the  IJ.S. 
Department  of  Energy  (DOE)  and  the 
NRC  reviewed  the  chemical,  physical, 
and  radiological  characteristics  of  each 
radioactive  material  that  is  licensed  in 
the  United  States,  for  its  attractiveness 
to  a  terrorist.  This  effort  identified  Ifi 
radioactive  materials  that  could  po.se  a 
serious  threat  to  people  and  the 
environment  if  used  malevolently.  This 
effort  further  identified  the  different 
quantities  or  “thresholds”  of  materials 
that  could  be  useful  to  a  terrorist.  The 
results  of  the  DOE/NRC  effort  closely 
matched  the  Code  of  Conduct  Category 
2'quantities.  The  NRC  adopted  the  IAEA 
Code  of  Conduct  Category  1  and 
(Category  2  threshold  quantities  to 
provide  consistency  between  domestic 
and  international  efforts  for  security  of 
radioactive  materials  that  are  deemed  to 
be  attractive  targets  for  malevolent  use. 

IAEA  Safety  Series  RS-G-1.9, 
Categorization  of  Radioactive  Sources, 
provides  the  underlying  methodology 
for  the  development  of  the  Code  of 
Conduct  thresholds.  Safety  Series  RS- 
G-1 .9  provides  a  risk-based  ranking  of 
radioactive  sources  in  five  categories  in 
terms  of  their  potential  to  cause  severe 
deterministic  effects  for  a  range  of 
scenarios  that  include  both  external 
exposure  from  an  unshielded  source 
and  internal  exposure  following 
dispersal.  The  categorization  system 


u.ses  the  ‘D’  values  as  normalizing 
factors.  The  ‘D’  value  is  the  radionuclide 
specific  activity  of  a  source  that,  if  not 
under  control,  could  cause  severe 
deterministic  effects  for  a  range  of 
scenarios  that  include  both  external 
exposure  from  an  unshielded  source 
and  internal  exposure  following 
dispersal  of  the  source  material.  Safety 
Series  RS-(i-1.9  is  available  on  the 
IAEA’s  Web  site  at:  /jftp./Ai'wvv- 
pub.  iaea .  org/MTCD/ p  u  blica  ti  ons/PDF/ 
Pub  1 227 _  web. pdf. 

6.  Why  are  the  requirements  limited  to 
these  16  radionuclides? 

The  Radiation  Source  Protection  and 
Set;urity  Task  Force,  an  interagency  task 
force  e.stablished  by  the  EPAt;t, 
concluded  in  its  2006  report  to  Congress 
and  the  President  (ADAMS  Accession 
No.  ML062 190349)  that  the  appropriate 
radioactive  sources  were  being 
protected.  The  Task  Force  also 
concluded  that  the  IAEA  Code  of 
Conduct  serves  as  an  appropriate 
framework  for  considering  which 
sources  warrant  additional  protection. 
For  its  2010,  report  to  Congress  and  the 
President  (ADAMS  Accession  No. 
ML102230141),  the  Task  Force 
conducted  a  reevaluation  of  the 
radionuclides  that  warrant  additional 
security  and  protection.  The  Task  P’orce 
found  “that  the  Category  1  and  2 
quantities  remain  valid  for  sealed  and 
unsealed  sources  as  the  list  and 
threshold  levels  of  radionuclides  that 
could  result  in  a  significant  RED  or  RDD 
event  and  therefore  warrant  enhanced 
security  and  protection.”  The  Task 
Force  identified  .seven  additional 
radionuclides  that  may  be  of  concern 
when  aggregated,  but  the  Task  Force  did 
not  recommend  at  this  time  that  these 
additional  radionuclides  should  receive 
enhanced  protection.  If  in  the  future  the 
Task  Force  revises  its  view  and 
determines  that  additional  security  is 


necessary  for  these  materials,  the  NRf] 
would  consider  requiring  additional 
security  for  these  materials.  The  Task 
F’orce  periodically  reevaluates  the  li.st  of 
radionuclides  that  warrant  additional 
security  and  protection.  If  the 
radionuclides  and/or  thresholds  change 
in  the  future,  any  changes  would  be 
addre.s.sed  in  a  future  rulemaking. 

7.  What  is  the  sum  of  fractions 
methodology  or  unity  rule? 

The  sum  of  fractions  methodology, 
also  known  as  the  unity  rule,  is  used  to 
determine  if  a  licensee  is  required  to 
implement  10  CFR  part  37 
requirements.  A  licensee  may  need  to 
implement  the  requirements  in  10  CFR 
part  37  even  if  it  does  not  possess  any 
single  source  or  single  radionuclide  in 
excess  of  the  category  2  thresholds.  For 
combinations  of  materials  (to  ipclude 
sealed  sources,  unsealed  sources,  and 
bulk  or  loose  material)  and 
radionuclides,  a  licensee  must  include 
multiple  items  (including  bulk  material) 
of  the  same  radionuclide  and  multiple 
items  (including  bulk  material)  of 
different  radionuclides  to  determine  if 
the  requirements  apply.  F’or  the 
purposes  of  this  calculation,  licensees 
are  required  to  consider  all  of  the 
aggregated  radioactive  material  from  the 
list  of  applicable  radionuclides  at  any 
location  where  the  material  can  be 
accessed  by  breaching  a  single  barrier. 
The  following  formula  for  the  unity  rule 
is  u.sed  to  determine  if  a  licensee  is 
required  to  implement  the  part  37 
requirements:  {(Total  amount  of 
radionuclide  A)  +  (category  2  threshold 
of  radionuclide  A)]  +  [(total  amount  of 
radionuclide  B)  -s-  (category  2  threshold 

of  radionuclide  B)1  +  etc . >  1 .  If  the 

sum  is  greater  than  or  equal  to  1,  the 
licen.see  has  at  least  a  category  2 
quantity  of  radioactive  material,  and  the 
10  CFR  part  37  requirements  apply. 
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8.  Does  the  NRC  plan  to  issue  guidance 
on  these  requirements? 

Yes,  the  NRC  plans  to  issue  guidance 
on  the;  security  requirements  for 
category  1  and  category  2  quantities  of 
radioactive  materials.  The  draft 
guidance  was  issuetl  for  public 
comment  (75  f’R  40756;  July  14,  2010) 
during  the  comment  period  on  the 
proposed  rule.  The  NRC^  is  issuing  new 
guidance  for  the  implementation  of  the 
requirements  of  10  CFR  part  .37.  The 
guidance  document  is  NUREO-2155, 
Implementation  Guidance  for  10  (',FR 
part  .37,  “Physical  Protection  of  Category 
1  and  Category  2  Quantities  of 
Radioactive  Material”  (ADAM.S 
Accession  No.  MLl  3053A061 ).  This 
guidance  and  puhlit;  comments  are 
available  as  .stated  in  the  ADDRESSES 
section  of  this  documeul. 

0.  Will  all  of  the  information  considered 
to  be  safeguards  information  under  the 
orders  now  be  made  public? 

No.  The  orders  issued  to  some 
licen.sees  contained  detailed  security 
information  that  could  bo  u.seful  to  an 
adversary.  To  increase  public  awareness 
and  participation,  the  NRC  identified 
the  primary  security  concepts  behind 
each  security  measure  and  included 
these  concepts  in  the  rule  to  allow 
di.scussion  of  the  security  measures  in  a 
public  forum.  But  the  specific  measures 
that  a  licen.see  puts  in  place  may  be 
considered  SCI-M.  The  final  rule  on 
safeguards  information  became  effective 
on  February  23,  201)9  (73  FR  63546; 
October  24,  2008),  and  established  as 
SGl-M  certain  physical  protection 
information  related  to  panoramic  and 
underwater  irradiators  that  possess 
greater  than  370  TBq  (10,000  Ci)  of 
byproduct  material  in  the  form  of  .sealed 
sources;  manufacturers  and  distributors 
of  items  containing  source  material, 
byproduct  material,  or  special  nuclear 
material  in  greater  than  category  2 
quantities;  and  transportation  of  .source, 
byproduct,  or  special  nuclear  material 
in  greater  than  or  equal  to  category  1 
quantities.  Physical  protection 
information  for  other  facilities  that  fall 
under  the  requirements  of  10  CFR  part 
37  is  considered  physical  protection 
information  under  10  CFR  2.390(d)(1). 
Licensees  are  aLso  required  to  protect 
the  security  plan  and  implementing 
information  and  the  list  of  individuals 
that  have  unescorted  access  from 
unauthorized  disclosure.  The  rule 
provisions  that  address  SGI-M  or 
include  references  to  the  SGI-M 
requirements  in  part  73  are  reserved  for 
the  NRC  and  are  considered, 
compatibility  category  NRC. 


10.  What  is  the  authority  for  this  final 
rule? 

As  noted  in  the  background 
discussion,  the  NRC;  i.ssued  some  orders 
under  its  authority  to  protect  the 
common  defense  and  securitv  and  some 
orders  under  its  authority  to  protect  the 
public  health  and  safety.  With  respect  to 
whether  the  following  regulations  are 
being  issued  under  “public  health  and 
safety”  or  “common  defense  and 
.security,”  it  should  be  recognized  that 
almost  all  regulations  relating  to  the 
security  of  materials  serve  both 
purposes  to  some  degree.  For  example, 
securing  radioactive  materials  with 
multiple  barriers  protects  the  publif; 
health  and  safety  by  preventing  the 
unknowing  theft  of  radioactive 
material.s — such  as  someone  stealing  a 
vehicle  with  material  stored  in  the 
vehicle,  but  whose  target  is  the 
vehicle — which  could  result  in  the 
unintentional  exposure  of  members  of 
the  public  to  the  material.  The  barriers 
also  protect  the  common  defense  and 
.security  by  preventing  the  theft  of  the 
radioactive  material  by  potential 
terrorists  or  others  targeting  the  specific 
material  intending  to  u.se  it  to  affect  the 
common  defense  and  security  by 
exposing  members  of  the  public  to  the 
material.  However,  the  designation  of 
the  authority  being  used  for  these 
regulations  does  have  significance  in 
determining  whether  Agreement  States 
or  the  NRC  will  be  responsible  for 
overseeing  the  implementation  of  these 
requirements  for  Agreement  State 
licensees. 

Although  section  274(b)  of  the  AEA 
allows  the  NRG  to  relinquish  its 
regulatory  authority  to  Agreement  States 
for  certain  radioactive  materials  and 
activities,  .section  274(m)  of  the  AEA 
prevents  such  agreements  from  affecting 
the  authority  of  the  Commission  to  take 
regulatory  action  to  protect  the  common 
defense  and  security.  Thus,  as 
evidenced  by  orders  i.ssued  to 
Agreement  State  licensees  after  the 
events  of  September  1 1 , 2001 ,  the  NRO 
has  the  ability  to  take  neces.sary  .steps  to 
address  particular  common  defense  and 
security  needs.  If  the.se  regulations  were 
to  bo  issued  under  the  NRC’s  common 
defense  and  security  authority,  only  the 
NRC  would  have  the  authority  to 
impose  these  requirements  on 
Agreement  State  licensees  and  the  NRC 
would  be  responsible  for  inspection  and 
enforcement  of  these  requirements  for 
Agreement  State  licensees. 

When  regulations  such  as  these 
complement  both  the  NRC’s  public 
health  and  safety  and  common  defen.se 
and  security  missions,  the  operative 
question  is  whether  NRC  oversight  is 


necessary  to  fulfill  the  common  defen.se 
and  security  aspects  of  the  regulations. 
The  NRC  believes  that  the  Agreement 
States  can  consistently  and  adequately 
implement  the  physical  protection 
requirements  on  a  nationwide  basis,  and 
as  such,  there  will  be  no  need  for 
independent  NRC  action  to  protect  the 
common  defense  and  security.  As 
always,  the  NRC  retains  the  authority 
under  section  274(m)  of  the  AEA  to  take 
any  necessary  atdions  for  protection  of 
the  common  defense  and  security 
should  individual  licensees  or 
Agreement  .State  programs  develop 
is.sues  requiring  immediate  action.  As 
long  as  all  Agreement  States  continue  to 
implement  conq)atible  and  adequate 
security  requirements,  there  appears  to 
be  no  benefit  to  the  public  health  and 
safety,  or  common  defense  and  security, 
that  would  justify  removing  oversight  of 
the.se  requirements  from  an  established 
regulatory  program  overse(!ing 
Agreement  State  licen.sees. 

Implementing  the.se  regulations  under 
the  NRC’s  public  health  and  safety 
authority  avoids  potential  complications 
with  licensees  being  subject  to  dual 
regulatory  authority  for  a  single  license. 
Thus,  the  NRC  is  issuing  the.se 
regulations  under  its  public  health  and 
safety  authority,  and  these  requirements 
are  applicable  to  Agreement  .State 
licensees  through  the  Agreement  State 
Program. 

11.  When  would  the  rule  be  effective? 

The  final  rule  is  effective  60  days  after 
publication  in  the  Federal  Register;- 
however,  licensees  do  not  need  to 
comply  with  the  rule  until  1  year  after 
publication.  This  provides  time  for 
licensees  to  put  in  place  the  necessary 
programs,  develop  procedures,  and 
(;onduct  training  on  the  new 
requirements.  While  most  of  the 
provisions  are  similar  to  those 
contained  in  the  orders,  there  are 
differences.  The  Agreement  States  will 
be  required  to  issue  compatible 
requirements  within  3  years  of  the 
publication  date  of  the  final  rule  ircstead 
of  3  years  from  the  effective  date  of  the 
rule.  Licen.sees  in  an  Agreement  State 
will  continue  to  operate  under  the 
orders  or  other  legally  binding 
requirements  until  the  Agreement  State  . 
issues  compatible  requirements  and 
these  requirements  take  effec;t.  The 
provisions  put  in  place  for  the 
inspection  of  li»;ensees  in  Agreement 
.States  that  received  the  orders  issued 
under  common  defense  and  security 
will  remain  in  place  until  the 
Agreement  State  implements  the 
requirements.  For  those  Agreement 
States  that  enter  into  274i  Agreements, 
the  State  can  continue  inspections 
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under  the  Agreement.  For  those 
Agreement  States  that  did  not  enter  into 
274i  Agreements,  the  NRC  will  continue 
to  conduct  the  inspections  until  the  new 
Agreement  State  requirements  become 
effective.  The  NRC  will  rescind  the 
orders  as  the  regulatory  requirements 
become  effective. 

12.  How  does  the  NRC  ensure  licensees 
are  following  the.se  rules? 

The  NRC  and  Agreement  States 
conduct  inspections  to  ensure  that 
licensees  are  following  the 
requirements.  The  NRC  and  Agreement 
State  inspectors  will  receive  training 
and  follow  inspection  procedures  on 
how  to  ascertain  whether  licensees  are 
meeting  security  requirements.  Potential 
violations  that  are  identified  will  be 
processed  in  accordance  with  the  NRC 
Enforcement  Policy,  and  depending  on 
the  severity  of  a  violation,  licensees 
could  be  subject  to  civil  or  criminal 
penalties.  Additionally,  the  NRC  has 
developed  enforcement  guidance  to 
ensure  consistency  in  the  enforcement 
process.  Agreement  .State  licensees  are 
subject  to  the  State’s  enforcement 
process.  Tho.se  Agreement  State 
licensees  that  were  issued  NRC  orders 
under  common  defense  and  security 
would  remain  subject  to  the  NRC’s 
enforcement  process,  until  the 
Agreement  State  adopts  the  regulations 
with  its  own  legally  binding 
requirements. 

B.  Background  Investigations  and 
Access  Authorization  Program 

1.  Who  is  required  to  have  an  access 
authorization  program? 

Any  licensee  that  posses.ses  category  1 
or  category  2  quantities  of  radioactive 
materials  at  a  facility  needs  to  determine 
whether  it  needs  to  have  an  access 
authorization  program.  Only  those 
licensees  that  permit  une.scorted  access 
to  an  aggregated  category  1  or  category 
2  quantity  of  radioactive  material  are 
required  to  establish  and  implement  an 
access  authorization  program.  If  the 
material  can  be  accessed  by  the  breach 
of  a  single  physical  barrier,  the  licensee 
needs  to  implement  an  acce.ss 
authorization  program.  In  addition,  any 
applicant  for  a  license  or  license 
amendment  to  possess  category  1  or 
category  2  quantities  of  radioactive 
material  at  a  facility  is  required  to 
establish  an  access  authorization 
program  before  obtaining  the  radioactive 
material,  if  it  will  be  aggregating  the 
material  at  or  above  the  category  2 
threshold. 


2.  What  is  the  objective  of  the  access 
authorization  program? 

The  main  objective  of  the  access 
authorization  program  is  to  ensure  that, 
individuals  who  have  unescorted  acce.ss 
to  category  1  or  category  2  quantities  of 
radioactive  material  are  trustworthy  and 
reliable  and  do  not  constitute  an 
unreasonable  risk  to  tbe  public  health 
and  safety  or  common  defense  and 
.security. 

3.  Who  is  subject  to  the  licensee’s  acce.ss 
authorization  program'^ 

Section  052  of  the  EPAct  authorizes 
the  Commission  to  require 
fingerprinting  of  any  individual  who  is 
permitted  unescorted  access  to  “any 
radioactive  material  that  the 
Commission  determines  to  be  of  such 
significance  to  the  public  health  and 
safety  or  the  common  defense  and 
security  as  to  warrant  fingerprinting  and 
background  checks.’’  The  Commission 
has  determined  that  the  threshold  that 
warrants  fingerprinting  and  background 
checks  is  category  2.  The  Commission 
directed  that  any  licensee  implementing 
the  Increa.sed  Control  Orders  should 
also  have  a  fingerprinting  and  an  FBI 
criminal  records  check  for  any 
individual  with  unescorted  access  to 
category  1  or  category  2  quantities  of 
radioactive  material.  Becau.se  only 
licen.sees  that  had  aggregated  quantities 
at  or  above  the  category  2  threshold 
implemented  the  orders,  these  are  the 
licensees  that  need  to  have  an  access 
authorization  program,  i.e.,  any  licensee 
that  has  an  aggregated  quantity  of 
radioactive  material  at  or  above  the 
category  2  threshold.  Therefore, 
individuals  subject  to  a  licensee’s  access 
authorization  pn)gram  include  anyone 
permitted  to  have  unescorted  access  to 
category  1  or  category  2  quantities  of 
radioactive  material.  Unescorted  access 
is  defined  as  solitary  access  to  category 
1  or  category  2  quantities  of  radioactive 
material  or  the  devices  that  contain  the 
material.  The  reviewing  official  is  al.so 
included  in  the  program  to  ensure  that 
this  individual  is  subjected  to  the  same 
background  check  and  degree  of 
trustworthiness  and  reliahility. 

The  access  authorization  program 
may  also  include  individuals  that  have 
access  to  SGI-M,  such  as  vehicle  drivers 
and  accompanying  individuals  for  road 
shipments  of  category  1  quantities  of 
radioactive  material,  movement  control 
center  personnel  for  shipments  of 
category  1  quantities  of  radioactive 
material,  and  any  individual  whose 
assigned  duties  provide  access  to 
shipment  information  on  category  1 
quantities  of  radioactive  material. 
Licensees  may  have  r  separate  program 


for  access  to  SGI  or  may  include  the  [I 

program  with  the  part  37  program  for  f; 

une.scorted  access  to  the  material.  [ 

Tho.se  individuals  who  have  ^ 

unescorted  acce.s.s  to  certain  quantities  I 

of  byproduct  material  could  pose  a 
threat  to  the  public  health  and  .safety  or 
the  common  defense  and  security 
because  they  could  divert  or  steal  risk- 
significant  radioactive  material,  or  could  [ 
aid  others  in  the  commission  of  such  f 

acts.  The  Radiation  Source  Protection  L 

and  Security  Task  Force  encouraged  the  [ 
NRG  to  require  fingerprinting  and  j 

Federal  criminal  history  checks  of  any 
individual  with  access  to  category  1  or 
category  2  quantities  of  radioactive 
material. 

Qertain  categories  of  individuals  are 
relieved  from  the  background 
investigation  aspect  of  the  access 
authorization  program  (.see  Section  II, 
question  B20  and  B21).  Licensees  do  ' 

have  the  option  to  escort  an  individual 
and  not  make  a  tru.stworthiness  and  j 

reliability  determination.  The  e.scorts 
need  to  be  approved  for  unescorted  1 

access. 

4.  What  are  the  key  access  authorization 
program  requirements? 

The  key  components  of  an  access 
authorization  program  are  the  reviewing 
official,  a  background  investigation,  use 
of  procedures,  and  the  individual’s  right 
to  correct  and  complete  the  information 
on  which  the  decision  to  grant 
unescorted  access  is  based.  Each  of 
the.se  areas  is  discussed  in  more  detail 
in  the  following  questions  and  answers. 

5.  What  is  the  role  of  the  reviewing 
official? 

The  reviewing  official  is  the 
individual  that  makes  the 
trustworthiness  and  reliability 
determinations  for  the  licen.see;  the 
reviewing  official  determines  who  can 
be  allowed  unescorted  access 
authorization.  Note  that  the  Increased 
Control  Fingerprinting  Orders  referred 
to  a  trustworthiness  and  reliability 
official  (or  T&R  official)  as  the 
individual  who  made  determinations  on 
a  subject  individual’s  trustworthiness  ! 

and  reliability.  Unlike  the  reviewing 
official,  the  T&R  official  did  not  have  to 
be  fingerprinted.  Under  this  rule, 
fingerprints  of  the  reviewing  official(s) 
need  to  be  taken  by  either  a  law 
enforcement  agency,  a  Federal  or  State 
agency  that  provides  fingerprinting 
services  to  the  public,  or  a  commercial 
fingerprinting  service  authorized  by  a 
State  to  take  fingerprints  and  then  he 
submitted  to  the  NRC.  This  ensures  the 
identification  of  the  individual 
submitting  the  fingerprints.  Without  this 
requirement  the  reviewing  official  could 
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submit  the  fingerprints  of  another 
individual  that  is  known  not  to  have  a 
criminal  history  or  known  terrori.st  ties. 
Reviewing  officials  must  he  permitted 
either  access  to  safeguards  information 
or  unescorted  access  to  category  1  or 
category  2  quantities  of  radioactive 
material  because  section  149  of  the  AEA 
only  authorizes  the  collection  of 
fingerprints  for  the  purposes  of 
unescorted  access  to  radioactive 
material  or  access  to  safeguards 
information.  After  the  licensee  has 
completed  the  background  inve.stigation 
for  the  reviewing  official  and 
determined  that  the  individual  is 
trustworthy  and  reliable,  the  licensee 
must  provide  under  oath  and 
affirmation,  a  certification  that  the 
reviewing  official  is  deemed  trustworthy 
and  reliable.  For  certain  licensees,  the 
NRC  may  have  approved  reviewing 
officials,  either  under  the  October  17, 
2006,  orders  (Fy\-06-248,  FA-06-250, 
and  FA-06-249],  under  the  August  21, 
2006,  SGI-M  Orders,  or  under  other 
regidatory  requirements.  In  those  cases, 
the  reviewing  official  may  continue  to 
act  in  that  capacity.  If  the  reviewing  (or 
T&R]  official  has  not  had  an  FBI 
criminal  records  history  check,  he  or 
she  needs  to  be  fingerprinted  and 
undergo  a  background  investigation  and 
h(!  named  by  the  licensee  before  making 
additional  trustworthiness  and 
reliability  determinations.  If  the 
individual  falls  under  one  of  the 
categories  of  individuals  granted  relief 
from  the  background  investigation,  the 
individual  can  be  determined  to  he 
trustworthy  and  reliable  without  going 
through  a  full  background  inve.stigation. 
The  NRC  believes  that  it  is  important 
that  the  individual  who  is  making  the 
final  determination  on  whether  an 
individual  is  tru.stworthy  and  reliable  be 
trustworthy  and  reliable  themselves  and 
have  undergone  the  same  background 
investigation  as  individuals  who  would 
1h?  granted  unescorted  access,  including 
fingerprinting  and  the  FBI  criminal 
records  check.  If  the  reviewing  official 
is  not  fingerprinted,  a  gap  could  be 
created  in  the  security  program  that 
could  potentially  be  exploited.  The 
reviewing  official  could  have  a  criminal 
history  or  terrori.st  ties  and  allow  other 
individuals  with  a  criminal  history  or 
terrorist  ties  to  have  unescorted  access 
to  radioactive  material  in  quantities  of 
concern.  This  addresses  the  good  faith 
presumption. 

6.  What  is  informed  consent? 

Informed  con.sent  is  the  authorization 
provided  by  an  individual  that  allows  a 
background  investigation  to  be 
conducted  to  determine  whether  the 
individual  is  trustworthy  and  reliable. 


The  signed  consent  includes 
authorization  to  share  personal 
information  with  other  individuals  or 
organizations  as  necessary  to  complete 
the  background  investigation.  An 
individual  can  withdraw  his  or  her 
con.sent  at  any  time.  After  the 
withdrawal,  the  licensee  may  not 
initiate  any  elements  of  the  background 
investigation  that  were  not  in  process  at 
the  time  of  the  withdrawal  of  consent. 

The  licensee  is  required  to  inform  the 
individual  that  withdrawal  of  consent 
for  the  background  inve.stigation  is 
sufficient  cause  for  denial  or 
termination  of  unescorted  access 
authorization. 

Licensees  do  not  need  to  obtain 
signed  coicsent  from  individuals  that 
have  already  undergone  a  background 
investigation  that  included 
fingerprinting  and  an  FBI  criminal 
history  records  check,  been  determined 
to  be  trustworthy  and  reliable,  and 
permitted  une.scorted  access  to  category 
1  or  category  2  quantities  of  radioactive 
material  under  the  NRC  orders  or  the 
legally  binding  requirements  issued  by 
the  Agreement  States.  A  signed  consent 
is  needed  for  any  reinvestigation. 

7.  What  is  a  personal  history  disclosure? 

The  personal  history  disclosure  is  the 
personal  history  required  to  be  provided 
by  the  individual  seeking  une.scorted 
access  to  category  1  or  category  2 
quantities  of  radioactive  material.  The 
information  includes  items  such  as 
employment  history,  education,  and  any 
arrest  record.  This  information  provides 
the  reviewing  official  with  a  starting 
point  for  the  background  investigation. 
Failure  to  provide  the  information  or 
falsification  of  any  information  could  be 
grounds  for  denial  of  the  individual’s 
request  for  unescorted  access 
authorization  or  termination  of  access  if 
the  individual  already  has  access.  If  the 
individual  provides  false  information,  it 
could  be  an  indication  that  he  or  she  is 
ilot  trustworthy  or  reliable. 

8.  What  are  the  components  of  a 
background  investigation? 

A  background  investigation  includes 
several  components:  h’ingerprinting  and 
an  FBI  identification  and  criminal 
hi.story  records  check;  verifu;ation  of 
true  identity:  employment  history 
verification;  verification  of  education; 
and  character  and  reputation 
determination. 

It  is  the  licensee’s  responsibility  to 
make  a  trustworthiness  and  reliability 
determination  of  an  employee, 
contractor,  or  other  individual  who  will 
be  granted  unescorted  access  to  category 
1  nr  category  2  quantities  of  radioactive 
material  or  a  device  containing  such 


radioactive-material.  It  is  expected  that 
licensees  will  use  their  best  efforts  to 
obtain  the  information  required  to 
conduct  a  background  investigation  to 
determine  an  individual’s 
trustworthiness  and  reliability. 
Information  previously  obtained  during 
tbe  hiring  process  may  be  used  to 
support  a  licensee’s  determination  of  an 
individual’s  trustworthiness  and 
reliability  without  having  to  reverify 
that  information.  There  is  no  particular 
piece  of  infomiation  that  would 
automatically  disqualify  an  individual 
from  access.  The  intent  is  that  the 
information  is  considered  as  a  whole  in 
determining  if  an  individual  is  both 
trustworthy  and  reliahle. 

Fingerprinting  an  individual  for  an 
FBI  criminal  history  records  check  i,s  an 
important  element  of  the  background 
investigation.  It  can  provide 
comprehensive  information  regarding 
an  individual’s  recorded  criminal 
activities  within  the  United  States  and 
its  territories  and  the  individual’s 
known  affiliations  with  violent  gangs  or 
terrorist  organizations. 

Verification  of  true  identity  is 
necessary  to  make  sure  that  the 
individual  is  who  he  or  she  claims  to  be 
and  that  the  documentation  matches. 

'I'lns  check  is  important  to  make  sure 
that  someone  is  not  posing  as  someone 
else. 

Employment  history,  education 
verification,  character  and  reputation 
determination,  and  obtaining 
indepejident  information  are  necessary 
to  ensure  that  the  individual  is  who 
they  claim  to  be,  that  the  individual  has 
not  made  false  claims,  has  a  good 
reputation,  ami  conducts  his  or  herself 
in  a  trustworthy  and  reliable  manner. 

The  background  investigation  is  a  tool 
to  determine  whether  individuals  are 
trustworthy  and  reliable  and  could  be 
permitted  unescorted  access  to  category 
1  or  category  2  quantities  of  radioactive 
material.  It  is  essential  to  en.sure  that 
individuals  seeking  unescorted  access  to 
radioactive  material  are  dependable  in 
judgment,  character,  and  performance, 
such  that  unescorted  access  to  t;ategory 
1  or  category  2  quantities  of  radioactive 
material  hy  that  individual  does  not 
constitute  an  unreasonable  risk  to  the 
public  health  and  safety  or  common 
defense  and  security. 

Nothing  in  the  regulations  prevents  a 
licensee  from  including  other  elements 
in  its  background  investigation. 

Although  the  NRC  did  not  include  the 
credit  history  check  as  a  required 
element  of  the  background 
investigation,  a  credit  hi.story  check  can 
provide  supplemental  information  that 
could  be  useful  to  licensees,  particularly 
in  the  situation  where  it  is  difficult  to 
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make  a  trustworthiness  and  ^liability 
determination.  Information  from  a  credit 
history  check  could  provide  additional 
information  that  would  he  useful  in 
making  that  final  decision.  To  the  extent 
that  a  licensee  decides  to  use  a  credit 
history  check  as  a  measure  beyond  the 
regulatory  minimum  required  for  the 
acce.ss  authorization  program,  the  NKCl 
acknowledges  the  merit  of  such  use. 

9.  Where  does  a  licensee  submit  the 
fingerprints  for  processing? 

Under  the  liFAct,  licensees  an; 
required  to  submit  thixfingerprints  to 
the  NRC,  which  forwards  the 
fingerprints  to  the  FBI  for  processing.  If 
an  individual  comes  under  one  of  the 
categories  for  relief  sj)ecined  in  10  CFR 
37.29.  the  licensee  does  not  i\eed  to 
submit  the  individual’s  fingerprints  to 
the  NRC. 

10.  What  shoidd  a  licensee  do  if  an 
individual  or  entity  contacted  as  part  of 
a  background  investigation  refuses  to 
respond? 

If  a  previous  employer,  educational 
institution,  or  any  other  entity  fails  to 
provide  information  or  indicates  an 
inability  or  unwillingness  to  provide 
information  in  a  timely  manner,  the 
licensee  is  required  to  document  the 
refusal,  unwillingness,  or  inability  to 
respond  in  the  record  of  investigation. 
The  licensee  then  needs  to  attempt  to 
obtain  confirmation  from  at  least  one 
alternate  source  that  has  not  beq;i 
previously  used. 

1 1.  Does  an  individual  have  the  right  to 
correct  his  or  her  criminal  history 
records? 

Yes,  an  individual  has  the  right  to 
correct  his  or  her  criminal  history 
records  before  any  final  adverse 
determination  is  made.  If  the  individual 
believes  that  his  or  her  criminal  history 
records  are  incorrect  or  incomplete  in 
any  respect,  he  or  she  can  initiate 
challenge  procedures.  These  procedures 
include  direct  application  by  the 
individual  challenging  the  criminal 
history  records  to  the  law  enforcement 
agency  that  contributed  the  questioned 
information.  Before  an  adverse 
determination  on  a  request  for 
unescorted  access,  individuals  have  the 
right  to  provide  additional  information. 

12.  Is  a  licensee  required  to  have 
procedures  for  implementing  the  access 
authorization  program? 

Yes,  licensees  are  required  to  develop, 
implement,  and  maintain  written 
procedures  for  implementing  the  access 
authorization  program.  At  a  minimum; 
procedures  need  to  address  notification 
of  individuals  denied  unescorted  access 


authorization,  including  })rovisions  for 
review  of  the  denial. 

13.  What  information  should  the 
reviewing  official  use  to  determine  that 
an  individual  is  trustworthy  and 
reliable? 

The  reviewing  official  uses  all  of  the 
information  gathered  during  the 
background  investigation,  including  the 
information  received  from  the  FBI,  in 
making  a  determination  that  an 
individual  is  trustworthy  and  reliable. 
The  reviewing  official  may  not 
determine  that  an  individual  is 
trustworthy  and  reliable  and  grant 
une.scorted  access  until  the  information 
obtained  for  the  background 
investigation  has  been  evaluated.  The 
reviewing  official  may  deny  une.scorted 
access  to  any  individual  based  on  any 
information  obtained  at  any  time  during 
the  background  investigation.  However, 
as  retpiired  by  section  149.c(2)(c)  of  the 
AEA,  the  licensee  may  not  base  a  final 
determination  to  deny  an  individual 
unescorted  access  to  category  1  or 
category  2  quantities  of  radioactive 
material  solely  on  the  basis  of 
information  received  from  the  FBI 
involving:  (1)  An  arrest  more  than  1  year 
old  for  which  there  is  no  information  of 
the  disposition  of  the  case;  or  (2)  an 
arrest  that  resulted  in  dismis.sal  of  the 
charge  or  an  acquittal.  If  there  is  no 
record  on  the  disposition  of  the  case,  it 
may  be  that  information  on  a  dismi.ssal 
or  acquittal  was  not  recorded. 

14.  How  frequently  is  a  reinvestigation 
required? 

A  reinvestigation  is  required  every  10 
years  to  help  maintain  the  integrity  of 
the  access  authorization  program.  This 
is  necessary  because  an  individual’s 
situation  may  change  over  time  in  a 
manner  that  can  adversely  affect  his  or 
her  trustworthiness  and  reliability.  The 
reinve.stigation  includes  only  the 
fingerprinting  and  the  FBI  criminal 
history  check.  ’ 

15.  Are  licensees  required  to  protect 
information  obtained  during  a 
background  investigation? 

Yes,  licensees  are  required  to  protect 
the  information  obtained  during  a 
background  investigation.  The  licensee 
is  required  to  establish  and  maintain  a 
system  of  files  and  procedures  for 
protection  of  the  information  from 
unauthorized  disclosure.  Licensees  are 
only  permitted  to  disclose  the 
information  to  the  subject  individual, 
the  individual’s  representative,  those 
who  have  a  need-to-know  the 
information  to  perform  their  assigned 
duties  to  grant  or  deny  unescorted 
access  to  category  1  or  category  2 


quantities  of  material  or  safeguards 
information,  or  an  authorized 
Hipresentative  of  the  NRC. 

in.  Can  a  licenset;  transfer  personal 
information  obtained  during  an 
investigation  to  another  licensee? 

Yes,  a  licen.see  can  transfer 
background  information  on  an 
individual  to  another  licensee  if  the 
individual  makes  a  written  nKpiest  to 
the  licen.see  to  transfer  the  information 
contained  in  his  or  her  file. 

17.  If  1  receive  background  investigation 
information  from  another  licensee,  can 

1  rely  on  that  information? 

Yes,  a  licensee  can  rely  on  the 
background  inve.stigation  information 
that  is  transferred  from  another  licensee. 
However,  a  licensee  is  required  to  verify 
information  such  as  name,  date  of  birth, 
social  security  number,  gender,  and 
other  physical  characteristics  to  ensure 
that  the  individual  is  the  person  whose 
file  has  been  transferred.  The  licensee 
can  also  choose  to  verify  other 
information  that  is  transferred  or  to 
escort  the  individual  and  not  grant  him 
or  h(;r  unescorted  ai'.cess. 

18.  What  records  are  required  to  be 
maintained? 

Licensees  are  required  to  retain  all 
fingerprint  and  criminal  history  records 
n;ceived  from  the  FBI,  or  a  copy  if  the 
individual’s  file  has  been  transferred, 
for  .3  years  after  the  individual  no  longer 
requires  unescorted  access  to  category  1 
or  category  2  quantities  of  radioactive 
material.  Licen.sees  are  al.so  required  to 
retain  the  written  confirmation  received 
from  entities  concerning  a  security 
clearance  or  favorably  adjudicated 
criminal  history  records  check  and  any 
written  verifications  received  from 
service  providers.  A  licensee  is  not 
required  to  retain  the  actual 
fingerprints.  The  licensee  must  keep  the 
determination  basis  and  the  list  of 
individuals  permitted  unescorted 
access. 

19.  How  does  a  licensee  determine  the 
effectiveness  of  the  access  authorization 
control  program? 

Licensees  are  required  to  review  their 
program  annually  to  confirm 
compliance  with  the  requirements.  The 
review  evaluates  all  program 
performance  objectives  and 
requirements,  documents  any  findings 
and  corrective  actions,  and  is  conducted 
annually.  Any  records  need  to  be 
maintained  for  3  years. 
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20.  Are  individuals  transporting 
radioactive  material  subject  to  the 
background  investigation  rerpiirements? 

As  part  of  tins  rulemaking,  the  NR(' 
considered  w'hat  level  of  responsibility 
to  place  on  its  licensees  regarding 
fingerprinting  and  criminal  history 
r(!Cords  checks  for  jjersons  involved  in 
tlu!  transportation  of  category  1  and 
category  2  quantities  of  radioactive 
material.  Licensees  covered  by  the 
fingerprinting  and  criminal  history 
records  check  requirements  of  this  final 
rule  may  decide  to  transfer  radioactive 
material  away  from  the  site  or  may 
receive  radioactive  material  from 
another  entity. 

Such  transfers  or  receipts  may  occur 
either  as  part  of  a  shipment  to  or  from 
a  domestic  company  or  an  international 
company.  Individuals  involved  in  the 
shipment,  in  particular  those  employed 
by  carriers  or  other  organizations 
handling  shipments,  may  have 
unescorted  access  to  the  material  during 
the  shipment  process.  These  persons 
may  not  be  employees  of  the  licensee 
and  thus  may  not  be  under  the 
licensee’s  direct  control.  Section 
.17. 29(a)  grants  relief  from  the 
background  investigation  for  those 
individuals  who  are  commercial  vehicle 
drivers  for  road  shipments  of  category  2 
quantities  of  radioactive  material  and 
pai:kage  handlers  at  transportation 
facilities  such  as  freight  terminals  and 
railroad  yards.  Individuals  that  have 
access  to  Sdl— M,  such  as  drivers  for 
category  1  shipments  and  movement 
control  personnel  for  category  1 
shipments,  jnust  undergo  fingerprinting 
and  an  FBI  criminal  hi.story  records 
check  as  requirtul  by  10  CTR  73.21. 

21.  Who  would  be  relieved  from  the 
background  investigation  requirements? 

Under  section  149.b.  of  the  AEA,  the 
NRC  may,  by  rule,  relieve  individuals 
from  the  fingerprinting,  identification, 
and  criminal  history  records  check 
requirements  if  it  finds  that  such  action 
is  “consistent  wdth  its  obligations  to 
promote  tbe  common  defen.se  and 
.security  and  to  protect  the  health  and 
safety  of  the  public."  The  NRC  i.ssued  a 
final  rule,  10  CFR  73.61,  relieving 
certain  individuals  who  are  permitted 
unescorted  access  to  radioactive 
materials  from  the  fingerprinting, 
identification,  and  criminal  historv 
records  checks  required  by  section 
149. a.  of  the  AFA  (72  FR  494.5;  February 
2,  2007).  The  individuals  relieved  from 
fingerprinting,  identification,  and 
criminal  history  records  checks  under 
that  rule  include  Federal,  State,  and 
local  officials  involved  in  security 
planning:  Agreement  State  employees 


who  conduct  .security  inspections  on 
behalf  of  the  NRC  pursuant  to  274. i.  of 
the  AFA;  and  other  government  officials 
who  may  need  unescorted  access  to 
radioactive  materials  or  other  property 
subject  to  regulation  by  the  Commission 
as  part  of  their  oversight  function.  'Die 
r:ategories  of  individuals  relieved  by  the 
rule  included  the  same  individuals  as 
those  relieved  in  an  earlier  rulemaking 
from  fingerprinting  and  criminal  history 
records  check  requirements  applicable 
to  safeguards  information  (71  FR  33989; 
june  13,  2006). 

Under  this  final  rule,  the  ('ommission 
is  using  the  same  listing  of  categories  of 
individuals  with  the  following 
modifications.  Fmergency  response 
personnel  who  are  responding  to  an 
emergency  are  relieved  from  the 
requirements  because  it  is  impossible  to 
predict  when  emergency  access  might 
{)(!  necessary.  The  need  to  provide  an 
tiscort  for  those  responding  to  an 
emergency  could  impede  the  response 
function.  Fmployees  of  carriers  that 
transport  category  2  quantities  of 
radioactive  material  and  package 
handlers  at  transportation  facilities  are 
also  relieved.  These  individuals  would 
typically  be  outside  the  control  of  the 
licensee  and  the  licen.see  would  have  no 
way  of  knowing  or  influencing  who 
those  individuals  might  be.  The  NRC 
will  rely  on  the  U.S.  Department  of 
Transportation  (DOT)  and  the 
I’ransportation  Security  Administration 
(TSA)  programs  for  background 
investigations  of  the.se  personnel.  W'hile 
the  background  investigation  may  not  b(! 
identical  to  those  required  under  10 
CFR  part  37,  the  NRC  believes  that  the 
potential  risk  that  a  commercial  driver 
or  package  handler  might  pose  due  to 
any  difference  in  the  background 
investigation  is  acceptably  small. 

Many  of  the  individuals  that  are 
relieved  from  the  background 
investigation  requirements  are 
considered  trustworthy  and  reliable  by 
virtue  of  their  occupational  status  and 
have  either  already  undergone  a 
background  investigation  as  a  condition 
of  their  employment,  or  are  .subject  to 
direct  oversight  by  government 
authorities  in  their  day-to-day  job 
functions. 

Certain  persons,  as  part  of  the  duties 
of  their  specific  ocraipation,  may  be 
separately  or  previously  subject  to 
background  investigations,  either  as  a 
result  of  NRC  requirements  (such  as 
under  other  requirements  for  access  to 
SGI  or  SCl-M)  or  as  a  residt  of 
requirements  of  other  agencies.  These 
persons  are  not  subject  to  .separate 
Ijackground  investigation  requirements 
under  this  final  rule;  individuals  who 
have  undergone  a  background 


investigation,  including  fingerprinting, 
and  been  found  acceptable  for 
unest;orted  access  under  provisions  of 
other  such  requirements,  do  not  need  to 
undergo  another  background 
investigation  nor  would  a  separate 
determination  of  their  trustworthiness 
and  reliability  need  to  be  made. 
Individuals  that  have  undergone 
fingerprinting  and  an  F'Bl  criminal 
history  records  check  under  other 
agency  programs  do  not  need  to  b(! 
fingerprinted  again,  but  would  be 
subject  to  the  other  elements  of  the 
background  inve.stigation.  These 
programs  include  the  National  Agency 
C'.heck,  Transportation  Worker 
Identification  Credentials  (TWIC)  under 
49  CFR  1.572,  Bureau  of  Alcohol. 

Tobacco,  Firearms,  and  Fxplosives 
background  check  and  clearances  under 
27  CFR  .5.55,  Health  and  Human  Services 
security  risk  assessments  for  possession 
and  use  of  select  agents  and  toxins 
under  42  CFR  73,  Hazardous  Material 
.security  threat  assessment  for  hazardous 
material  endorsement  to  commercial 
drivers  licen.se  under  49  CFR  1572,  and 
Customs  and  Border  Fatrol’s  Free  and 
Secure  Trade  (FAST)  Program.  The 
individual  must  make  available  the 
appropriate  documentation.  Written 
confirmation  from  the  agency/employer 
that  granted  the  Federal  security 
clearani:e  or  reviewed  the  criminal 
history  records  check  must  be  provided 
to  the  licensee. 

This  rule  does  not  authorize 
unescorted  acce.ss  to  any  radioactive 
materials  or  other  property  subject  to 
regulation  by  the  Commission.  Rather, 
the  rule  makes  clear  that  a  licensee  may 
permit  unescorted  access  to  certain 
categories  of  individuals  otherwise 
qualified  for  aixess  without  performing 
a  background  investigation.  Licensees 
still  need  to  decide  whether  to  grant  or 
deny  an  individual  unescorted  access 
independently  of  this  provision.  Any 
required  training  needs  to  be  conducted 
before  allowing  unescorted  access. 

C.  Physical  Protection  During  Use 
1.  Who  is  affected  by  the  requirements? 

Any  licen.see  that  pos.ses.ses  an 
aggregated  category  1  or  category  2 
quantity  of  radioactive  material  is 
required  to  e.stablish,  implement,  and 
maintain  a  security  program  meeting  the 
requirements  of  10  (]FR  part  37  of 
subpart  C.  (The  NRC  considers  material 
to  be  “aggregated”  if  an  adversary  could 
gain  access  to  a  category  2  or  greater 
quantity  by  breaching  a  single  physical 
barrier.)  In  addition,  any  applicant  for  a 
license  or  license  amendment  to  possess - 
category  1  or  category  2  quantities  of 
radioactive  material  at  a  facility  is 
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required  to  establish  a  security  program 
before  obtaining  the  radioactive 
material,  if  it  will  be  aggregating  the 
material  at  or  above  the  categoiy'  2 
threshold. 

2.  What  is  the  objective  of  the  security 
program  and  what  are  the  key  security 
program  requirements? 

The  final  rule  requires  affected 
licensees  to  establish,  implement,  and 
maintain  a  security  program.  The 
objective  of  the  security  program  is  to 
monitor,  and  without  delay  detect, 
assess,  and  respond  to  any  actual  or 
attempted  unauthorized  access  to 
category  1  or  category  2  quantities  of 
radioactive  materials.  A  licensee’s 
security  program  needs  to  include  a 
written  security  plan,  implementing 
procedures,  training,  use  of  security 
zones,  protection  of  information, 
coordination  with  the  LLEA,  testing  and 
maintenance  of  security-related 
equipment,  sec;urity  measures,  and  a 
program  review.  Each  of  these  areas  is 
discussed  in  more  detail  in  the 
following  questions  and  answers. 

3.  What  should  a  licensee’s  security 
plan  addre.ss? 

The  purpose  of  a  security  plan  is  to 
establish,  in  writing,  the  licensee’s 
overall  security  strategy  to  ensure  that 
all  of  the  required  security  measures 
work  effectively  and  iji  an  integrated 
way  for  all  facilities  and  operations 
where  aggnigated  quantities  of  category 
1  or  catjigory  2  quantities  of  radioactive 
material  will  be  used  or  stored.  The  plan 
should,  among  other  things,  include  a 
description  of  the  measures  and 
strategies  to  implement  the  security 
requirements  and  identify  the  security 
resources  being  used  to  meet  the 
requirements. 

A  licensee  can  revise  its  security  plan 
to  address  changing  circumstances.  Any 
changes  to  the  security  plan,  as  well  as 
the  original  plan,  mu.st  be  approved  by 
the  individual  with  overall 
responsibility  for  the  security  program. 
The  security  plan  must  be  retained  for 
3  years  after  it  is  no  longer  needed.  The 
licensee  must  retain  any  superseded 
portions  of  the  security  plan  for  3  years. 

Security  plans  are  important  for  the 
implementation  of  a  performance-based 
regulation.  An  adequate  plan  requires  a 
licensee  to  analyze  the  particular 
security  needs  of  its  individual  facilities 
and  to  explain  how  it  will  implement  its 
chosen  .security  measures  to  ensure  that 
they  work  together  to  meet  the 
applicable  performance  objectives. 


4.  Is  a  licen.see  required  to  have  .security 
procedures? 

Yes,  licensees  are  required  to  develop 
and  maintain  written  implementing 
procedures  that  document  how  the 
security  requirements  and  the  security 
plan  will  be  met.  'Fhese  procedures 
must  be  designed  to  meet  the 
individualized  .security  needs  of  each 
location  where  an  aggn^gated  categorv  1 
or  category  2  quantity  of  radioactive 
material  is  used  or  stored.  Procedures 
need  to  be  approved,  in  writing,  by  the 
individual  with  overall  responsibility 
for  the  security  jjrogram.  Licensees  are 
required  to  keep  a  copy  of  the  current 
procedures  as  a  record  for  3  years. 
Superseded  portions  of  the  procedures 
are  retained  for  3  years.  Licensees 
should  not  submit  procedures  to  the 
NRC  as  part  of  the  license  application. 

5.  What  training  is  required? 

As  part  of  its  physical  protection 
program,  each  licen.see  i.s  required  to 
conduct  training  on  the  security  plan  to 
ensure  that  those  individuals 
responsible  for  implementation  of  the 
plan  possess  and  maintain  the 
knowledge,  skills,  and  abilities  to  carry 
out  their  a.ssigned  duties  and 
responsibilities  effectively.  The  extent 
of  the  training  needs  to  be 
commensurate  with  the  individual’s 
potential  involvement  in  the  security  of 
category  1  or  category  2  quantities  of 
radioactive  material.  Individuals  need  to 
be  instructed  in  the  licensee’s  security 
program  and  implementing  procedures, 
their  responsibilities,  and  the 
appropriate  response  to  alarms. 

Licensees  with  dedicated  security  staff 
are  encouraged  to  train  their  security 
personnel  in  the  timely  notification  of 
affected  LLEAs  during  emergencies. 

An  individual  subject  to  the  training 
requirements  of  10  CFR  37.43(c)  needs 
to  complete  the  training  before  being 
allowed  unescorted  access  to  category  1 
or  category  2  quantities  of  radioactive 
material.  The  licensee  needs  to  provide 
refresher  training  annually  or  when 
significant  changes  have  been  made  to 
the  security  program.  The  refresher 
training  addresses  any  significant 
changes:  reports  on  relevant  security 
issues,  problems,  or  les.sons  learned; 
relevant  results  from  NRC  Inspections; 
and  relevant  results  from  the  licensee’s 
program  review  and  the  testing  and 
maintenance  program.  Training  records 
must  be  maintained  for  3  years  and  need 
to  include  training  topics,  training 
dates,  and  the  li.st  of  personnel  that 
attended  the  training. 

Training  is  essential  if  the  licensee  is 
to  be  adequately  prepared  for  an 
effective  and  coordinated  response  to 


any  effort  to  steal  or  divert  category  1  or 
category  2  quantities  of  radioactive 
material.  Adequate  training  is 
indispensable  for  an  appropriate 
licensee  response  to  an  unauthorized 
intrusion. 

fi.  Are  licensees  required  to  protect 
information  concerning  their  security 
program? 

Yes.  To  prevent  unauthorized 
disclosure,  licensees  are  required  to 
limit  access  to  their  security  plans, 
implementing  procedures,  and  the  list 
of  individuals  that  have  unescorted 
access  to  the  material.  These  efforts 
include  measures  to  allow  access  to 
these  documents  only  to  those 
individuals  who  have  a  need  to  know 
the  information  to  perform  their  duties 
and  have  been  determined  to  be 
trustworthy  and  reliable  ba.sed  on  the 
background  investigation  requirements 
set  forth  in  10  CFR  37.2.5(a)(2)  through 
(a)(7).  Licensees  are  required  to  store 
security  information  in  a  manner  to 
prevent  unauthorized  removal,  such  as 
storage  in  a  locked  office  or  desk 
drawer. 

To  ensure  that  only  trustworthy  and 
reliable  individuals  with  a  need  to  know 
are  allowed  access  to  .security  plans  and 
procedures,  licensees  need  to  develop, 
implement,  and  maintain  written 
policies  and  procedures  to  control 
access  to  their  security  plan  and 
security  procedures.  'Fhe  lir:ensee’s 
information  protection  policies  and 
procedures  need  to  ensure  the  pro[)er 
handling  and  protection  of  security 
plans  and  implementing  procedures 
against  unauthorized  di.sclo.sure. 
Licensees  are  required  to  retain  copies 
of  the  policies  and  procedures. 

Licensees  that  have  SGI  or  .SGI-M 
would  remain  subject  to  the  more 
stringent  information  protection 
requirements  of  10  GFR  73.21,  including 
fingerprinting  and  an  FBI  criminal 
records  check. 

7.  What  is  the  purpose  of  a  security 
zone? 

A  .security  zone  i.s  any  area 
e.stablished  by  a  licensee  to  provide 
physical  protection  for  category  1  or 
category  2  quantities  of  radioactive 
material.  All  category  1  and  category  2 
quantities  of  radioactive  material  need 
to  be  used  and  stored  within  a  security 
zone. 

The  purpose  of  security  zones  is  to 
isolate  and  control  access  to  the  material 
to  protect  it  more  effectively  and  deter 
theft  or  diversion  by  providing,  among 
other  things,  more  time  for  licensees 
and  LLEAs  to  respond.  Isolation 
measures  protect  category  1  or  category 
2  quantities  of  radioactive  material  by 
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allowing  access  to  security  zones  only 
through  established  access  control 
points.  Access  control  measures  allow 
only  approved  individuals  to  have 
unescorted  access  to  the  security  zone, 
and  ensure  that  other  individuals  with 
a  need  for  access  are  escorted  by 
approved  individuals.  A  .security  zone 
effectively  defines  where  the  licensee 
will  apply  these  i.solation  and  access 
control  measures. 

To  limit  unescorted  access  to  only 
approved  individuals,  licensees  could 
isolate  the  radioactive  materials  using 
continuous  physical  barriers  that  allow 
access  to  the  security  zone  only  through 
established  access  control  points;  or 
licensees  could  exercise  direct  control 
of  the  security  zone  by  approved 
individuals  at  ail  times. 

.Security  zones  may  be  permancuit  or 
temporary.  Temporary  .security  zones 
need  to  be  established  to  meet  transitory 
or  intermittent  o])erating  re(juiremenls 
such  as  periods  of  maintenance,  source! 
deliv(!ry,  and  source  replacement.  A 
licenst!e  could  meet  the  requin!ments 
for  a  securit}'  zone  at  some  temporary 
job  sites  (such  as  those  involving  onsite 
operations  lasting  less  than  a  day) 
simply  by  keeping  the  area  under 
“direct  supervision"  by  authorized 
personnel.  .Similarly,  when  work  is 
being  done  inside  a  temporary  zoiu!,  a 
licensee  could  meet  the  requirements 
for  controlling  unescorted  access  by 
having  the  material,  perstuis,  and  area 
within  the  zone  under  direct  control  of 
approved  individuals  at  ail  times. 

because  the  purpose  of  security  zones 
is  different  from  the  radiation  safety 
purposes  of  the  restricted  areas  and 
controlled  areas  tlefined  in  10  CFR  part 
20,  the  .security  zone  does  not  have  to 
he  the  same  as  either  of  the.se  areas. 
Hecau.se  measures  to  control  access  are 
required  for  both  radiation  protection 
and  security,  however,  a  licensee  does 
have  the  flexibility  to  use  an  area 
required  for  radiation  protection 
purposes  to  fulfill  the  required 
fiinflions  of  a  security  zone.  Thus,  for 
a  t«!mporary  w'ell-logging  0[)eration 
w'ithin  which  the  licensee  is  required  by 
10  (IFR  .30.71  to  have  a  “restricted  area” 
to  “maintain  direct  surveillance  *  *  * 
to  prevent  unauthorized  entry  into  a 
restricted  area,"  a  licensee  could  define 
a  security  zone  with  tht!  same 
boundaries  as  this  “restricted  area.” 
Similarly,  a  radiographer  could  choo.se 
to  define  a  security  zone  with  the  same 
boundaries  as  the  “high  radiation  area” 
over  which  radiography  licensees  are 
required  by  10  CFR  34.51  to  “maintain 
direct  visual  surveillance  *  *  *  to 
protect  against  unauthorized  entry.” 

Because  materials  licensee  sites  are 
differently  configured  and  do  not  lend 


themselves  to  generically  defined 
physical  areas,  the  security  zone 
concept  permits  significant  flexibility 
for  licensees  to  account  for  a  range  of 
site-specific  concerns.  It  also  provides 
regulators  with  a  well-defined  and 
enforceable  requirement  keyed  to 
performance  objectives  of  isolation  and 
access  control. 

8.  When  are  special  additional  measures 
for  category  1  quantities  of  ratlioactive 
material  required? 

One  provision  of  the  final  rule  applies 
to  category  1  quantities  of  radioactive 
material  during  periods  of  maintenance, 
source  rei:eipt,  preparation  for 
shipment,  installation,  or  .source 
removal  or  exchange.  Licensees  are 
required  to  provide,  at  a  minimuih,  an 
approved  individual  to  maintain 
continuous  surveillance  of  sources  in 
t(!mporary  security  zones  and  in  any 
security  zone  in  which  physical  barriers 
or  intrusion  detection  .sy.stems  have 
been  flisabled  to  allow  the  specified 
activities. 

Due  to  the  natural  decay  of  their 
radioactivity,  sources  lose  their 
efft!cliveness  as  they  get  f)lder  and  have 
to  be  replaced  or  replenished 
periodically  with  new  .sources  to 
maintain  a  device’s  expected 
performance.  Tamper-indicating  devices 
and  other  intrusion  detection  (iquipiiuiiit 
lypicallv  must  be  disabled  to  permit  the 
(levice  to  be  opened  without  tripping 
alarms.  The  new  .sources  are  typically 
shipped  by  an  offsite  siqiplier,  who  al.so 
often  p<!rforms  removal  and  exchange  or 
reinstallation.  After  replacement,  the 
removed  older  sources  must  Im!  prejiared 
onsite  for  shipment  back  to  the 
manufacturer  or  for  storage  and  eventual 
disposal.  These  non-routine  operations 
by  non-licensee  employees  at  the 
licensee’s  site,  during  a  time  wlu!n 
devices  for  deterling  theft  or  diversion 
are  disabled,  call  for  additional 
measures  to  compen.sate  for  the 
temporary  increase  in  vulnerability. 

tl.  What  is  require*!  to  monitor  and 
detei:t  an  unauthorized  entry  into  a 
security  zone? 

A  licensee  is  required  to  establish  and 
maintain  the  capability  to  continuously 
monitor  and  detect  all  unauthorized 
entries  into  its  security  zone(.s). 
Monitoring  and  detection  are  performed 
by  either  a  monitored  intrusion 
detection  .system  that  is  linked  to  an 
onsite  or  offsite  central  monitoring 
facility;  electronic  devices  for  intrusion 
detection  alarms  that  would  alert  nearby 
facility  personnel;  monitoring  by  a 
video  surveillance  system;  or  direct 
visual  surveillance  by  individuals. 


A  licensee  al.so  needs  the  capability  to 
detect  unauthorized  removal  of  the 
radioactive  material.  For  category  1 
quantities  of  radioactive  material,  a 
licen.see  needs  to  immediately  detect 
any  attempted  unauthorized  removal 
through  the  use  of  electronic  sensors 
linked  to  an  alarm  or  continuous  visual 
surveillance.  For  category  2  quantities  of 
radioactive  material,  a  licensee  needs  to 
verify  the  presence  of  the  radioactive 
material  through  weekly  physical 
checks,  tamper  indicating  devices, 
actual  usage  of  the  material,  or  other 
means. 

10.  What  are  the  requirements  for 
personnel  communications  and  data 
transmission? 

Licen.sees  are  required  to  maintain 
continuous  capability  for  personnel 
communication  and  electronic  data 
transmission  a?id  pro(;essing  among  site 
security  systems  for  any  personnel  and 
autf)mated  or  elect ronif:  systems  u.sofl  to 
support  the  site  security  systems. 
Licen.sees  are  required  to  have 
alternative  capability  for  any  system  in 
the  event  of  loss  of  the  primary  means 
of  communication  or  data  transmission 
ami  proce.ssing.  Thi!  alternative  means 
cannot  be  subject  to  the  same  failure 
mode  as  the  primary  systems. 

11.  W’hat  does  a  licemsee  need  to  do 
when  it  detects  an  intrusion  into  its 
.security  zone? 

A  !icen,s«!e’s  response  to  an  intrusion 
depends  on  the  licensee  s  a.sse.ssment  of 
the  purpose  of  the  intrusion,  but  a 
response  is  re(|uired  without  delay.  If 
the  unauthorized  access  appeared  to  the 
licensee  to  be  an  actual  or  attempted 
theft,  sabotage,  or  diversion  of  caltigory 
1  or  f.ategory  2  quantities  of  radioactive 
material,  the  licen.see  needs  to 
immediately  notify  and  request  an 
armed  respon.se  from  tin;  appropriate! 
LLFA.  An  immediate  response  by  the 
licensee  permits  a  more  timely  respt)nse 
from  law  enft)rcement.  thereby, 
reducing  the  risk  that  the  matf!rial  could 
be  used  for  malevailent  purposes. 
Immediate  notification  al.so  allows  ff)r 
(iarly  warning  to  other  po.ssible  targets  of 
a  simultaneous  attempt  to  divert 
material  from  multiple  locations. 

A  liiensee’s  decisirm  to  call  the  LLFA 
and  the  NRC;  depends  not  only  on  the 
licensee’s  a.ssessment  of  the  intent  of  the 
unauthorized  acce.ss  but  al.so  on 
whether  the  area  where  the  breach 
(occurred  is  an  area  the  licensee  had 
previously  determined  needed  to  be 
monitored  in  order  to  meet  the  NRC’s 
physic;al  protection  requirements.  Thus, 
a  licensee’s  as.sessment  and  response  to 
an  intrusion  alarm  in  the  business  office 
section  of  its  facility  could  be  entirely 
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different  from  its  assessment  and 
response  to  an  intrusion  alarm  in  a 
radioactive  materials  storage  area. 

12.  Can  a  lii;ensee  use  automated 
devices  to  assess  an  intrusion  and  alert 
an  LLEA? 

Depending  on  the  security  system,  the 
layout  of  c;ontrolled  areas,  and  the 
design  capabilities  of  the  sensors, 
automated  devices  or  systems  may  be; 
programmed  to  automatically  summon 
LLEA  assistance  in  response  to  an 
intrusion  alarm. 

13.  What  c;oordination  is  required  with 
LLEA? 

Licen.sees  are  required  to  coordinate, 
to  the  extent  practicable,  with  the  LLEA 
to  discu.ss  the  LLEA  response  to  threats 
to  the  licen.seci’s  u.se  of  Category  1  or  2 
quantities  of  radioactive  material.  An 
LLEA  is  (hjfined  as  a  public  or  private 
organization  that  has  bec;n  approved  by 
a  Federal,  .State,  or  local  government  to 
carry  firearms  and  make  arrests,  and  is 
authorizcKl  and  has  the  capability  to 
provide  an  armed  rc*sponse  in  the 
jurisdiction  wlusre  the  licen.sed  cat<?gory 
1  or  category  2  quantity  of  radioactive 
material  is  u.sed,  stored,  or  transported. 
In  the  event  of  an  actual  or  attempted 
theft,  sabotage,  or  diversion  of 
radioactive  material,  an  armed  response 
is  likely  to  be  necessary.  Adversaries 
could  be  well  armed,  and  the  small 
unanm^d  or  lightly-armed  priv.Ue 
siHuirity  guard  service  typically  used  at 
byproduct  material  licensee  sites  woidd 
not  b(!  an  adeujuate  substitute  for  an 
LLEA.  However,  tin;  LLEA  need  not  be 
a  munici|)al  or  county  police  force.  H  a 
hospital  or  university  campus  police 
forf;e  is  the  nearest  law  enforcement 
agency  to  the  licamsee’s  operation 
capable  of  providing  an  armed  res[)onse 
and  making  arrests,  that  police  force 
w'ould  meet  the  definition  of  an  LLEA. 

Coordination  activities  include 
providing  a  de.scription  of  the  facility, 
radioactive  materials,  and  security 
measures  and  notification  that  the 
licensee  will  reque.st  a  timely  and  armed 
response  to  any  actual  or  attempted 
theft,  sabotage,  or  diversion  of  the 
licen.see’s  radioactive  materials.  The 
lic;en.see  is  required  to  document  its 
coordination  efforts.  The  documentation 
could  include  such  items  as  the  dates, 
times,  and  locations  of  meetings  or 
phone  calls  and  a  list  of  licensee  and 
LLEA  staff  pre.sent  at  the  meetings. 
Licensees  are  required  to  coordinate 
w'ith  the  LLEA  at  least  every  12  months. 

Coordination  with  an  LLEA  is 
e.s.sential  in  developing  an  effective  and 
efficient  physical  protection  program. 
Because  certain  situations  may 
necessitate  an  armed  response,  a 


strategy  that  is  consistent  in  scope  and 
timing  with  realistic  potential 
vulnerabilities  of  the  subject  radioactive 
material  should  be  coordinated  well  in 
advance  with  the  LLEA.  Another 
purpose  of  coordination  is  to  provide 
the  responsible  LLEA  with  an 
understanding  of  the  potential 
consequences  associated  with 
unauthorized  use  of  the  radioactive 
material  of  concern,  so  that  the  LLEA 
can  determine  the  appropriate  priority 
of  its  response.  The  LLEA  response  is 
needed  not  only  to  interdict  and  disrupt 
an  attempted  theft  or  sabotage  onsite, 
but  also  possibly  for  offsite  coordination 
to  protect  public  health  and  safety  and 
to  mitigate  the  potential  consequences 
of  unauthorized  u.se  of  the  radioactive 
material. 

14.  What  if  the  LLEA  declines  to 
coordinate  with  a  licen.see? 

The  NRC;  recognizes  that  it  cannot 
exercise  authority  over  LLEAs,  or  any 
party  over  whif:h  a  licensee  has  no 
control  and  the  NRC  has  no  legal 
juri.sdiction.  The  NR(;  also  recognizes 
that  an  LLEA  may  have  good  reasons  for 
not  engaging  in  coordination  activities. 

An  LLEA’s  refusal  to  coordinate  with 
a  licensee  does  not  by  itself  render  a 
licensee’s  security  plan  inadequate.  The 
NRC  recognizes  that  in  an  actual 
emergency.  Slate  and  local  government 
officials  will  respond  to  protect  the 
health  and  safety  of  the  public.  A 
licensee  is  njquired  under  10  (T'’R 
37.45(a)(2)  to  notify  the  appropriate 
NRC  rtigional  office  within  3  business 
days  if  the  LLEA  has  not  responded  to 
a  request  for  coordination  within  (iO 
days  of  the  f:oordination  reque.st,  or  if 
the  LLEA  notifies  tlu;  licensee  that  the 
LLEA  does  not  plan  to  participate  in 
coordination  activities.  The  notification 
allows  the  NRC  to  contact  the  LLEA 
directly  to  ensure  that  the  LLEA 
understands  the  importance  of  adequate 
coordination.  In  some  cases,  the  NRC 
might  contact  the  Department  of 
Homeland  Security  (DHS)  and  request 
DHS  assistance  with  the  LLEA.  If  the 
LLEA  refu.ses  to  coordinate  beforehand, 
the  licensee  could  still  comply  by 
making  and  documenting  periodic  good- 
faith  efforts  to  elicit  the  LLEA’s 
[)articipation  in  planning  fora  timely 
and  effective  response. 

15.  What  are  the  LLEA  notification 
requirements  for  work  at  a  temporary 
job  site? 

The  final  ride  does  not  require  any 
notification  of  or  coordination  with  the 
LLEA  for  work  at  temporary  jobsites. 


16.  What  are  the  special  requirements 
for  mobile  sources? 

The  rule  requires  licensees  using 
mobile  devices  containing  a  category  1 
or  category  2  quantity  of  radioactive 
material  to  have  two  independent 
physical  controls  that  form  tangible 
barriers  to  prevent  unauthorized 
removal  of  the  devit:e.  P’or  devices  in  or 
on  a  vehicle  nr  trailer,  a  licensee  is 
required  to  use  a  method  to  di.sablo  the 
vehicle  or  trailer  when  it  is  not  under 
direct  control  and  constant  surveillance 
by  the  licensee.  Licensees  are  not 
allowed  to  rely  on  the  removal  of  an 
ignition  key  to  meet  this  requirement. 
The  ride  does  allow  for  the  situation 
where  a  site’s  health  and  .safety 
jirocedures  prohibit  the  disabling  of  the 
ignition.  In  tho.se  instances,  the  licen.see 
would  not  be  required  to  disable  the 
ignition.  The.se  y^-ovisions  are  in 
addition  to  the  other  nsquirements  in 
subpart  (). 

Mobile  devices,  particularly  portable 
ones,  are  likely  to  be  more  vulnerable  to 
attempted  theft  or  diversion  because  an 
adversary  could  more  easily  remove 
these  devices  before  the  licensee  or 
LLEA  has  an  opportunity  to  respond. 
The  objective  of  this  requirement  is  to 
delay  intruders  long  enough  for  a  timely 
licensee  and  LLEA  response. 

A  mobile  device  is  defined  in  the  rule 
as  a  piece  of  equipment  containing 
licensed  radioai^tive  material  that  is 
either;  (1)  Mounted  on  wheels  or  casters 
or  otherwi.si;  equipped  for  moving 
without  a  need  for  disas.sembly  or 
dismounting,  or  (2)  designed  to  be  hand 
carried.  Mobile  devices  do  not  includi! 
stationary  equipment  installed  in  a  fixed 
location,  such  as  an  irradiator,  but  the 
definition  includes  radiography 
cameras,  source  changers,  well  logging 
equipment,  and  gauges  or  c:ontrollers. 
The  definition  could  also  include 
storage  containers,  lead  pigs  for  holding 
sources  during  a  source  exchange,  and 
onsite  or  offsite  transportation  packages, 
if  they  contained  category  1  or  category 
2  quantities  of  radioactive  material. 

1 7.  What  maintenance  and  testing 
requirements  apply  to  the  security 
systems? 

Consistent  with  lOCf’R  37.51, 
licensees  are  required  to  test  intrusion 
alarms,  physical  barriers,  and  other 
systems  used  for  .securing  and 
monitoring  access  to  radioactive 
material,  and  these  items  need  to  be 
maintained  in  operable  condition.  Each 
intrusion  alarm  and  a.s.sociated 
communication  system  subject  to  the 
rule’s  requirements  for  monitoring, 
detection,  and  assessment  needs  to  be 
inspected  and  tested  for  performance. 
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The  licensee  only  needs  to  test  the 
equipment  that  it  relies  on  to  meet  the 
requirements  of  10  CFR  part  37.  This 
would  include  any  backup  equipment 
or  systems  relied  upon  in  the  event  of 
a  primary  system  failure.  If  the  licensee 
has  additional  equipment  or  sy.stems 
that  are  not  relied  on  to  meet  the  rule 
requirements,  the  extra  equipment  and 
systems  would  not  need  to  be  tested  and 
maintained. 

The  frequency  for  testing  is  based  on 
the  manufacturer’s  suggested  timing.  If 
the  manufacturer  does  not  suggest  a 
frequency,  the  licensee  must  conduct 
the  maintenance  and  testing  at  least 
annually.  Licensees  are  required  to 
maintain  records  of  the  maintenance 
and  testing  activities  for  3  years. 

18.  What  events  does  a  licensee  need  to 
report  to  the  NRC? 

A  licen.see  is  required  to  report  any 
actual  or  attempted  theft,  .sabotage,  or 
diversion  of  a  category  1  or  category  2 
quantity  of  radioactive  material  as  soon 
as  possible  after  initiating  a  response, 
which  includes  notification  of  the 
LLEA.  I’he  licensee  is  required  to 
submit  a  written  report  to  the  NRC^ 
within  30  days  after  the  initial 
notification.  A  licensee  is  also  required 
to  assess  any  suspicious  activity  related 
to  possible  theft,  sabotage,  or  diversion 
of  category  1  or  category  2  quantities  of 
radioactive  material  and  notify  the 
LLEA  as  appropriate.  If  the  licensee 
notifies  the  LLEA,  it  must  also  notify  the 
NRC.  The  written  30-day  report  is  not 
required  for  suspicious  activity  reports. 

19.  How  does  a  licensee  determine  the 
effectiveness  of  the  security  program? 

Licensees  are  required  to  review'  the 
security  program  annually  to  confirm 
compliance  with  the  requirements.  The 
review  is  to  evaluate  the  security 
program  content  and  implementation. 
The  licensee  is  required  to  document 
any  review  findings  and  corrective 
actions,  and  the  records  need  to  be 
maintained  for  3  years. 

D.  Transportation  Security 

1.  What  is  the  NRC  authority  to  issue 
these  transportation  security 
requirements? 

Sections  53,  81,  and  161  of  the  AEA, 
as  amended,  provide  the  NRC  with  the 
statutory  authority  to  issue  these 
transportation  security  requirements. 
The  NRC  shares  jurisdiction  over  the 
transport  of  radioactive  material 
traveling  over  public  roadways  and  by 
rail  with  DOT  find  DHS. 

2.  Why  is  this  material  being  shipped? 

In  general,  category  1  and  category  2 

quantities  of  radioactive  material  are 


shipped  to  medical  institutions, 
companies  that  support  medical  and 
academic  institutions,  and  companies 
that  manufacture  and  distribute 
radioactive  material  for  various 
industrial  applications.  As  radioactive 
sources  get  older,  radioactive  decay 
decreases  the  sources’  strength  and  the 
sources  lose  their  effectiveness  and  have 
to  be  replaced  or  replenished  wdth  new 
sources.  The  older  sources  must  be 
transported  for  disposal  or  back  to  the 
manufacturer. 

3.  What  are  the  new  transportation 
security  requirements? 

In  general,  the  final  rule  includes 
requirements  for  pretransfer  checks, 
preplanning  and  coordination  of 
shipments,  advance  notification  of 
shipments,  control,  monitoring,  and 
communications  during  shipments, 
procedures,  investigations  of  mi.ssing 
shipments,  and  reporting  of  missing 
material.  Each  of  these  areas  is 
di.scussed  in  more  detail  in  the 
following  questions  and  answ'ers. 

These  requirements  apply  to  ground 
transport  of  category  1  or  category  2 
quantities  of  radioactive  material 
shipped  in  a  single  package  or  in 
multiple  packages  in  a  single 
conveyance.  The  category  1 
requirements  also  apply  to  shipments  of 
irradiated  reactor  fuel  weighing  100  g 
(0.22  lb)  or  less  in  net  weight  of 
irradiated  fuel,  exclusive  of  cladding  or 
other  structural  or  packaging  material, 
which  has  a  total  external  radiation  does 
rate  in  excess  of  1  Gray  (100  rad)  per  . 
hour  at  a  distance  of  1  m  (3.3  ft)  from 
any  accessible  surface  without 
intervening  shielding.  Note  that  a 
licensee  is  not.responsible  for 
complying  with  these  requirements 
when  a  carrier  aggregates  radioactive 
material,  during  transport  or  storage 
incidental  to  transport,  for  two  or  more 
conveyances  from  separate  licensees  . 
that  individually  do  not  exceed  the 
limits.  The  shipping  licensee  is 
responsible  for  meeting  the 
requirements  unless  the  receiving 
licensee  agrees  in  writing  to  arrange  for 
the  in-transit  physical  protection, 
including  preplanning  and  coordination 
activities. 

4.  Is  verification  of  the  transferee’s 
license  necessary? 

Yes,  10  CFR  37.71  requires  any 
licensee  transferring  category  1  or 
category  2  quantities  of  radioactive 
material  to  a  licensee  of  the  NRC  or  an 
Agreement  State  to  verify  that  the 
transferee’s  license  authorizes  the 
receipt  of  the  type,  form,  and  quantity 
*of  radioactive  material  to  be  transferred. 
Licensees  that  transfer  material  within 


the  same  organization  do  not  need  to 
verify  the  validity  of  the  license  (i.e.,  for 
companies  that  have  licenses  in  several 
States).  The  licen.see  should  know  if  its 
licen.ses  are  valid.  For  transfers  of 
category  1  quantities  of  radioactive 
material,  the  transferring  licensee  is  also 
required  to  verify  that  the  licensee  is 
authorized  to  receive  radioactive 
material  at  the  address  requested  for 
delivery.  These  verifications  are 
conducted  with  the  license  issuing 
authority,  i.e.,  the  NRC  or  the 
appropriate  Agreement  State,  or  by 
using  the  license  verification  system. 

The  license  verification  .system  is  a  new 
web-based  system  that  NRC  is 
developing  that  may  be  used  to  verify 
the  validity  of  a  licen.se  issued  by  either 
NRC  or  an  Agreement  State.  The  license 
verification  system  is  currently 
scheduled  to  be  operational  by  the 
effective  date  of  the  final  rule.  If  it 
appears  that  the  .sy.stem  will  not  be 
available  in  time  to  support  the  rule,  the 
NRC  will  change  the  compliance  date  of 
this  provision.  Licensees  shoidd  contact 
the  appropriate  NRC  regional  office  to 
verify  the  validity  of  NRC  licensees. 
Information  on  Agreement  State 
contacts  is  provided  on  the  NRC’s  Web 
page  at  http://nrc-stp.ornl.gov/ 
asdirectory.html.  If  the  license 
verification  system  is  non-functional 
and  the  licensee  cannot  reach  the 
license  issuing  authority,  the  rule  does 
have  a  provision  that  allows  the  licensee 
to  obtain  certification  from  the 
requesting  licensee.  Licensees  are 
required  to  document  any  method  of 
verification,  except  for  use  of  the  license 
verification  sy.stem.  Licensees  exporting 
material  need  to  meet  the  requirements 
in  10  CFR  part  110  for  checking  the 
documentation  that  the  recipient  has  the 
necessary  authorization  under  the  laws 
and  regulations  of  the  importing 
country.  These  actions  are  intended  to 
mitigate  the  risk  that  the  material  could 
be  shipped  to  an  unauthorized 
recipient. 

5.  Is  preplanning  and  coordination  of 
the  .shipments  necessary? 

Yes,  10  CFR  37.75(a)  requires 
preplanning  and  coordination  of 
shipment  information  for  shipments  of 
category  1  quantities  of  radioactive 
material.  The  shipping  licensee 
(licen.see  sending  the  licensed  material) 
is  required  to  coordinate  the  departure 
and  arrival  times  with  the  receiving 
licensee  (licensee  receiving  the  licen.sed 
material).  This  coordination  reduces  the 
risk  that  theft  or  diversion  of  the 
material  would  go  unnoticed  or 
unreported.  The  licensee  also  needs  to 
preplan  and  coordinate  the  shipment 
information  with  the  State(s)  through 
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which  the  shipment  will  pass.  As  part 
of  the  coordination  activities,  the 
licensee  is  required  to  discuss  the 
State's  intention  to  provide  law 
enforcement  escorts  for  the  shipments 
and  identify  safe  havens.  Under  the 
rule,  safe  havens  are  sites  at  which 
.s(M;urity  is  present  or  from  which  the 
transport  crew  can  notify  and  wait  for 
the  local  law  enforcement  authorities  in 
th(;  event  of  an  emergency.  The  licensee 
is  responsible  for  identification  of  the 
safe  havens.  The  purpose  of  the 
information  sharing  is  to  ensure 
minimal  delay  of  the  shipment. 

For  shipments  of  category  2  quantities 
of  radioactive  material,  10  CFR  37.75(h) 
requires  that  the  .shipi)ing  licmisee 
verify  the  shipment  no-later-than  arrival 
time  and  the  expected  arrival  time  with 
the  receiving  licensee. 

The  definitions  section  of  the  final 
rule  defines  the  t(irm  “no-later-than 
arrival  time”  as  the  date  and  lime  that 
the  shipping  licensee  and  receiving 
licensee  have  (jstablished  as  the  time  at 
which  an  investigation  will  he  initiated 
if  the  shipment  has  not  arrived  at  the 
receiving  facility.  The  no-later-than- 
arrival  time  may  not  he  more  than  0 
hours  after  the  estimaterl  arrival  time  for 
(•.ategory  2  shipments.  Verifying  that  the 
shijiinent  arrives  on  time  provides  the 
licensee  with  the  means  to  identify  and 
immediately  report  an  unusual 
occurrem;e  that  could  lead  to  the  theft 
or  diversion  of  the  material. 

0.  What  does  the  NRC  consiiler  to  he  a 
safe  haven? 

A  safe  haven  is  a  readily  recognizable 
and  readily  accessible  site  at  w'hich 
security  is  presrmt  or  from  which,  in  the 
event  of  an  emergency,  the  transport 
crew  can  notify  and  w'ait  for  the  LLEA. 
The  NRC  expects  safe  havens  to  he 
identified  and  designated  by  the 
licen.see. 

Licensees  should  use  the  following 
criteria  in  identifying  .safe  havens  for 
shipments:  Close  proximity  to  the  route, 
i.e.,  readily  available  to  the  transport 
vehicle;  security  from  local.  State,  or 
Federal  assets  is  present  or  is  accessible 
for  timely  response;  the  site  is  well  lit, 
has  adequate  parking,  and  can  be  used 
for  emergency  repair  or  to  wait  for  LLEA 
respon.se  on  a  24-hour  a  day  basis;  and 
additional  telephone  facilities  “hre 
available  should  the  communications 
system  of  the  transport  vehicle  not 
function  properly.  Possible  safe  haven 
sites  include:  Federal  sites  having 
significant  .security  assets:  secure 
company  terminals;  State  weigh 
stations;  truck  stops  with  secure  areas; 
and  LLEA  sites,  including  State  police 
barracks. 


7.  Is  the  shipping  licensee  required  to 
notify  the  receiving  licensee  if  the  no- 
later-than  arrival  time  changes? 

Yes.  If  the  no-later-than  arrival  time 
will  not  be  met,  the  shipping  licensee 
must  inform  the  ret;eiving  lic:ensee  of 
the  new  no-later-than  arrival  time  for 
shipments  of  category  2  quantities  of 
radioactive  material.  This  provision 
allows  licensees  the  ability  to  modify 
departure  and  arrival  times  due  to 
unforestion  events. 

8.  Whom  does  the  licensee  notify  when 
the  shipment  arrives? 

The  receiving  licensee  is  required  to 
notify  the  shipping  licensee  w'hen  the 
shipment  f)f  a  category  2  quantity  of 
radioactive  material  arrives  at  its 
destination.  This  requirement  ensures 
positive  communication  between  the 
shipper  and  recipient.  Additionally,  this 
requirennmt  ensures  that  the  shipper 
does  not  unnecessarily  start  an 
investigation  because  they  are  not  sure 
that  the  shipment  has  arrived.  The 
receiving  licensee  must  notify  the 
shipping  licensee  if  the  shipment  has 
not  arrived  by  the  no-later-than  arrival 
time.  This  notification  is  the  trigger  to 
initiate  an  investigation  into  where  the 
package  is  located. 

9.  What  does  the  term  state  mean  in  the 
requirements? 

As  iKsed  in  the  definitions  section  of 
the  final  rule,  the  term  "State”  means 
the  50  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  .Samoa, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands.  A  list  of  the  contact 
information  for  the  governor’s  designees 
is  published  annually  in  the  Federal 
Register,  most  recently  on  October  31. 
2011  (76  FR  67229).  An  updated  list  is 
posted  on  the  NRC’s  Web  site  at  http:// 
nrc-stp.ornl.gov/special/desigiwo.pdf. 
Copies  may  also  be  obtained  by 
contacting  the  Director,  Division  of 
Intergovernmental  Liaison  and 
Rulemaking,  Office  of  Federal  and  State 
Materials  and  Environmental 
Management  Programs,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  The  NRC  will  work 
with  the  States  to  include  a  separate 
column. 

10.  What  advance  notifications  are 
required? 

The  final  rule  requires  advance 
written  notifications  for  shipments 
containing  category  1  quantities  of 
radioactive  material.  The  advance 
notifications  are  made  to  the  NRC  (or 
Agreement  State  which  then  woidd 
notify  the  NRC)  and  to  any  State 
through  which  a  shipment  is  being 


transported.  Tbe  State  notification  is 
made  to  the  governor  or  the  governor  s 
designee.  The  NR(]  shares  the 
information  with  some  of  its  Federal 
partners. 

Advance  notification  provides  .States 
and  the  NRC  wdth  knowledge  of 
shipments  so  that  in  the  event  there  is 
an  increa.se  in  the  risk  of  theft  or 
diversion  of  the  material,  the  regulator 
could  delay  or  reroute  the  shipment  to 
minimize  the  risk.  This  advance 
notification  also  allows  .States  with 
e.scort  requirements  to  engage  in 
planning  to  support  the  shipment. 

Advance  notifications  are  not 
required  for  shipments  of  category  2 
quantities  of  radioactive  materiid,  unless 
the  shipment  falls  within  the  scope  of 
10  CFR  71.97(b). 

11.  What  information  should  be 
included  in  an  advance  notification? 

The  final  rule  requires  that  the 
following  information  be  included  in  an 
advance  notification  for  a  c;ategory  1 
shipment  of  radioactive  material,  if 
available  at  tbe  time  of  notification;  (1) 
The  name,  address,  and  telephone 
number  of  the  shipper,  carrier,  and 
receiver  of  the  shipment;  (2)  the  license 
numher  of  the  shipper  and  receiver:  (3) 
a  description  of  the  radioactive  material 
contained  in  the  .shipment,  including 
the  radionuclides  and  quantity;  (4)  the 
point  of  origin  of  the  shipment  and  the 
estimated  time  and  date  that  shipment 
will  commence:  (5)  the  estimateKl  time 
and  date  that  the  shipment  is  expected 
to  enter  each  State  along  the  route;  (6) 
the  estimated  time  and  date  of  arrival  of 
the  shipment  at  the  destination;  and  (7) 
the  cf)ntact  and  telephone  number  for 
the  point  of  contact.  For  the  purpo.se  of 
coordination  only,  the  actual 
information  in  the  advance  notification 
w'ould  not  be  considered  to  be  SGI-M. 
Any  information  that  is  not  available  at 
tbe  time  of  the  initial  notification  would 
be  provided  in  a  revised  notification 
once  the  information  becomes  available. 

12.  WTiat  should  a  licen.see  do  if  the 
shipment  schedule  is  revised  or  the 
shipment  cancelled? 

If  the  category  1  .shipment  schedule  is 
revised  or  cancelled,  the  final  ride 
requires  the  shipping  licensee  to  notify 
the  appropriate  States  and  the  NRC. 

13.  What  should  a  licen.see  do  if  the 
shipment  does  not  arrive  by  the  no- 
later-than  arrival  time? 

The  final  rule  requires  a  licensee  that 
has  shipped  category  2  quantities  of 
radioactive  material  to  initiate  an 
investigation  for  any  shipment  that  has 
not  arrived  at  the  receiving  licensee’s 
facility  by  the  designated  no-later-than 
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19.  What  are  the  physical  protection 
requirements  for  road  shipments  of 
category  1  quantities  of  radioactive 
material? 


arrival  time.  The  no-later-than  arrival 
time  is  defined  as  the  date  and  time  that 
the  shipping  licensee  and  receiving 
licensee  have  established  as  the  time  at 
which  an  investigation  will  be  initiated 
if  the  shipment  has  not  arrived  at  the 
receiving  facility.  The  no-later-than- 
arrival  time  may  not  be  longer  than  6 
hours  after  the  estimated  arrival  time  for 
a  shipment  of  category  2  quantities  of 
radioactive  material.  A  no-later-than 
arrival  time  was  not  included  for 
category  1  shipments  as  the  licensee  is 
required  to  maintain  continuous 
position  monitoring  and  detect  any 
unauthorized  access  to  or  removal  of  the 
material  immediately.  'I'his  would 
enable  the  shipping  licensee  of  a 
category  1  shipment  to  know  right  away 
if  the  shipment  was  late  or  experiencing 
problems. 

14.  When  must  a  licensee  make 
notification  that  a  shipment  is  lost  or 
missing? 

When  a  licensee  determines  that  a 
shipment  of  a  category  1  quantity  of 
radioactive  material  is  lost  or  missing, 
the  rule  requires  the  licensee  to  notify 
the  l.LEA  in  the  area  of  the  shipment’s 
last  confirmed  location  within  1  hour 
and  then  to  notify  the  NRC’s  Operations 
(lenter.  Notification  to  the  NRC  should 
bo  as  prompt  as  possible,  but  not  at  the 
expen.se  of  causing  delay  or  interference 
with  the  l.LEA  respon.se  to  the  event. 

When  a  licensee  determines  that  a 
shipment  of  category  2  quantities  of 
radioactive  material  is  lost  or  missing, 
the  rule  requires  the  licensee  to  notify 
the  NRC’s  Operations  (Center  within  4 
hours  of  such  determination.  The 
licensee  is  also  required  to  immediately 
notify  the  NRC’s  Operations  Center  if, 
after  24  hours  from  its  determination 
that  the  shipment  was  lo.st  or  missing, 
the  location  of  the  material  still  cannot 
be  determined. 

Early  notification  provides  for  a  more 
timely  response  from  law  enforcement, 
thereby  reducing  the  risk  of  the  misuse 
of  the  material. 

15.  Should  licen.sees  make  notification 
that  a  lost  or  missing  shi])ment  has  been 
found? 

Yes,  10  (;FR  37.81  (o)  and  (f),  for 
category  1  shipments  and  category  2 
shipments,  respectively,  require  the 
licensee  to  notify  the  NRC’s  Operations 
Center  when  a  lost  or  missing  shipment 
has  been  located.  This  notification  is 
considered  an  update  on  the  initial 
notification. 

Without  this  notification,  regulatory 
authorities  and  LLEA  may  w'aste 
resources  continuing  any  search  tpr  the 
material. 


16.  What  is  a  licensee  required  to  do  if 
there  is  an  attempt  to  steal  or  divert  a 
shipment? 

f’or  shipments  of  category  1  quantities 
of  radioactive  material,  a  licen.see  who 
discovers  an  actual  or  attempted  theft  or 
diversion  of  a  shipment,  or  any 
suspicious  activity  related  to  a 
shipment,  is  required  to  notify  the 
designated  LLEA  along  the  shipment 
roiite  as  soon  as  po.ssiblo.  After  notifying 
the  LLEA,  the  licen.see  is  required  to 
notify  the  NRC’s  Operations  Center.  The 
NR(7s  Operations  Center  will  notify 
other  affected  States  and  the  agency’s 
Federal  partners.  For  shipments  of 
category  2  quantities  of  radioactive 
material,  a  licensee  who  discovers  an 
actual  or  attempted  theft  or  diversion  of 
a  shipment,  or  any  suspicious  activity 
related  to  a  shipment,  is  required  to 
notify  the  NRC’s  Operations  (Center  as 
soon  as  possible.  These  security 
measures  enhance  the  likelihood  that 
the  material  will  be  succe.ssfully 
protected  or  recovered  and  allows  for 
early  warning  of  other  possible  victims 
of  a  simultaneous  attempt  to  divert 
material  from  midtiple  locations. 

17.  What  types  of  procedures  are 
nqtiissary  for  shipping  category  1 
quantities  of  radioactive  material? 

Licensees  shipping  category  1 
quantities  of  radioactive  material  by 
road  are  required  to  ensure  that  normal 
and  contingency  procedures  are 
developed  to  cover  notifications; 
communication  protocols;  loss  of 
communication;  and  respon.se  to  an 
actual  or  attempted  theft  or  diversion  of 
a  shipment,  or  any  suspicious  activity 
related  to  a  shipment.  The  licensees  are 
required  to  ensure  that  drivers, 
accompanying  personnel,  railroad 
personnel,  and  movement  control  center 
personnel  have  access  to  the  normal  and 
contingency  procedures.  Procedures 
provide  reasonable  assurance  that  these 
individuals  are  prepared  for  most 
situations  and  are  able  to  act  without 
delay  to  prevent  the  theft  or  diversion 
of  shipments. 

18.  What  should  be  included  in  the 
communication  protocols? 

The  final  rule  requires  that  the 
communication  protocols  include  a 
strategy  for  the  u.se  of  authentication 
and  duress  codes  and  provisions  for 
refueling  or  other  stof)s,  detours,  and 
locations  w'here  communication  is 
expected  to  be  temporarily  lost. 


The  final  rule  requires  that  any 
licensee  that  ships  category  1  quantities 
of  radioactive  material  by  road  either 
establish  or  use  a  carrier  that  has 
established,  movement  control  centers 
that  maintain  position  information  from 
a  location  remote  from  the  activity  of 
the  transport  vehicle  or  trailer.  The 
control  centers  are  required  to  monitor 
shipments  on  a  continuous  and  active 
monitoring  basis  (24  hours  a  day,  7  days 
a  week),  and  have  the  ability  to 
communicate  immediately,  in  an 
emergency,  with  the  appropriate  law 
enforcement  agencies. 

The  final  rule  requires  that  the 
licensee  ensure  that  redundant 
communications  are  in  place  that  would 
allow  the  transport  to  contact  an  escort 
vehicle  (if  used)  and  the  movement 
control  center  at  all  times.  The 
redundant  communication  must  not  be 
subject  to  the  same  interference  factors 
as  the  primary  communication  method. 
The  ^ame  interference  factors  mean  any 
tw'o  systems  that  rely  on  the  .same 
hardware  or  softw’are  to  transmit  their 
signal  (fr.g..  cell  tower  or  proprietary 
imtwork). 

Redundant  communications  provide 
drivers  with  the  means  to  immediately 
report  an  unusual  occurrence  that  could 
lead  to  the  theft  or  diversion  of  the 
material.  Early  notification  wmuld 
permit  a  more  timely  response  from  law 
enforcement,  thereby,  reducing  the  risk 
of  the  misuse  of  the  material. 

The  final  rule  akso  requires  that  the 
licensee  ensure  that  category  1 
shipments  are  continuously  and  actively 
monitored  by  a  telemetric  position 
monitoring  system  or  an  alternative 
tracking  system  reporting  to  a 
movement  control  center.  The 
movement  control  center  is  n:quired  to 
provide  j)ositive  confiriuation  of  the 
location,  .status,  and  control  over  the 
shipment  and  be  prepared  to  implement 
preplanned  procedures  in  response  to 
deviations  from  the  authorized  route  or 
to  a  notification  of  actual  or  attempted 
theft  or  diversion  or  suspicious 
activities  related  to  the  theft,  lo.ss,  or 
diversion  of  a  shipment.  These 
procedures  include  the  identification  of, 
and  contact  information  for,  the 
appropriate  LLEA  along  the  shipment 
route. 

A  telemetric  position  monitoring 
system  is  a  data  transfer  system  that 
captures  information  by  instrumentation 
and/or  measuring  devices  about  the 
location  and  status  of  a  transport  vehicle 
or  package  betw'een  the  departure  and 
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destination  locations.  The  gathering  of 
this  information  permits  remote 
monitoring  and  reporting  of  the  location 
of  a  transport  vehicle  or  package.  GPS 
and  radiofrequency  identification 
(RFID)  are  examples  of  telemetric 
position  monitoring  systems. 

If  the  driving  time  period  is  greater 
than  the  maximum  nuniher  of  allowable 
hours  of  .service  in  a  24-hour  duty  day 
as  established  by  the  DOT  Fed(?ral 
Motor  (Carrier  .Safety  Administration,  the 
final  rule  n;quires  that  the  licensee 
ensuH!  that  an  accompanying  individual 
is  provided  for  the  entire  shipment.  The 
accompanying  individual  may  he 
another  driver.  This  security  measure 
provides  n;asonabli!  assurance  that  the 
material  will  be  protected  from  theft  or 
diversion  when  it  is  stationary,  as  well 
as  in  emergency  situations  where  it 
heconuis  neces.sary  for  the  driver  to  stop 
or  leave  the  vehicle. 

20.  Is  GPS  required? 

No,  GPS  is  not  required.  For  category 
1  material,  the  NRG  requires  continuous 
and  active  monitoring  for  shipments. 
Continuous  and  active  monitoring 
means  that  at  any  time  while  the 
shipment  is  enroute,  the  licensee  must 
he  knowledgeable  of  the  sbipment’s 
wheneabouts.  Not  specifying  a  particular 
technology  provides  licensees  with 
flexibility  to  design  a  continuous  and 
active  monitoring  sy.stem  that  meets 
their  unique  circumstances.  However, 
GPS  is  considered  an  acceptable  method 
of  continuous  and  active  monitoring. 

21.  What  are  the  physical  protection 
requirements  for  rail  shipments  of 
category  1  quantities  of  radioactive 
material? 

The  final  rule  requires  each  licensee 
that  ships  category  1  quantities  of 
radioactive  material  by  rail  to  ensure 
that  rail  shipments  are  monitored  by  a 
telemetric  position  monitoring  system 
or  an  alternative  tracking  system 
reporting  to  a  licensee,  third  party,  or 
railroad  communications  center  w'hich 
meets  certain  criteria.  The 
communications  center  needs  to 
provide  positive  confirmation  of  the 
location  of  the  shipment  and  its  status. 
Rail  shipment  tracking  provides  the 
means  for  a  communications  center  to 
immediately  report  an  unusual 
occurrence  that  could  lead  to  the  theft 
or  diversion  of  the  material.  Early 
notification  provides  for  a  more  timely 
response  from  LLEAs,  thereby  reducing 
the  risk  of  the  misuse  of  the  material. 


22.  What  are  the  physical  protection 
niquireinents  for  shipments  of  category 
2  quantities  of  radioactive  material? 

The  final  rule  requires  that  a  licen.see 
shipping  category  2  quantities  of 
radioactive  material  by  road  maintain 
constant  control  and/or  surveillance 
during  transit  and  have  the  capability 
for  immediate  communication  to 
summon  appropriate  response  or 
assistance.  In  the  ca.se  of  the  licensee 
using  a  common  carrier,  the  final  rule 
rciquires  that  licensees  u.se  a  carrier  that 
has  an  established  package  tracking 
system.  An  establisbtaj  package  tracking 
sy.stem  means  a  documented,  proven, 
and  reliable  .system  routinely  used  to 
transport  objef:ts  of  value.  The  package 
tracking  system  must  allow  the  shipper 
or  transporter  to  identify  when  and 
where  the  package  was  la.st  and  when  it 
should  arrive  at  the  next  point  of 
control.  The  licensee  is  required  to  use 
a  carrier  that  maintains  constant  control 
and  surveillance  during  transit  and  has 
the  capability  for  immediate 
communii:ation  to  summon  appropriate 
response  or  assistance.  The  carrier  must 
al.so  require  an  authorized  signature 
prior  to  releasing  the  package  for 
delivery  or  return. 

In  general,  the  licensee  must  be  able 
to  contact  the  shipping  carrier  and  « 
determine  the  approximate  location  of 
the  shipment.  Package  tracking  systems, 
such  as  common  overnight  delivery 
service  with  standard  tracking,  are 
acceptable.  These  requirements  mitigate 
with  reasonable  assurance  tbe  risk  of 
loss,  theft,  or  diversion  of  the  material. 

23.  How  long  do  records  related  to  a 
shipment  need  to  be  maintained? 

Licensees  are  required  to  retain 
records  for  3  years. 

24.  How  is  the  public  protected  from 
loss,  theft,  or  diversion  of  these 
shipments? 

Regulating  transport  of  radioactive 
material  is  a  joint  responsibility  of  the 
NRG  and  DOT.  The  quantities  of 
radioactive  materials  being  considered 
as  part  of  this  rulemaking  are 
transported  in  packages  (casks)  that 
meet  rigorous  NRC  and  DOT  safety 
standards.  The  NRC  fact  sheet  on 
transportation  of  radioactive  materials 
can  be  found  at:  http://www.nrc.gov/ 
reading-nn/doc-collections/foct-sheets/ 
transport-spenfuel-radiomats-bg.html. 

The  carrier  transporting  radioactive 
material  must  also  meet  DOT’s 
requirements  for  shipment  of  the 
radioactive  material.  A  link  to  DOT’s 
Web  site  is  provided  on  the  NRC’s  Web 
site  at:  http://www.nrc.gov/materials/ 
transportation.html.  g 


25.  What  are  the  re(|uirements  for  small 
(piantitics  or  irradiated  reactor  fuel? 

The  final  rule  adds  a  now  §  73.35  to 
10  GFR  part  73,  which  provides  that  the 
retpiirements  for  shipments  of  irradiated 
reactor  fuel  weighing  100  g  (0.22  lb)  or 
less  in  net  weight  of  irradiated  fuel, 
exclusive  of  cladding  or  other  structural 
or  packaging  material,  which  has  a  total 
external  radiation  dose  rate  in  exce.ss  of 
1  Gray  (100  rad)  per  hour  at  a  distance 
of  1  in  (3.3  ft)  from  any  accessible 
surface  wntbout  intervening  shielding. 
The  requirements  are  the  same  as  the 
n!(iuirements  for  shipments  of  category 

1  quantities  of  radioactive  material. 

2b.  What  means  of  transportation  are 
not  addressed  in  this  rule? 

The  rule  does  not  address  air  or  water 
transport.  Transport  of  radioactive 
material  within  airports  and  by  air  is 
regulated  by  the  Federal  Aviation 
Administration.  Transport  of  radioactive 
material  within  ports  and  by  waterway 
is  regulated  by  the  U.S.  Coast  Guard. 

The  rule  al.so  does  not  address 
transshipments  of  category  1  or  category 

2  quantities  of  radioactive  material 
through  the  United  States. 
Transshipments  are  shipments  that  are 
originated  by  a  foreign  company  in  one 
country,  pass  through  the  United  States, 
and  then  continue  on  to  a  company  in 
another  country.  Transshipments  are 
regulated  by  DOT  and  DH.S. 

Finally,  this  rulemaking  does  not 
address  transj)ort  of  spent  fuel,  except 
irradiated  reactor  fuel  weighing  100  g 
(0.22  lb)  or  less  in  net  weight  of 
irradiated  fuel,  exclusive  of  cladding  or 
other  structural  or  packaging  material, 
which  has  a  total  external  radiation  dose 
rate  in  excess  of  1  Gray  (100  rad)  per 
hour  at  a  distance  of  1  m  (3.3  ft)  from 
any  accessible  surface  without 
intervening  shielding. 

III.  Summary  and  Analysis  of  Public 
Comments  on  the  Proposed  Rule 

The  propo.sed  rule  was  published  on 
lune  15,  2010  (75  FR  33902),  for  a  120- 
day  public  comment  period  that  ended 
on  October  13,  2010.  After  receiving 
several  requests  to  extend  the  comment 
period,  the  NRC  published  an  extension 
notice  on  October  8,  2010  (75  FR 
62330),  that  extended  the  public 
comment  period  until  January  18.  2011. 
3’he  NRC  received  comments  from  110 
organizations  and  individuals.  The 
commenters  on  the  proposed  rule 
included  States,  licensees,  industry 
organizations,  individuals,  and  a 
Federal  agency. 

In  general,  there  was  a  range  of 
stakeholder  views  concerning  the 
rulemaking,  supporting  some  aspects  of 


Federal  Register/ Vol.  78,  No.  53 /Tuesday,  March  19,  2013 /Rules  and  Regulations 


16939 


the  rulemaking,  others  opposing  some 
aspects  of  the  rulemaking.  Some 
commenters  described  the  new 
rerjuirements  as  going  beyond  the  order 
re(piirements.  It  is  important  to  note  that 
the  (Commission  never  intended  to  ju.st 
place  the  orders  into  the  regulations  to 
make  them  generically  applicable.  The 
(Commission  always  intended  to 
consider  insights  gained  from 
implementation  of  the  orders  and  any 
lessons  learned  during  implementation. 

In  addition,  the  CCommi.ssion  considered 
recommendations  from  the  Independent 
Review  Panel  and  the  Materials 
Working  Group,  as  well  as  a  petition 
filed  by  the  State  of  Washington. 

The  comments  and  responses  have 
been  grouped  into  five  areas;  General, 
access  authorization  program,  security 
during  use,  transportation  .security,  and 
miscellaneous.  To  the  extent  possible, 
all  of  the  comments  on  a  particular 
subject  are  grouped  together.  The 
Commission  specifit:ally  requested 
input  on  eight  subjects:  (1) 

Fingerprinting  of  the  reviewing  official: 

(2)  background  investigation  elements; 

(3)  protection  of  information;  (4)  LLEA 
notification  at  temporary  jobsites;  (5) 
reporting  requirements;  (6)  disabling 
vehicle  exemption;  (7)  licen.se 
verification;  and  (8)  monitoring  plans 
for  railroad  classification  yard.  These 
eight  subjects  are  addressed  within  the 
appropriate  area  grouping.  A  discussion 
of  the  comments  and  the  NRC’s 
responses  follow. 

A.  General 

Comment  At:  C3ne  commenter  stated 
that  the  definition  for  access  control 
should  be  expanded  to  include  persons 
with  access  to  SGI,  as  such  individuals 
are  subject  to  the  requirements  in 
§  37.21(c). 

Response:  The  NRG  disagrees  with  the 
comment.  A  licensee  may  include  the 
SCjI  component  in  its  access 
authorization  program,  but  it  is  not 
reejuired  to  include  SGI.  The 
requirements  for  SGI  are  contained  in  10 
(IFR  part  73,  and  the  licensee  can 
choose  to  use  the  same  reviewing 
official  and  process  or  may  use  a 
different  reviewing  official  and  process. 
If  a  licensee  chooses  to  include  SGI  in 
its  access  authorization  program  under 
10  CFR  part  37,  it  will  meet  the 
rerpiirements  of  10  GFR  part  73. 

Comment  A2:  One  commenter  noted 
that  the  definition  for  aggregated  was 
unclear.  Another  commenter  suggested 
including  unsealed  .sources  and  bulk 
material  in  this  definition.  Gommenters 
recommended  either  clarifying 
“multiple  sources  of  bulk  material”  or 
giving  it  its  own  definition.  A 
commenter  noted  it  was  unclear  if  the 


term  bulk  material  aligns  with  DOT 
terminology  for  bulk  packaging. 

Response:  The  NRG  agrees  that  the 
definition  could  be  confusing  and  has 
revised  the  definition  to  make  it  clear 
that  radioactive  material  in  any  form 
should- be  included.  The  definition  is 
not  related  to  DOT.  The  intent  was  to 
include  all  material,  whether  it  was  in 
the  form  of  a  source  (sealed  or  unsealed) 
or  was  contained  in  a  container  of  some 
sort,  such  as  feed  material,  that  might  be 
used  to  create  a  source. 

Comment  A3:  One  commenter  noted 
that  the  term  “Aggregated”  u.ses  the 
t(!rm  “sealed  source”  in  its  definition 
and  that  “sealed  .source”  should  bo 
defined  in  10  CFR  {lart  37  as  the  use 
lacks  clarity  and  safety  significance.  The 
commenter  stated  that  the  definition  for 
sealed  source  should  also  be  revised  in 
10  C.FR  parts  30  and  70.  The  commenter 
provided  a  suggested  definition  for 
“sealed  source”  as  follows:  “Sealed 
source  means  any  radioactive  material 
contained  to  minimize  the  spread  of 
t;ontamination  in  accordance  with  the 
presentation  made  in  a  Sealed  Source 
and  Device  Registry  certificate  issued  by 
the  U.S.  Nuclear  Regulatory 
('ommission,  an  Agreement  State  or  the 
International  Atomic  Energy  Agency.” 

Response:  The  NRG  disagrees  with  the 
comment.  The  term  “sealed  source”  has 
been  in  tbe  regulations  for  a  long  time 
and  the  NRC,  is  not  aw'are  of  any  is.sues 
that  have  arisen  due  to  a  lack  of  clarity 
or  safety  significance.  The  term  does  not 
need  to  also  be  defined  in  10  GFR  part 
37  as  it  is  defined  in  the  parts  under 
which  a  sealed  source  would  be 
licensed.  Changing  the  definition  of 
sealed  source  in  10  CFR  parts  30  and  70 
is  beyond  the  scope  of  this  rulemaking. 

Comment  A4:  One  commenter 
reque.sted  that  the  definition  of 
“E.scorted  Access”  be  revi.sed  to  delete 
the  term  “line-of-sight”  as  it  is  too 
presf;riptive  and  creates  i;ompliance 
i.ssues  should  someone  “look  away”  or 
stand  in  an  area  of  the  security  zone 
where  the  escorted  individual’s  view 
may  be  blocked  by  some  object  or 
equipment  in  the  zone.  The  commenter 
noted  that  surveillance  can  also  be 
accomplished  by  remote  video 
monitoring.  Two  commenters  suggested 
that  the  term  escorted  access  should  be 
revi.sed  to  allow  for  video  surveillance. 
The  commenters  noted  that,  although 
the  definition  was  a  .straightforward, 
easy  way  to  define  escorting,  certain 
video  surveillance  systems  provide 
improved  security  and  should  be 
allowed.  The  commenters  suggested 
revising  the  definition  as  follows: 
“E.scorted  access  means  that  the  actions 
of  the  individual  are  observed  100%  of 


the  time  while  they  are  in  the  security 
zone.” 

Response:  The  NRG  agrees  with  the 
comment  in  part.  The  NRG  has  removed 
thf^term  “line-of-sight  .surveillance” 
from  the  definition  and  changed  it  to 
“direct  continuous  visual  surveillance.” 

3’he  revi.sed  definition  will  provide 
greater  flexibility  for  the  licensee.  'Fhe 
definition  of  escorted  access  was  not 
intended  to  eliminate  a  licensee’s  use  of 
video  surveillance.  Video  .surveillance  is 
appropriate  in  some,  but  not  all  cases. 

For  example,  video  surveillance  of 
patients  during  a  treatment  would  be 
appropriate. 

Comment  A5:  One  commenter 
reque.sted  that  the  definition  of  license 
be  revised  as  follows;  “License,  (jxcept 
where  otherwise  specified,  means  a 
license  for  byproduct  material  issued 
pursuant  to  the  regulations  in  10  CTR 
parts  30  through  36  and  39  of  this 
chapter  or  a  permit  issued  by  a  master 
materials  licensee.” 

Response:  'Die  NR('.  disagrees  that  the 
definition  for  licen.se  should  be  revised. 

The  definition  used  in  10  CFR  part  37 
is  identical  to  the  definition  used  in  10 
GFR  part  30.  No  licen.se  will  be  i.ssued 
under  10  CFR  part  37. 

Comment  A6:  One  commenter 
requested  that  the  definition  of  licen.se 
issuing  authority  be  revi.sed  to  include 
a  master  materials  licensee  (MML)  as 
the  MML  issues  individual  permits. 

He.sporj.se;  The  NRG  disagrees  with  the 
comment.  An  MML  is  not  equivalent  to 
an  Agreement  .State  and  does  not  issue 
licen.ses.  The  MML  does  authorize 
individual  permits  for  specific 
locations,  but  cannot  authorize  beyond 
what  is  specified  on  the  MML  license. 

Comment  A7:  .Several  commenters 
reque.sted  that  the  definition  of  LLEAs 
be  revised  by  removing  the  reejuirement 
that  the  agency  he  a  government  entity 
and  to  broaden  the  definition  to  include 
private  .security  forces  that  possess  the 
authority  to  carry  firearms  and  make 
arrests.  C.ommenters  felt  that  the 
definition  w'as  confusing  and  was  not 
clear  whether  university  police  could  be 
considered  an  LLEA  under  the 
definition.  (Ine  of  the  commenters  noted 
that  some  university  police  departments 
serve  as  the  LLEA  and  are  a  fully  badged  ' 
and  sworn  police  force  with  the 
authority  to  make  arrests  and  provide 
armed  response.  Some  of  the 
commenters  suggested  revised  rule 
language  to  clarify  the  definition. 

Response:  The  NRG  agrees  with  the 
commenters  and  has  revised  the 
definition  of  LLEA  as  follows:  “Local 
law  enforcement  agency  (LLEA)  means  a 
public  or  private  organization  that  has 
been  approved  by  a  federal,  state,  or 
local  government  to  carry  firearms  and 
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make  arrests,  and  is  authorized  and  has 
the  capability  to  provide  an  armed 
response  in  the  jurisdiction  where  the 
licensed  cat^^gory  1  or  category  2 
quantity  of  radioactive  material  is  usad, 
.stored,  or  transported." 

Comment  A8:  Five  commenters 
suggested  revising  the  definition  of 
“Lost  or  missing  licensed  material.” 
Commenters  indicated  that  the 
definition  contains  subjective  terms  that 
make  compliance  with  the  reporting 
criteria  difficult.  Two  commenters 
recommended  removing  “readily"  from 
the  definition  as  it  is  too  subjective  and 
could  lead  to  inadvertent 
noncompliance.  One  commenter 
recommended  linking  the  definition  for 
lost  or  missing  licensed  material  with 
the  no-later-than  arrival  time  definition 
and  providing  a  specific  criterion  in 
regards  to  time  to  locate  material  in 
transit.  The  commenter  suggested  the 
following  definition:  "Lost  or  missing 
licensed  material”  means  licensed 
material  whoso  location  is  unknown.  It 
includes  material  that  has  been  shipped 
hut  has  not  reached  its  destination  and 
whose  whereabouts  have  not  been 
traced  in  the  transportation  system 
within  8  hours  past  the  scheduled  no- 
later-than  arrival  time.”  The  commenter 
noted  that  compliance  and  enforcement 
of  the  reporting  criteria  e.stablished  in 
§  37.81  is  difficult  and  that  an  8-hour 
investigation  period  seems  reasonable. 
Another  commenter  noted  that  it 
typically  gives  the  carrier  24  hours  to 
trace  within  their  transportation  cycle, 
before  the  pat:kage  is  declared  as  lost  or 
missing,  and  that  anything  less  than  the 
24  hours  does  not  allow  sufficient  time 
for  the  carrier  to  do  a  complete 
document  and  tracking  search  and/or  a 
physical  .search  at  potential  locations. 
The  commenter  noted  that  to  declare  the 
package  as  lost  or  missing  before  that 
will  result  in  many  false  positives,  as 
99.99%  of  the  time  the  package  is 
located  within  the  24-hour  window. 

Response:  The  NRC  disagrees  with  the 
'comment.  The  term  “lost  and  missing 
licensed  material”  has  been  in  part  20 
for  some  time,  and  the  definition  in  10 
CFR  part  37  is  identical.  It  would  be 
confusing  to  have  different  definitions 
for  the  same  term  and  concept  in  the 
regulations  and  licensees  would  still 
need  to  meet  the  10  CFR  part  20 
reporting  requirements.  A  change  to  10 
CFR  part  20  is  beyond  the  scope  of  this 
rulemaking.  The  NRC  will  provide 
additional  information  on  the  security- 
specific  meaning  of  “lost  or  missing"  in 
the  10  CFR  part  37  guidance  document. 

Comment  A9:  One  commenter  stated 
that  the  definition  for  reviewing  official 
should  include  a  trustworthiness  an.d 


reliability  determination  of  an 
individual  who  has  access  to  SGI-M. 

fiespon.se.- The  NR(’  disagrees  with  the 
comment.  A  licensee  may  use  the  same 
reviewing  official  for  trustworthiness 
and  reliability  determinations  for  both 
unescorted  access  and  access  to  SCI. 
However,  the  licen.see  is  not  required  to 
use  the  .same  reviewing  official. 
Determining  access  for  SGI  can  be  a 
separate  program. 

Comment  Alt):  One  commenter  stated 
that  the  definition  for  “sabotage”  should 
include  a  definition  of  “security 
system”  that  is  referenced  in  the 
definition. 

Response:  The  NR(]  disagrees  with  the 
comment.  Security  system  does  not 
need  to  be  defined  in  the  definition  of 
Sabotage.  The  .security  sy.stem  will  be 
different  for  each  licensee  as  it  is  the 
system  that  a  licensee  u.ses  to  protect  its 
category  1  and  category  2  quantities  of 
radioactive  material. 

Comment  All:  Two  commenters 
suggested  modifications  to  the 
definition  for  safe  haven.  Another 
commenter  noted  that  the  provision 
cannot  be  implemented.  The  commenter 
noted  that  based  on  discussions  with 
military  and  other  Federal  institutions, 
material  shipments  could  not  be 
diverted  to  them  under  any 
circumstances.  The  commenter 
suggested  that  safe  havens  be  contacted, 
confirmed,  and  identified.  The 
commenter  noted  that  the  licensee  and 
carrier  are  capable  of  determining  safe 
havens  along  the  route  and  that  past 
experience  has  shown  that  requesting  a 
State  to  identify  safe  havens  has  been 
fruitless.  Two  commenters  suggested 
that  the  NRC  work  with  the  States  to 
identify  potential  safe  havens  and 
publish  a  list  with  the  final  rule.  One 
commenter  noted  that  a  licen.see  does 
not  need  to  work  with  the  State  to 
identify  safe  havens.  Two  commenters 
noted  that  the  term  “safe  haven”  is 
loosely  defined  by  various  agencies  and 
States,  and  that  States  do  not  recognize, 
identify,  or  acknowledge  that  they  have 
such  sites.  Two  commenters  noted  that 
DOT  removed  the  term  from  its 
regulations  because  it  could  not  be 
implemented. 

fie.spon.se:  The  definition  for  safe 
haven  has  been  retained  in  the  final 
rule.  Licensees,  not  States,  are 
responsible  for  identifying  safe  havens. 
Identification  of  safe  havens  has  been  in 
the  regulations  for  spent  fuel 
transportation  for  a  number  of  years  and 
was  included  in  the  RAMQC  Orders  for 
transport  of  category  1  shipments,  so  it 
is  not  a  new  concept.  If  a  licensee  is 
having  trouble  identifying  safe  havens 
along  a  route,  it  may  discu.ss  possible 
locations  with  the  NRC,  State  police,  or 


the  State’s  designated  contact  (usually 
State  police). 

Comment  A12:  One  commenter  (a 
State)  noted  that  the  definition  for 
temporary  job  site  has  a  compatibility  of 
Level  B,  which  requires  identical 
wording.  The  commenter  noted  that  this 
definition  does  not  meet  its  definition 
which  is  much  more  restrictive  in  that 
it  limits  the  amount  of  time  radioactive 
material  can  be  used  at  a  temporary  job 
site.  The  commenter  stated  that  there 
should  not  be  two  different  definitions 
for  the  same  word  listed  in  different 
parts  of  the  regulations.  Another 
commenter  stated  that  the  temporary  job 
site  definition  would  bo  more 
appropriate  with  a  designation  of  C 
instead  of  B  as  it  would  allow  States  to 
be  more  restrictive. 

Response:  The  NRC  agrees  with  the 
comment  in  part  and  disagrees  in  part. 
The  NRC  tries  to  u.se  the  same  definition 
for  terms  that  are  used  in  more  than  one 
part  of  the  regulations.  However,  there 
are  terms  that  have  different  meanings 
depending  on  the  u.se.  Temporary  job 
site  is  defined  in  both  10  CFR  part  34 
and  part  39  with  definitions  that  are 
specific  to  the  part.  Since  activities  that 
are  covered  by  both  10  CFR  part  34 
(radiography)  and  part  39  (well  logging) 
may  also  be  subject  to  10  CFR  part  37 
security  provisions,  the  NRC  extracted 
the  common  elements  of  the  definitions 
for  u.se  in  10  CFR  part  37.  However,  the 
requirements  related  to  temporary  job 
sites  have  been  removed  from  10  CFR 
part  37,  and  the  term  is  no  longer 
defined  in  the  rule. 

Comment  A 13:  Three  commenters 
suggested  revising  the  definition  of 
"Trustworthiness  and  reliability.”  One 
t;ommenter  .stated  that  the  definition  is 
vague  and  .subjective  and  that  use  of 
subjective  terms  in  the  definition  such 
as  “dependable”  and  “unreasonable” 
makes  it  impossible  to  apply.  The 
commenter  noted  that  a  licen.see  cannot 
ensure  that  individuals  are  trustworthy 
and  reliable  and  as  such  do  not 
constitute  an  unreasonable  risk  to 
public  health  and  safety.  The 
commenter  requested  that  concrete  and 
nonsubjective  criteria  be  provided. 
Another  commenter  requested  that  the 
definition  be  revised  by  adding  “or  as 
provided  for  in  §  37.29”  to  the  end  of 
the  definition.  One  commenter  stated 
that  the  definition  should  be  modified 
to  include  characteristics  required  by 
individuals  having  access  to  SGl-M. 

Response:  The  NRC  disagrees  with  the 
comment.  The  NRC  does  not  believe 
that  these  terms  make  it  impossible  for 
licensees  to  determine  trustworthiness 
and  reliability.  The  concepts  of 
dependable  and  unrea.sonable  were  also 
contained  in  the  orders.  The 
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determination  is  performance  based  and 
provides  licensees  the  flexibility  to 
develop  programs  and  criteria  that  they 
are  comfortable  vvdth.  The  definition  in 
10  (TR  part  37  is  consistent  with  the 
definition  of  the  term  in  10  CFR  part  73. 
I'he  NRC  does  not  believe  that  it  is 
necessary  to  add  provisions  that  include 
access  to  SGI.  Acctjss  to  SGI  is  covered 
by  10  GP'R  part  73.  While  a  licensee  may 
use  the  same  ac;ce.ss  authorization 
program  for  determinations  for  access  to 
.SGI,  the  licensee  may  have  a  separate 
program. 

Cominont  A 14:  One  commenter 
sugge.sted  maintaining  the  current 
interpretation  for  unescorted  access  that 
an  individual  having  une.scorted  access 
to  several  le.ss  than  category  2  quantity 
sources  which  are  .secured  behind  their 
own  physical  barrier  would  not  require 
incdusion  in  the  trustworthiness  and 
reliability  determination  program.  'I'he 
commenter  noted  that  th(?  rule  defines 
unescorted  access  to  include 
individuals  who  have  access  to 
sufficient  quantities  of  radioactive 
materials  siu;h  that  the  individual  could 
successfully  accumulate  lesser 
quantities  of  material  into  a  category  1 
or  category  2  (juantity.  The  commenter 
noted  that  this  is  a  significant  change 
and  would  result  in  a  big  increase  in  the 
number  of  individuals  who  will  need 
background  checks  completed  or  r(!quire 
very  complex  sourc:e  handling 
procedures  to  prcn-ent  the  ability  to 
aggri!gate  sources.  One  commenter 
noted  that  the  examples  ]jrovided  in  the 
.Stalenionts  of  (ionsideration  did  not 
appear  to  apply  to  an  individual  with 
access  to  imdtiple  licensee  facilities 
listed  on  the  same  licen.se  or  multiple 
separate  licenses  by  the  same 
organization.  The  commenter  noted  that 
these  persons  could  aggregate  materials 
just  as  easily  as  if  they  were  at  a  single 
location  under  one  license,  Imt  the 
security  rules  would  nf)t  apjjly  to  tliem. 
One  commenter  stated  that  the  NRG 
should  reevmluate  tlu;  need  to  include 
accumulation  considerations  for  access 
authorization  control. 

Ri^sponsa:  'Phe  NRG  has  reevaluated 
the  requirement  and  has  revisetl  the 
definition  for  Unescorted  access.  All 
provisions  of  the  rule  now  only  apply  to 
licensees  that  possess  an  aggregated 
quantity  of  radioat:tive  material  that 
equals  or  exceeds  the  category  2 
threshold.  The  term  aggregated  contains 
the  concept  of  co-location  and  breach  of 
a  barrier. 

Comment  A15:  One  commenter 
requested  that  the  NRG  add  a  definition 
for  master  material  license  to  10  GFR 
part  37. 

Response:  The  NRG  disagrees  with  the 
comment.  Master  material  license  is  not 


specifically  mentioned  anywhere  in  the 
regulations,  and  the  NRG  does  not 
believe  that  there  is  a  need  to  mention 
it  in  10  GFR  part  37  as  licenses  are  not 
issued  under  10  GFR  part  37. 

Comment  A16:  One  commenter 
.suggested  including  a  definition  for 
security  plan  at  least  to  the  extent  that 
‘security  plan’  is  meant  to  encompass  a 
description  of  a  licensee’s  background 
investigation  process,  acce.ss  control 
program,  and  physical  protection 
measures  with  those  specific  featun;s  as 
identified  elsewhere  in  the  part. 

Response:  The  NRC  disagrees  with  the 
comment  and  does  not  believe  that  a 
definition  of  security  plan  is  necessary. 
Section  37.43(a)  contains  the  purpose  of 
the  security  plan  and  specifies  in 
general  terms  what  must  be  included  in 
the  .seumrity  plan.  A  definition  would 
not  add  further  to  the  understanding. 

(.'ominenl  A 1 7:  One  commenter 
suggested  that  a  limited  exemption  he 
j)rovided  to  licensees  who  consistently 
meet  tlu!  n;quirements  impo.sed  by  tlie 
orders.  The  commenter  noted  that  the 
NR('  could  establish  criteria  for  the 
assessment  of  licensee’s  security 
programs  and  if  the  firogram  was 
deemed  inadequate,  corrective  af;tion 
could  be  initiated. 

Response:  The  NRC  disagree's  with  the 
comment.  The  NRf;  believes  that  the 
requirements  in  10  (',FR  part  37  are 
nece.s.sary  to  ensure  adequate  protijction 
of  category  1  and  category  2  quantities 
of  radioactivf!  material.  A  licenset!  can 
always  ask  fur  relief  from  a  particular 
measure  and  if  the  NR(^  agr(?es  tliat 
adequate  basis  exists  and  that  it  is 
protective  of  public  health  and  safety,  it 
can  grant  the  reqiu;st. 

Comment  AW:  One  commenter,  while 
supporting  the  dec'.ision  to  limit  the  ride 
to  cati'gory  1  and  category  2  sotirces, 
noted  that  not  all  category  2  .sources  are 
realistically  in  danger  of  being  tam|jered 
with,  particularly  in  large  medical 
facilities  w'ith  exhaustive  .security 
controls  in  place.  The  commenter  noted 
that  if  a  large  medical  facility’s  .securitv 
measures  are  breached,  sealed  sources 
in  medical  devices  are  generally  not 
readily  accessible  even  by  technicians 
with  highly  specialized  skills  and  tools. 
Two  commen<ers  suggested  exempting 
medical  and  research  facilities  from  all 
of  the  10  (;FR  part  37  requirements 
except  for  the  security  program  or 
security  plan.  'I’he  commenters  noted 
that  the  public  pays  for  and  benefits 
from  medical  and  research  use  of  these 
sources,  and  as  such,  should  have  a 
higher  acceptable  risk.  The  commenters 
noted  that  this  is  similar  to  the  basic 
premise  behind  the  patient  release 
criteria  in  10  CFR  part  33  (§  35.75), 
generally  licensed  sources,  tritium  exit 


signs,  and  smoke  detectors,  w'here  the 
public  can  have  a  higher  acceptable  risk 
for  the  benefits  which  the  materials 
bring  them. 

Response:  The  NRG  disagrees  with  the 
comment.  The  category  1  and  category 
2  quantities  of  radioactive  material 
posses.sed  by  a  medical  facility  present 
the  same  risk  as  category  1  and  category 
2  quantities  of  radioactive  material 
po.ssessed  by  other  licensees.  Almost 
any  user  could  argue  that  its  use 
benefits  society  in  some  manner.  The 
comparison  to  geijerally-licen.sed 
sources  is  not  applicable,  as  generally 
licensed  sources  contain  less  than 
category  2  quantities  of  radioactive 
material  and  are  considered  safe  for  u.se 
without  additional  measures. 

Comment  Alt):  One  commenter 
ex])ressed  concern  that  the  source 
aggregation  changes  could  cau.se 
additional  medical  facilities  to  come 
under  the  rule.  The  commenter  was 
opposed  to  the  rule  applying  to  any 
facilities  beyond  those  under  the  orders. 

Response:Thc  application  of  the 
source  aggregation  criteria  has  not 
changed  from  the  orders.  The  concept  of 
co-location  and  breaching  of  a  common 
physical  barrier  are  still  factors.  While 
the  rule  may  apply  to  licensees  that 
w'ere  not  subject  to  a  particular  order, 
the  licensee  would  onlv  be  subject  to 
the  requirements  if  it  aggregates  the 
material.  Some  licensees  that  have  an 
aggregated  category  1  cpiantity  may  have 
only  been  subject  to  the  Increased 
Control  Orders  and  would  now  bo 
subject  to  some  additional  requirements 
under  the  rule  that  apply  to  all  licensees 
that  po.ssess  a  i.ategory  1  quantity  of 
radioactive  material. 

Comment  Several  commenters 
expressed  concern  about  the  extension 
of  applicability  for  the  jjroposed  rule 
beyond  byproduct  materia!  licensees  to 
power  reactor,  research  and  test  reactor, 
and  fuel  cycle  licensees.  Commenters 
noted  that  extending  the  requirements 
to  large  component  or  radioactive 
material  storage  fatalities  loc;ated  on 
power  reat;tor  plant  sites  ajrpears 
unwarranted,  (iommenters 
recommended  limiting  the  applicability 
to  exclude  material  that  meet  a  criterion 
for  a  specific  activity,  surface 
contaminated  objects,  bulk  pai:kages 
with  mass  exceeding  100  jiounds  or 
limit  aggregating  material  to  a  small 
number  (fewer  than  10)  of  discrete 
sources,  and  areas  where  a  large  number 
of  packages  containing  low 
concentrations  of  radionuclides  of 
interest  are  stored  over  a  very  large  area, 
because  they  believe  the  risk  is  low  and 
should  not  present  a  security  concern. 
Commenters  recommended  that  an 
appropriate  threshold  be  developed  that 
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exempts  large  volume  or  weight  of  a 
single  item  or  of  the  aggregated  quantity 
such  that  exemption  requests  are  not 
necessary  and  the  security  provisions  of 
10  CFR  part  37  would  not  apply. 
Commenters  noted  that  such  materials 
are  typically  either  of  such  large  mass  or 
volume,  or  of  such  a  diffuse 
constitution,  that  they  should  be 
considered  low  risk  for  any  malevolent 
purpose.  Commenters  noted  that  the 
industry  is  concerned  that  ca.sting  a 
wide  net  will  present  a  situation 
whereby  certain  categ(xries  of  facilities 
are  regulated  through  exemptions. 

One  commenter  suggested  that  NRC 
should  consider  using  do.se  rates  at  1 
meter  relative  to  the  Appendix  I 
definitions  in  IAEA  TECD(X"-1344  for 
other  than  sealed  sources  as  an 
alternative.  The  commenter  noted  that 
the  IAEA  document  acknowledges  that 
the  categorization  system  may  not  be 
appropriate  for  waste  management.  The 
commenter  noted  that  tables  in  the 
document  are  ba.sed  primarily  on 
discrete  sealed  sources  of  very  high 
specific  activity  and  do  not  apply  to 
packages  in  transport.  The  commenter 
further  noted  that  IAEA  also 
recommends  100  rads  (1  Cy)  to  bone 
marrow  in  100  hours  at  1  miiter  from 
sources  that  cannot  be  f;arried  as  the 
threshold  for  a  “dangerous”  .source. 

With  a  category  2  source  threshold  at  10 
X  13,  (his  also  provides  a  practical 
justification  for  exempting  low  specific 
activity  (LSA)  materials,  as  they  are 
restricted  to  do.se  rates  of  1  rem/b  at  3 
meters.  Using  very  restrictive  point 
source  consideration  an  inverse 
square  relationshiji),  ESA  materials 
cannot  result  ni  dose  rates  exceeding  10 
rads/b  at  1  meter.  The  other 
deterministic  considerations  presented 
in  the  TE('.I3(3('.  are  similarly  bounded 
by  the  low  specific  activity  of  such 
wa.stes. 

Commenters  noted  that  there  is  a 
di.stint;t  difference  between  a  given 
amount  of  activity  confined  in  a 
relatively  small  sealed  source  and  the 
same  quantity  dispersed  around  a  large 
site  in  numerous  containers,  none  of 
which  individually  contains  activity 
approaching  a  category  2  amount. 
C'ommenters  noted  that  low  specific 
activity  material,  objects  with  low  levels 
of  surface  contamination,  or  numerous 
small  sourf;es  would  not  be  attractive  for 
theft  or  sabotage  because  of  the  disperse 
nature  of  the  radioactivity.  One 
commenter  noted  that  this  is  recognized 
in  the  transportation  arena  that  allows 
use  of  industrial  packages  for  low 
specific  activity  and  surface 
contaminated  materials  versus  more 
robust  Type  A  or  Type  B  packages  for 
shipping  higher  activity  materials. 


Commenters  noted  that  tbe  packaging 
of  the  source  is  relevant  to  potential 
theft  and  diversion.  Commenters 
indicated  that  a  quantity  of  material 
where  the  total  activity  exceeds  a 
category  2  level  but  is  dispersed  in 
contaminated  metal  and  other  material 
within  one  or  more  largo  concrete  and/ 
or  steel  containers  presents  a  different 
hazard  than  the  same  amount  in  a 
relatively  small  unshielded  source, 
('ommenters  noted  that  large  and  heavy 
containers  are  difficult  to  move  and 
steal  without  detection  and  that  the 
containers  themselves  are  self- 
protecting  from  a  sabotage  point  of 
view.  The  commenter  noted  that  this  is 
important  for  licensees  engaged  in 
decommissioning,  processing,  and 
shipping  of  bulk  waste  material, 
('.ommenters  noted  that  the  volume  and 
mass  required  for  a  cat(^gory  2  quantity 
of  material  renders  theft  an  incredible 
scenario  and  that  damaging  and 
dispersing  a  category  2  quantity  of 
material  such  that  deterministic  effects 
result  from  internal  or  external 
exposures  are  m)t  credible. 

Commenters  provided  examples  of: 

(1)  A  commercial  waste  processor  that 
could  have  several  thousand  packages 
in  a  common  storage  area,  each 
c:ontaining  waste  forms  of  relatively  low 
specific  activity  and  each  with  a  mass 
of  several  humlred  to  several  thousand 
pounds  and  (2)  a  radioactive  wa.ste 
disposal  facility  that  has  a  6()-car  train 
ot  radioactive  waste  within  its 
controlled  area. 

/h.'.s/jo/t.s'e;  The  N'RCi  agrees  with  the 
comment  in  part.  The  NRC  has 
determined  that  it  is  appropriate  to 
include  a  partial  exemption  in  the 
regulation  instead  of  treating 
exemptions  requests  on  a  case-by-case 
basis.  Paragraph  (c)  has  been  added  to 
§37.1  I  to  address  radioactive  waste 
materials.  The  provision  does  recpiire 
that  .some  .security  measures  be  applied 
to  the  waste,  but  the  majority  of  the  10 
(TR  part  37  requirements  would  not 
apply.  Measures  include  the  u.se  of 
continuous  physical  barriers,  alarmed 
locked  gates  or  doors,  and  assessment 
and  response  of  unauthorized  entry.  The 
provision  does  not  include  the  usf;  of 
dose  rates,  but  would  covei*  much  of  tbe 
low  specific  activity  waste  addressed  by 
the  comment. 

Comment  A21:  One  commenter  felt 
that  the  proposed  requirements  should 
not  apply  to  holders  of  category  2 
.sources,  |)articularly  since  the  new 
requirements  would  not  apply  to  the 
transshipment  of  category  1  and 
category  2  sources.  The  commenter 
noted  that  if  the  juarez,  Coiana  and 
Mayapuri  radioactive  material  dispersal 
incidents  all  occurred  in  the  United 


States,  in  a  single  year,  the  annualized 
risk  of  premature  death  would  be  a 
small  frac;tion  of  the  lE-6  probability 
frequently  used  in  establishing 
regulatory  requirements. 

Besponse:  The  NRC  disagrees  with  the 
comment  that  the  security  provisions 
should  not  apply  to  category  2  sources. 
The  Commission  has  determined  that 
category  2  sources  are  risk  significant 
and,  therefore,  warrant  additional 
security  measures.  The  NRC'  does  not 
regulate  transshipments. 

Comment  A22:  (3ne  commenter  noted 
that  the  scope  suggests  that  10  Cd’R  part 
37  applies  to  any  person  who  is 
authorized  to  possess  or  use  category  1 
or  category  2  quantities  of  radioactive 
material  at  any  site  or  contiguous  sites 
subject  to  the  control  by  the  licensee. 

The  commenter  pointed  out  that  when 
radioactive  material  is  used  at 
temporary  job  sites,  tbe  licensee  will  be 
in  control  of  the  quantities  of 
radioactive  material,  but  may  not 
neces.sarily  be  in  control  of  the  sites. 

The  commenter  al.so  not<;d  that  the 
scope  does  not  indicate  that  this  applies 
to  ptirsons  who  have  access  to  S(31-M 
and  implies  it  only  applies  to  those 
authorized. 

Hesponse:  The  NRCi  agrees  that  the 
language  may  be  confusing  as  it  applies 
to  temporary  job  sites  and  has  revi.sed 
the  scope  to  clarify  the  intent.  The 
requirements  of  10  CFR  part  37  do  not 
apply  to  Sf3I-M.  However,  some  of  the 
security  information  developed  under 
10  tiFR  part  37  would  be  considered 
Sr,I-M  and  needs  to  be  protected  in 
accordance  with  10  CFR  part  73.  The 
requiniinents  for  SGI-M  are  contained 
in  §§  73.21  and  73.23. 

Comment  A22:  One  commenter  stated 
that  the  exemption  provided  in 
§37.1 1(b)  for  facilities  with  10  {3'R  part 
73  security  plans  should  be  retained  but 
offered  a  suggested  revision  to  clarify 
who  has  inspection/security  oversight. 
The  commenter  noted  that  it  would  be 
a  significant  paperwork  ta.sk  to  keep 
records  showing  compliance  with  both 
sets  of  controls  without  a  real  increase 
in  the  .security  of  either  material.  'I'he 
commenter  also  noted  that  it  would  be 
an  added  inspection  burden  if  the 
program  required  separate  inspections 
by  an  Agreement  State  and  the  NRC. 

The  commenter  suggested  adding  a 
.sentence  at  the  end  of  the  paragra})h: 
“Although  the  NRC'  maintains  primary 
oversight  of  these  facilities,  inspection 
by  Agreement  State  re])resentatives  is 
Ijermitted.” 

Hesponse:  The  NRC  is  retaining  the 
exemption  for  licensees  that  possess  the 
category  1  or  category  2  quantities  of 
radioactive  material  under  an  NR(3 
licen.se.  For  those  licensees  located  in 
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non-Agreement  Stales,  the  licensetj  can 
choose  if  it  wants  to  protect  the  material 
under  the  security  plan  required  by  10 
CFK  part  73  and  approved  by  the  NRC 
or  protect  the  material  under  a  10  CFR 
part  37  security  plan.  If  the  material  is 
protected  under  a  10  CFR  part  73 
security  plan,  the  licensee’s  records 
should  note  that  the  material  is 
protected  under  a  10  CTR  part  73 
security  plan.  Any  inspection  would  be 
against  the  security  plan  under  which 
the  material  is  protected,  f’or  licensees 
that  are  located  in  an  Agreement  Slate 
and  possess  category  1  or  category  2 
quantities  of  radioactive  material  under 
an  NRC  license,  the  licen.soe  can  choose 
whether  to  protect  the  material  under 
the  10  CFR  part  37  or  the  required  and 
approved  10  CFR  part  73  security  plan. 
For  licensees  that  pos.sess  the  category 
1  or  category  2  quantities  of  radioactive 
material  under  an  Agreement  State 
license,  it  will  be  up  to  the  Agreement 
State  to  decide  if  it  will  allow  the 
licensee  to  protect  the  material  under  an 
NRC-roquired  and  approved  10  CFR  part 
73  security  plan.  The  licensee  would 
want  to  discuss  this  with  its  State 
regulator.  Agreement  States  are  not 
required  to  adopt  the  provision  on 
exemptions  in  §  37.11(b)  as  a  matter  of 
compatibility.  As  for  adding  a  provision 
to  allow  State  personnel  to  inspect,  the 
NRC  disagrees  with  the  comment.  A 
new  provision  is  not  nece.s.sary  to  allow 
an  Agreement  State  to  inspect  against  a 
license  that  it  has  issued. 

Comment  A24:  One  commenter  stated 
that  the  NRC  should  not  promulgate  the 
rule  for  licensees  currently  under  NRC 
274i  Security  and  Fingerprinting  Orders 
specified  in  FA-08-225  issued  August 
29,  2008.  The  commenter  noted  that 
these  licensees  are  few  in  number,  and 
the  NRC  should  continue  to  regulate 
them  under  the  existing  orders.  The 
commenter  noted  that  this  should 
include  possession  of  certain  isotopes 
greater  than  category  1.  The  commenter 
suggested  new  paragraphs  for  §  30.34  as 
follows;  “30.34(m)  Security 
requirements  for  licenses  who  possess 
an  individual  source  less  than  category 

1  but  greater  than  or  equal  to  category 

2  of  the  isotopes  listed  in  Appendix  E 
to  10  CFR  part  20 — Nationally  Tracked 
Sources  Thresholds.  Licensees  or 
applicants  must  submit  to  NRC  for 
review  and  approval  of  information  to 
comply  with  the  requirements  and  time 
frames  specified  in  NRC  Order  EA-07- 

<  305  dated  December  5,  2007,  and  its 

attachments  titled  “Table  1 
Radionuclide  of  Concern  and 
Attachment  3  Specific  Requirements 
Pertaining  to  Fingerprinting  and 
Criminal  Records  Checks”  which  are 


incorporated  hy  reference  (or  listed  in  a 
new  Appendix  F  of  10  CFR  part  30). 

This  rule  is  in  addition  to  any  other 
requirements  specified  in  applicable  10 
CFR  parts.”  and  “30.34|n)  Licensees 
must  notify  NRC  of  their  intention  to 
possess  an  individual  source  greater 
than  category  1  of  the  isotopes  listed  in 
Appendix  F  to  10  CFR  part  20 — 
Nationally  Tracked  Sources 
Threshohls.” 

Two  commenters  stated  that  the 
authority  to  regulate  the  physical 
protection  of  category  1  and  2  quantities 
of  material  in  transit  (subpart  D)  should 
not  be  relinquished  to  the  Agreement 
States.  The  commenter  noted  that  while 
the  adequacy  and  compatibility 
requirements  of  Agreement  State 
programs  would  require  the  Agreement 
State  regulations  to  be  “essentially 
identical”  to  those  contained  in  subpart 
D,  there  are  several  instances  where 
Agreement  State  regulations  include 
requirements  in  addition  to  those  found 
in  the  analogous  NRC  regulations.  The 
commenter  noted  that  Agreement  State 
regulations  that  go  beyond  those 
contained  in  subpart  D  could  hinder 
interstate  commerce  and  result  in 
additional  burden  and  expen.se  to  the 
licensees.  Another  commenter  stated 
that  there  is  value  to  Federal 
preemption  in  regulating  the 
transportation  security  of  category  1  and 
category  2  quantities  of  radioactive 
material  as  this  would  ensure 
uniformity  of  the  administration  of  the 
requirements.  One  commenter  suggested 
that  the  authority  be  transferrer!  to  DOT 
and  not  the  States. 

Two  commenters  .stated  that  the  NRC 
should  retain  authority  for  the  security 
of  category  1  licensees  under  common 
defen.se  and  security  unless  the  States 
are  given  authority  to  regulate  all 
aspects  of  category  1  sources.  The 
commenters  noted  that  the  rule  does  not 
give  the  States  authority  to  regulate  the 
.safeguards  information  and.  therefore, 
the  regulatory  authority  would  be  split. 
Commenters  suggested  removing  the 
SGI  designation.  One  commenter  noted 
that  under  Supplementary  Information 
Item  II.(A)(10),  it  states,  “Although  the 
NRC  relinquishes  authority  to  States  for 
certain  materials,  under  section  274(m) 
of  the  AEA  no  such  agreement  will 
affect  the  authority  of  the  Commission 
to  take  regulatory  action  to  protect  the 
common  defense  and  security.”  The 
commenter  noted  that  Item  11  states, 
“The  provisions  put  in  place  for  the 
inspection  of  licensees  that  received  the 
orders  issued  under  common  defense 
and  security  would  remain  in  place 
until  the  State  implements  the 
requirements.”  The  commenter  stated 
that  this  contradicts  Item  19  which 


states  the  NRC  will  not  enter  .such 
agreement  for  common  defense  and 
security.  The  commenter  indicated  that 
category  1  materials  must  be  considered 
under  the  terms  of  common  defense  and 
security  and  should  remain  under  NRC 
jurisdiction  for  .security.  The  commenter 
noted  that  the  proposed  rule,  states 
“licensees  who  activities  are  covered 
under  part  73  would  be  exempt  from 
part  37.”  The  commenter  stated  that 
mo.st  of  the  irradiator  requirements 
(SGl-M)  are  ba.sed  in  10  GFR  part  73 
and  therefore  indicates  that  there  are  no 
category  1  licensees  that  are  subject  to 
State  purview.  The  commenter  noted 
that  there  are  references  to  SGl-M  in  the 
proposed  rule  which  further  leads  to  the 
need  for  clarification. 

One  commenter  noted  the  drafted 
document  appears  to  be  inconsistent  in 
this  regard  and  that  the  issue  of 
jurisdiction  and  responsibility  for  these 
licensees  must  be  clearly  made  and  the 
nece.s.sary  inclusions  and  exclusions  to 
the  rules  made  accordingly. 

fiasponse:  The  NRG  disagrees  with  the 
comment.  The  NRG  believes  that  it  is 
appropriate  for  the  Agreement  States  to 
regulate  the  physical  protection  of 
category  1  and  category  2  quantities  of 
radioactive  material.  Although  some  of 
the  security  information  is  considered  to 
be  SGI-M  under  10  GFR  part  73,  the 
NRC  does  not  believe  that  this  prevents 
the  Agreement  States  from  regulating 
the  security  aspects  for  those  facilities. 
While  the  State  could  not  inspect  the 
SGI  provisions  for  protection  of  the 
material  unless  it  entered  into  a  274i 
Agreement  with  the  NRC,  the  State 
could  inspect  and  enforce  the 
provisions  of  10  CFR  part  37.  The 
exemption  provided  in  §37.11  was 
intended  to  only  cover  facilities  that  had 
a  security  plan  under  10  CFR  part  73 
and  not  the  information  protection 
aspects.  The  NRC  has  clarified  the 
exemption.  Se-e  also  the  responses  to 
comments  A23,  A46.  and  A47  and  the 
response  to  question  10  in  Section  11. A 
of  the  Statement  of  Considerations. 

Comment  A25:  One  commenter  noted 
that  the  rule  should  adopt  the  entire 
categorization  of  radioactive  sources 
from  the  IAEA  Safety  Guide  No.  RS-G- 
1.9 — Categorization  of  Radioactive 
Sources.  The  commenter  pointed  out 
that  the  IAEA  Safety  Guide  provides  a 
more  robust,  risk-based  categorization  of 
quantities  than  the  categorization 
provided  in  the  proposed  rule  as  it 
describes  five  different  categories  that 
differentiate  sources  possessed  by 
various  licensees  ba.sed  on  quantity  as 
well  as  use.  The  commenter  also  stated 
that  the  rule  should  be  limited  to  source 
quantities  characterized  as  category'  1 
and  category  2  in  the  IAEA  Safety 
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(Juide.  The  commenler  noted  that  the 
types  of  soiin.es  used  in  refineries  and 
petrochemical  plants  are  considered 
category  3  and  according  to  the  lAKA 
Safety  Guide,  the  types  of  sources  used 
in  refiiH!ries  and  petrochemic;al  plants 
present  less  risk  than  the  source 
(piantities  in  cattigorv  1  and  2. 

liesponsu:  While  the  NRG  agrees  that 
category  3  sources  pre.sent  less  risk 
individually  than  category  2  sources, 
the  NRG  disagrees  with  the  remainder  of 
the  comment.  Unlike  RS-<i-1.9,  the 
NRG  and  the  IAEA  Gode  of  Gonduct  do 
not  consider  u.se  (e.g.,  fixed  gauges,  well 
logging,  and  radiography)  in  the 
determination  of  source  categorization. 
Regardless  of  its  intended  use,  any 
category  2  quantity  may  pose  a 
significant  risk  to  individuals,  .soci(!ty, 
and  the  environment.  Additionally,  10 
(T’R  part  37  applies  not  only  to  sources, 
but  also  to  bulk  material.  The  rule  also 
addresses  aggregation  of  radioactive 
material  at  or  above  the  category  2 
threshold.  If  several  sources  are  stored 
together  that  individually  are 
considered  to  category  3  sources,  hut 
together  form  an  aggnjgated  category  2 
quantity,  the  attractiveness  of  the 
material  as  a  group  would  he  the  same 
as  if  then;  were  only  one  category  2 
.source.  If  the  sources  used  in  the 
refineries  and  petrochemical  plants  are 
not  aggregated.  10  GFR  part  37  would 
not  apply. 

(AHiinwnt  A26:  One  commenter 
indic:ated  that  for  facilities  covered 
under  the  Maritime  Transportation 
Security  Act,  the  rule  would  mean 
additional  burdens,  redundancies  and 
confusion.  The  commenter 
recommended  that  for  facilities 
regulated  under  DHS/UOT  Personnel 
Surety  programs,  the  rule  should  allow 
a  program  of  reciprocity  to  reduc:e 
redundancy.  The  commenter  noted  that 
at  National  Petrochemical  &  Refiiujrs 
Association  (NPRA)  member  facilities, 
the  Radiation  Safety  Offil^er  (RSO)  and 
technicians  have  intimate  contact  with 
source  holders  and  the  rule  would  be 
btfst  implemented  by  the  RSO  and 
technicians  and  not  the  entire  facility 
population. 

Hesponse:  The  NRG  disagrees  that  the 
rule  imposes  additional  burdens, 
redundancies,  and  confusion.  The 
Maritime  Transportation  Security  Act, 
which  amends  the  Merchant  Marine  Act 
of  1936,  establishes  a  program  to  ensure 
greater  security  for  United  .States  * 
seaports  and  provides  requirements 
pertaining  to  personnel  whose  duties 
are  related  to  import  and  export 
activities  at  the  ports.  Part  37 
transportation  requirements  only  apply 
to  the  domestic  portion  of  an  import  or 
export.  For  an  import,  the  provisions 


woidd  a|)ply  once  the  shipment  clears 
customs  and  for  exports,  up  to  the  point 
the  shipment  crosses  the  border. 

Holders  of  the  TWIG  do  not  need  to 
undergo  fingerprinting  and  the  FBI 
criminal  history  records  check  .again  as 
§37.29  relieves  them  from  the 
requirement.  However,  the  individuals 
would  need  to  undergo  the  remaining 
elements  of  the  background 
investigation. 

As  for  the  NPRA  member  fa(  ilities, 
the  provisions  for  access  authorization 
under  10  GFR  part  37  would  only  applv 
if  the  facility  allows  unescorted  access 
to  category  1  or  cattjgory  2  quantities  of 
radioactive  material.  The  licensee 
decides  who  is  in  charge;  of  the  .securitv 
program  as  the  regulations  do  not 
specify  any  specific  position. 

Comnnmt  A27:  One  commenter  asked 
for  clarification  whether  the  provisions 
apply  to  those  licensees  authorized  to 
possess  the  material  or  tho.se  that 
actually  possess  the  material.  The 
commenter  noted  that  the  language 
discrepancy  occurs  throughout  the  rule 
and  must  be  corrected.  Another 
commenter  asked  that  the  requirements 
be  spelled  out  separately  to  avoid 
confusion. 

Ilespnnse:  The  proposed  rule 
contained  some  provisions  that 
pertained  to  licensees  that  were 
authorized  to  possess  category  1  or 
category  2  quantities  of  radioactive 
material.  The  final  rule  contains 
provisions  that  apply  only  to  tho.se  that 
actually  posscjss  and  aggnjgale  the 
material  tfJ  a  category  1  or  category  2 
quantity. 

(Miumeni  A28:  Some  commenters 
objected  to  the  need  to  submit 
compliance  information.  The 
commenters  felt  that  this  is  an 
unnecessary  burden  to  both  tlie 
licensees  who  have  already 
implemented  a  program  and  the 
regulatory  agency.  The  commenters 
noted  that  the  licensees  subject  to  this 
part  have  already  been  inspected 
multiple  times  and  have  e.stablished  a 
compliance  history,  and  therefore  these 
licensees  should  be  exempted  from 
having  to  resubmit  exi.sting  information. 
One  c:ominenter  thought  that  the 
provision  was  vague  as  written  and 
requested  clarification  that  compliance 
with  the  provision  would  be  achieved 
by  submitting  a  letter  to  the  NRG 
indicating  that  the  licensee  has 
succe.ssfully  implemented  the  program. 
One  commenter  noted  that  the  NRG 
must  identify  in  the  regulation  what 
essential  elements  are  to  be  included 
because  placing  the  information  in 
guidance  is  unacceptable.  One 
commenter  thought  the  provisions 
should  be  removed  from  the  rule  but  if 


retained  offered  suggested  language. 

One  commenter  stated  30  days  did  not 
provide  adequate  time,  ("ommenters 
noted  that  requiring  a  licensee  to  report 
compliance  was  an  unnece.ssary  burden 
as  licensees  are  expected  to  comply  and 
that  the  normal  terms  of  implementation 
for  rulemaking  are  adequate.  One 
commenter  suggested  deleting  §  37.41(d) 
as  unnecessary  since  current 
implementation  of  the  Increased  (’ontrol 
Orders  is  an  adequate  basis  to  conclude 
the  current  licen.sees  will  transition  to 
compliance  with  the  new  regulations. 

Rpsponsr:  The  NR(^  agrees  that  the 
submittal  of  compliance  information  is 
not  needed  and  has  removed  tin; 
rtjquirement  from  the  rule.  The  NRG  and 
the  Agreement  .States  already  know 
which  licensees  will  need  to  implement 
10  GFR  part  37.  A  provision  has  b(!en 
added  in  §37.41  to  require  a  licensee 
that  has  never  implemented  the  orders 
or  10  GFR  part  37  to  notify  the  NRG  90 
days  before  aggregating  material  to  a 
category  1  or  category  2  quantity  of 
radioactive  material. 

(Mimnent  A29:  Gne  c;ommenter  statetl 
that  in  §  30.32  tht;  wording  implies  the 
application  must  intdude  an  affirmation 
that  the  propo.sed  security  program 
meets  the  requirements  in  10  GFR  part 
37.  The  commenter  stated  that  instead 
the  application  should  include  a 
proposal  as  to  how  the  reejuirements 
will  be  satisfied  and  be  subject  to 
evaluation  for  sufficiency.  The 
commenter  suggested  the  following 
language:  “(1)  An  application  for  a 
specific  licen.se  to  use.  store,  or 
transport  category  1  or  category  2 
quantities  of  radioactive  material  inu.st 
include  information  outlining  the 
applicant’s  security  program  designed  to 
.satisfy  the  requirements  in  part  37  of 
this  chapter.” 

Ihisponsa:  'The  NRf  ]  has  reevaluatful 
the  need  for  the  requirement  and  has 
decided  that  it  is  unnecessary.  A  new 
applicant  will  be  evaluated  on  the  need 
to  implement  10  C^FR  part  37  as  part  of 
a  prelicensing  review  and  inspection.  If 
the  licensee  will  be  aggregating  the 
material  to  a  category  1  or  category  2 
quantity  of  radioactive  material,  the 
licen.see  will  be  expected  to  implement 
the  provisions  of  part  37  before 
receiving  a  license. 

Comment  A30:  One  commenter  noted 
that  in.stitutions  that  have  aggregated 
material  may  require  significant  time  to 
implement  the  provisions  as  it  will 
require  a  financial  investment.  The 
commenter  did  not  suggest  an 
appropriate  timeframe.  Several 
commenters  noted  that  30  days  for 
implementation  was  not  sufficient  for 
the  changes  that  need  to  be  made.  Two 
commenters  suggested  a  1-year  effective 
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(iatii.  (^onunentors  supported 
terminating  th<^  orders  on  the  effective 
date  of  the  rule  to  avoid  confusion  and 
noncomplianc*;.  (Jne  coinmenter  stat(;d 
that  the  rule  should  be  clarified  as  to  the 
compliance  date  and  asked  what 
happens  if  a  licensee  is  not  in 
compliance  by  that  date.  ()ne 
coinmenter  noted  that  it  w^ould  be 
difficult  to  comply  with  the  .3()-day 
timeframe  for  preparing  and 
implementing  the  .security  plan  and 
implement  the  .security  program  at  least 
HO  davs  before  it  “  *  *  *  aggregates 
radioactive  material  to  a  quantity  that 
espials  or  exceeds  the  category  2 
thresholds.”  The  coinmenter  further 
noted  that  work  varies  significantly 
from  project  to  project  and  that  .security 
plans  that  are  sufficiently  robust  to  be 
effective  also  w'ould  vary  significantly. 
The  coinmenter  noted  that  it  is  not 
possible  to  jirepaie  or  implement  a 
project-specific  security  plan  without 
knowing  the  details  of  the  project  and 
that  frequently  licensees  need  to 
mobilize  and  initiate  w'ork  within  a 
matter  of  a  few  days,  w'hich  would  not 
be  possible  if  a  90-day  advance  notice 
was  required. 

Rf^sponsn:  1'he  NRC  notes  that  the 
propo.sed  rule  indicated  that  the  final 
rule  would  be  implemented  270  days 
after  jiublication  in  the  Federal 
Register.  The  30-day  timeframe  w'as  for 
the  licen.see  to  submit  compliance 
information.  The  NRC  has  removed  the 
requirement  to  submit  the  compliance 
information.  In  addition,  the  NRCi  is 
providing  a  1-year  implementation 
period  for  the  final  rule.  This  should 
allow  ample  time  for  licensees  to 
implement  the  requirements,  including 
the  development  of  any  new  procedures 
and  the  conduct  of  necessary  training. 
Agreement  States  will  be  given  3  years 
from  publication  of  the  final  rule  to 
adopt  the  rule  provisions  instead  of 
from  the  effective  date.  This  will  still 
provide  the  States  with  a  3-year  window 
to  adopt  the  regulations. 

(k)mmcnt  ATI;  One  coinmenter  noted 
that  its  business  depends  on  the  ability 
to  not  co-locate  or  aggregate  its 
radioactive  material  and  that  it  manages 
its  radioactive  material  through  quantity 
control  and  physical  separation  of 
material  not  in  u.se  at  any  one  time.  'I’he 
commenter  noted  that,  if  it  was  required 
to  aggregate  all  of  its  material,  which 
includes  the  standard,  returned  sources, 
sources  packed  and  ready  to  ship,  cell 
w'aste  {cell  sweep,  dicst,  chips),  plus 
isotope  material,  it  w’ould  be 
continuously  above  the  category  2 
threshold,  and  the  additional 
requirements  would  he  a  significant 
economic  hardship  on  the  company. 


/fe.s/io/i.se;  The  rule  does  not  reipiire 
co-location  nr  aggregation  of  radioactive 
material.  If  a  licensee  does  not  aggregate 
the  material  above  a  category  2 
threshold,  the  licensee  w  ill  not  need  to 
implement  the  provisions  of  10  (.TR 
part  37.  The  final  rule  only  applies  to 
those  licensees  that  possess  aggregated 
quantities  at  or  above  the  categorv  2 
threshold. 

Commen/  A32:  Several  commenters 
objerled  to  the  change  from  a  3-year 
retention  period  for  records  to  a  .5-vear 
retention  period.  One  of  the  commenters 
believed  that  the  change  from  the 
standard  practice  where  most 
documents  in  the  indu.stry  have  a 
mandated  3-year  retention  period  is 
redundant  ami  unnecessary  and  will 
add  a  |)otential  for  confusion  wlu're 
none  need  exist.  One  commenter 
questioned  why  there  w'as  a  need  to 
keep  super.seded  portions  of  procedures 
and  the  security  plan  for  years.  The 
commenter  stated  that  this  w'as  an 
added  burden  and  does  not  add  to  the 
.sef:urity  of  the  material  or  to  the 
jirotection  of  the  health  and  welfare  of 
the  general  public.  'I'he  commenter  also 
questioned  the  need  to  keep  training 
records  for  5  years  stating  that  it  should 
be  adequate  for  a  licensee  to  show  that 
it  is  conducting  annual  training  and 
suggesting  a  1-year  retention  period. 

Rosponse:  I’he  NR('  agrees  with  the 
comment  on  the  retention  period  and 
has  changed  the  record  retention  {uiriod 
for  most  records  to  3  years.  vSafety 
records  are  maintained  for  3  years,  and 
the  NR(;  agrees  that  there  is  no  benefit 
to  keeping  only  the  security  records  for 
.“j  years.  There  are  a  few  licenses  that 
have  an  inspection  frequency  of  5  years; 
however,  the  majority  of  the  licensees 
impacted  by  10  CiFR  part  37  have  a  3- 
year  inspection  frequency.  Superseded 
proc:edures  and  training  rec.ords  are 
necessary  from  an  inspection  and 
enforcement  aspect. 

Commen/  ATT;  One  commenter 
questioned  how'  long  to  hold  on  to  the 
old  security  plan  once  it  is  updated  and 
how  long  the  documentation  of  the 
c;oordination  activities  is  to  be 
maintained.  Another  commenter 
recommended  changing  the  record 
retention  period  for  the  .security  plan  so 
that  the  record  could  be  destroyed  5 
years  after  it  is  no  longer  needed.  'I’he 
commenter  noted  that  there  was  no 
value  in  keeping  the  security  plan  once 
a  licensee  was  no  longer  allowed  to 
possess  materials  that  would  require  a 
security  plan. 

Hesponsa:  Soi'Mon  37.43(a)(4) 
specifies  that  the  superseded  portions  of 
the  security  jilan  be  retained  for  3  years 
(note  the  proposed  rule  specified  5 
years).  For  any  record  wdiere  a  retention 


period  is  not  specified,  §  37.103 
sjiecifies  that  the  ret.ord  be  retained 
until  the  Commission  terminates  the 
license.  The  NR(’,  has  added  a  retention 
period  of  3  years  for  the  documentation 
records.  The  NRfi  agrees  with  the 
comment  and  has  changed  37.43(a)(4) 
to  indif;ate  that  the  .security  plan  must 
be  retained  for  3  years  after  it  is  no 
longer  required. 

Comment  A34:  One  commenter 
requested  clarification  in  §37.101  on 
the  concept  of  ‘.safeguards  against 
tampering  with”  to  preclude 
unwarranted  interpretations  during  a 
regulatory  inspection  about  the 
reijuiremenis  for  records.  'I’he 
commenter  offered  suggested  language 
as  follows:  “the  licensee  shall  maintain 
adequate  safeguards  against  tampering 
with  and  loss  of  records.  The 
requirements  in  §  37.43  for  protection  of 
information  are  not  applicable  to  this 
section.”  Another  commenter 
recommended  replacing  the  term 
“.safeguard”  with  "protect”  in  §.'17.101. 
'Fhe  commenter  felt  that  safeguard 
should  be  only  u.sed  when  referring  to 
safeguards. 

lirsponse:  Thu  NR(]  disagrees  w’ith  the 
comment.  'I’he  records  provision  in 
§37.101  is  identical  to  provisions  in 
other  parts  of  the  regulations.  I’he  NRC 
is  not  aware  of  any  issues  that  have 
arisen  over  interpretation.  'Fhe 
provisions  of  §37.43  would  apply  if  the 
records  were  the  security  plan, 
implementing  procedures,  or  the  li.st  of 
individuals  allowed  unescorted  access. 

Comment  ATT;  One  commenter  stated 
that  the  enforceability  in  regulations  of 
records  retention  for  reporting 
?!uspicious  activities  is  unduly 
burdensome  or;  the  licen.see.  Fhe 
commenter  stated  that  due  to  fhe 
clandestine  nature  of  reporting 
suspicious  activities  to  LLFAs,  the 
licensee  may  not  have  the  b!..FA’.s  or 
NRC’s  Huid  respon.ses  to  the.se  reports 
for  security  reasons  and  that  ongoing 
investigations  ran  encompass  years,  .so 
the  rer;ordkeeping  requirement  is 
inconsistent  and  can  be  inconsistent 
with  other  recordkeeping  reipiirements 
depending  on  the  incident  nature  of  the 
reporting. 

Response:  Fhe  NRCi  does  not 
understand  the  commenter’s  concern. 
I’here  are  no  record  retention 
requirements  associated  with  reporting 
suspicious  activities.  The  3()-day  written 
report  is  not  required  for  suspicious 
activity  reporting.  'Fhe  licen.see  is 
required  to  assess  the  suspicious 
activities  and  notify  the  LLEA,  only  if 
the  licen.see  believes  it  is  appropriate  to 
do  so.  The  licensee  is  only  required  to 
notify  the  NRC  if  the  LLEA  is  notified. 
The  NRC  acknowledges  that  there  is 
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some  subjectivity  involved  in 
determining  what  is  considered  to  be 
suspicious. 

C'.oniment  A36:  One  commenter 
questioned  w’ho  was  authorized  to 
authenticate  reproduced  records  in 
§37.101. 

/?e.spo/i.se;  “Authorized  personnel”  in 
§37.101  are  those  authorized  by  the 
licensee  to  authenticate  duplicated 
documents. 

Comment  A37:  In  the  proposed  rule, 
the  NRC  specifically  requested  comment 
on  the  reporting  requirements. 
Oommenters  were  requested  to  jirovide 
iiiformation  on:  (1)  Whether  the 
proposed  rule  contained  the  appropriate 
items  and  thresholds  to  be  reported  to 
the  LLEA;  (2)  whether  the  propo.sed  rule 
i:ontained  the  appropriate  items  and 
thresholds  to  be  reported  to  the  NRC;  (3) 
whether  suspicious  activities  should  be 
reported  and  if  they  are  reported,  w'hat 
type  of  activities  should  be  considered 
suspicious;  and  4)  whether  the 
timeframe  for  reporting  was  appropriate;. 
Fifteen  commenters  provided  responses 
to  the  specific  questions  on  this  subject. 

Of  those  that  provided  responses  to 
the  questions  on  the  reporting 
requirements,  the  majority  agreed  that 
the  reportable  items  and  thresholds 
were  appropriate,  and  five  commenters 
felt  the  items  and/or  thresholds  should 
be  changed.  One  of  the  commenters 
indicated  that  the  NRC  and/or  FBI 
should  be  notified  of  any  denial  for 
cause  of  a  recjuest  for  une.scorted  access 
as  this  might  be  domestic  intelligence 
information  of  interest  to  the  FBI  or 
UHS.  The  commenter  also  felt  that  the 
NRC/FBl  should  be  notified  of  activities 
d(;termined  to  be  suspect  by  tht;  LLEA.  ' 
I’hrtH;  commenters  stated  that  actual  and 
attempted  theft  wert;  appropriate 
n;portable  actions  but  that  suspicious 
activities  should  be  removed  from  the 
rule.  Of  the  commenters  that  supported 
reporting  of  su.spicious  activities,  no 
commenter  offered  suggestions  as  to 
what  type  of  activities  should  be 
considered  suspicious.  A  couple  of  the 
commenters  stated  that  the  licensee  is 
the  best  judge  of  what  type  of  activities 
w'ould  be  considered  suspicious  at  its 
facility.  Other  commenters  just 
suggested  that  the  NRC  should  provide 
guidance  to  assist  the  licensee.  Most  of 
the  commenters  indicated  that  the 
reporting  timeframes  were  appropriate. 
One  commenter  stated  that  the 
timeframes  did  not  allow  for  a  reali.stic 
period  of  assessment.  The  commenter 
noted  that  classifying  some  of  these 
events  will  be  very  subjective  and  some 
may  be  impossible  to  distinguish  from 
events  that  are  not  malicious  or  not 
related  to  a  category  1  or  category  2 
quantity  of  radioactive  material. 


Another  commenter  stated  that  a 
specific  timeframe  should  be  specified 
instead  of  immediate  and  upon 
discovery.  The  commenter  stated  that 
failure  to  set  specific  time  limits  will 
result  in  delay  in  implementing  the 
Federal  response  framework. 

In  addition  to  those  that  provided 
responses  to  the  specific  questions, 
seven  commenters  addressed  this 
subject  in  their  comments.  Tw'o 
commenters  noted  that  classifying  some 
of  these  events  will  be  \  ery  subjective 
and  some  are  likely  to  be  impo.ssible  to 
distinguish  from  events  that  are  not 
malicious  or  are  not  related  to  category 
1  or  category  2  quantities  of  radioactive 
material.  The  commenters  noted  that 
reasonable  persons  could  interpret  tin; 
expectations  of  the  NRCl  and  the  details 
of  a  specific  event  very  differently.  The 
commenters  further  noted  that  these 
events  will  require  a  period  of 
assessment,  and  sometimes  a  lengthy 
pt;riod  of  assessment,  to  determine  the 
nature  of  the  event  and  that  the 
timeframes  for  reporting  do  not 
anticipate  a  period  of  assessment.  As  an 
example  the  commenters  provided  the 
situation  where  a  discrepancy  in  the 
inventory  is  discovered  without  any 
evidence  of  an  “actual  theft”  (e.g.,  locks 
that  have  been  cut),  requiring  a  period 
of  asse.ssment  to  determine  the  nature  of 
the  event.  Two  commenters  stated  that 
the  requirement  for  sabotage  reporting 
should  be  removed.  The  commenters 
noted  that  it  w'ould  not  be  possible  for 
a  licen.see  to  determine  the  “intent”  of 
the  person  causing  any  damage  and 
whether  his  or  her  “intent”  is 
malevolent.  One  commenter  noted  that 
§  37.57(b)  requires  NRC  notification 
when  there  is  "suspicious”  activity 
related  to  “possible”  theft,  sabotage,  or 
diversion.  The  commenter  stated  that  it 
would  only  be  appropriate  to  notify  the 
NRC  if  the  licensee,  in  conjunction  with 
the  LLEA,  determines  that  there  is  some 
validity  to  the  suspicion.  The 
commenter  noted  that  the  NRC  should 
encourage  open  communication 
between  the  licensee  and  LLEA,  and 
licensees  should  feel  free  to  express 
even  minor  concerns,  uncertainties,  etc. 
to  LLEAs  for  their  assistance  without 
having  to  notify  the  NRC  in  each 
instance.  One  commenter  agreed  with 
the  reporting  requirement  for  suspicious 
activities  but  noted  that  it  would  be 
dependent  on  the  licensee’s  judgment 
based  on  its  circumstances.  The 
commenter  noted  that  it  would  be 
difficult  to  quantify  what  suspicious 
activity  is  ahead  of  time,  and  the 
licensee  should  not  be  second  guessed 
on  whether  or  not  it  made  this  type  of 
notification.  One  commenter  noted  that 


suspicious  activities  should  continue  to 
be  reported  on  a  voluntary  basis  as  it  is 
very  subjective  and  would  be  difficult  to 
enforce.  One  commenter  recommended 
defining  suspicious  activity.  One 
commenter  expressed  concern  over  the 
requirement  to  report  suspicious 
activities  asking  how  it  could  be 
enforced  as  individual  judgment  may 
differ  as  to  what  constitutes  a  suspicious 
action.  The  commenter  also  questioned 
why.  if  the  LLfiiA  provides  an  immediate 
assessment  and  determines  that  the 
event  is  completely  harmless,  the  NRC 
needs  to  bt;  notified.  The  commenter 
suggested  language  for  §  37.57(b)  to 
increase  the  clarity  and  to  allow  for 
.some  local  interpretation.  The  suggested 
language  is  as  follows:  “The  licensee 
shall  notify  the  LLEA  upon  the 
di.scovery,  of  any  .security-related  events 
involving  suspicious  ac:tivity  that  may 
indicate  preoperational  surveillance, 
reconnais.sance,  or  intelligence¬ 
gathering  activities  directed  against 
licensees,  or  their  facilities  related  to 
po.ssible  theft,  sabotage,  or  diversion  of 
category  1  or  category  2  quantities  of 
radioactive  material.  If  the  event  is  not 
found  to  be  harmless,  the  licensee 
should  notify  the  NRC’s  Operations 
Center  (301-816-5100) as  soon  as 
possible,  but  not  later  than  4  hours,  after 
notifying  the  LLEA.” 

Response:  The  NRC  has  revised  the 
reporting  requirement  to  make  it  clear 
the  licensee  does  not  need  to  contact  the 
LLEA  when  it  has  determined  that  an 
alarm  was  not  the  result  of  an  attempted 
or  actual  theft,  sabotage  or  diversion. 

The  NRC  does  not  b(;lievo  that  it  is 
nricessary  for  the  licensee  to  report  to 
the  NRC  the  denials  for  unescorted 
access.  The  NRC  has  access  to  the 
information  during  inspections.  The 
NRC  has  retained  the  reporting 
requirement  for  sabotage.  If  an 
individual  has  caused  damage  and 
placed  the  radioactive  material  at  risk, 
the  NRC  wants  to  know  regardless  of  the 
individual’s  intent.  The  NRC  di.sagrees 
that  it  is  necessary  to  establish  a  set 
timeframe  for  reporting  attempted  theft, 
diversion,  or  sabotage  as  the 
terminology  is  consistent  with  other 
similar  reporting  requirements.  The 
NRC  agrees  that  it  is  good  practice  to 
have  open  communication  between  the 
LLEA  and  the  licensee. 

On  the  question  of  reporting 
.suspicious  activities,  the  NRC  has 
decided  to  retain  a  requirement  on 
suspicious  activities.  The  reporting  of 
suspicious  activities  is  an  important 
component  of  evaluating  the  threat 
against  licensed  facilities  and  material. 
The  NRC  reviews  individual 
notifications  of  suspicious  activities  to 
evaluate  whether  potential 
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preoperational  activities  (i.e.,  multiple 
events  at  a  single  site  or  multiple  events 
at  multiple  sites)  may  be  part  of  a  larger 
plan  and  to  integrate  this  information 
with  other  agencies  in  the  homeland 
security  and  intelligence  communities. 
The  NRC  is  not  requesting  that  the 
licensees  actively  gather  intelligence  but 
rather  that  they  report  information  they 
believe  is  relevant  to  the  security  of 
their  facility  or  activity.  The  reporting 
n!quiremerrts  provide  a  consi.stent 
means  of  communicating  this 
information  to  the  NRC.  The 
requirement  has  been  revised  to  require 
the  licensee  to  assess  suspicious 
activities  and  to  only  contact  the  LLEA 
if  the  licensee  believes  it  is  appropriate 
to  do  so.  The  licensee  is  required  to 
notify  the  NRC  only  if  notifying  the 
LLEA.  Some  suspicious  actions  may  be 
successfully  handled  by  the  licensee 
without  the  need  to  involve!  law 
enforcement  or  the  NRC.  The  NRC 
believes  that  the  revision  will  provide 
the  licensee  more  flexibility  in 
determining  how  to  address  any 
situation  that  involves  what  might  be 
considered  suspicious  activitms.  'i'he 
NRC  does  recognize  that  what  is 
considered  to  be  suspicious  is  subjective 
and  not  all  licen.sees  will  handle  the 
.same  situation  in  the  same  way.  On 
balance,  the  NRC  believes  that  it  will 
receive  information  on  the  mon!  serious 
instances,  but  not  the  trivial  instances. 

(kiiniiwnt  A38:  One  commenter  noted 
that  in  the  ab.sence  of  any  snspicirnis  or 
known  mitigating  factors,  it  has 
tyjrically  given  the  carrier  24  hours  to 
trace  within  their  transportation  cycle, 
h(!fore  the  package  is  dejilared  as  lost  or 
missing.  The  commenter  noted  that  this 
has  proven  to  be  the  most  effective  time 
period  and  that  anything  less  than  the 
24  hours  does  not  allow  sufficient  time 
for  the  carrier  to  do  a  complete 
document  and  tracking  search  and/or  a 
physical  searrdi  at  potential  locations. 
The  (  oinmenter  noted  that  to  declan!  the 
package  as  lost  or  missing  before  that 
will  result  in  many  fal.se  positives,  as 
99.99%  of  the  time  the  package  is 
located  within  the  24-hour  window 
which  will  result  in  significant 
resources  of  both  the  regulatory  agencies 
and  licensees  involved,  trying  to  get 
useful  information  that  just  isn’t 
available. 

Kespon.se;  Part  37  requirements  would 
not  change  this  practice.  The  reporting 
requirement  in  §  37.81(b)  is  similar  to 
the  requirement  from  the  orders,  i'hi! 
licen.see  is  not  required  to  notify  the 
NRC  when  the  material  has  not  arrived 
by  the  no-later-than  arrival  time,  rather 
it  is  to  notify  the  NRC  once  it  has  been 
determined  that  the  material  is  lost  or 
missing.  This  allows  some  time  for 


investigation  before  the  first  phone  call 
to  the  NRC.  Similar  to  the  order 
requirement,  the  licensee  is  required  to 
notify  the  NRC  a  second  time  if  the 
material  is  still  missing  after  24  hours  of 
investigating.  The  rule  should  not  result 
in  a  change  in  practice  and  in  fact  gives 
the  licensee  additional  time  before 
starting  an  investigation. 

Comment  A39:  Several  commenters 
requested  information  on  how  diversion 
differs  from  a  theft  as  in  both  cases  the 
material  is  removed  and  the  movement 
is  unauthorized.  3’he  commenters  felt 
that  the  requirements  foi  reporting 
diversion  and  suspicious  activities  were 
subjective  and  that  the  NRC^’s 
expectations  concerning  diversion  and 
suspicious  activities  were  not  clear. 

Response:  Diversion  means  the 
unauthorized  movement  of  radioactive 
material  subject  to  this  part  to  a  location 
tlifferent  from  the  material’s  authorized 
destination  inside  or  outside  of  the  site 
at  which  the  material  is  us(!d  or  stored. 
As  an  example,  a  source  purchased 
using  a  legitimate  license  may  be 
shipped  to  an  unauthorized  location. 
Diversion  does  not  require  the  adversary 
to  defeat  the  licensee’s  physical  .security 
.system.  Theft  is  the  act  of  taking 
material  from  a  facility,  vehicle,  or 
temporary  job  site  and  reipiires  the 
adversary  to  defeat  the  licensee’s 
physical  security  .system. 

What  constitutes  a  susjiicious  activity 
can  be  subject ivi!  and  may  vary  from 
one  licensee  to  another.  Examples  of 
suspicious  activities  are  provided  in  the 
guidance.  The  reporting  of  suspicious 
activities  is  an  important  component  of 
evaluating  the  threat  against  licensed 
facilities  and  material.  The  NR(’.  reviews 
individual  notifications  of  suspicious 
activities  to  evaluate  whether  potential 
preoperational  activities  (/.e..  multiple 
events  at  a  single  site  or  multiple  events 
at  multiple  sites)  may  be  part  of  a  larger 
plan  and  to  integrate  this  information 
w'ith  other  agencies  in  the  homeland 
security  and  intelligence  communities. 
The  NRC  is  not  requesting  that  the 
licensees  actively  gather  intelligence, 
but  rather  that  they  report  information 
they  believe  is  relevant  to  the  .securitv 
of  their  facility  or  activity.  The  reporting 
requirements  jirovide  a  consistent 
means  of  communif;ating  this 
information  to  the  NRC. 

(A)mment  A4():  One  commenter 
recommended  placing  the  reporting 
requirements  in  37.37  and  37.81  in 
subpart  M  of  19  CT’R  part  20  to  avoid 
duplicativi!  regulations.  The  commenter 
statf!d  that  the  notifications  in  §37.81 
should  be  the  same  as  10  (3'’R  jiart  20 
and  should  be  immediately  after 
discovery,  but  only  after  initially 
notifying  the  LLEA.  The  commenter 


noted  that  immediate  notifications  of 
theft  should  be  made  to  the  LLEA,  not 
as  soon  as  possible  as  tbe  proposed  rule 
w'ould  allow’.  Another  commenter  noted 
that  the  reporting  requirements  .should 
be  consistent  to  ensure  that  multiple 
reports  for  the  same  event  are  not  an 
unintended  consequence. 

Respon.se;  The  NRC  disagrees  w’ith  the 
need  to  move  the  10  CFR  part  37 
reporting  requirements  to  10  CFR  part 
20.  'rhe  NR(]  has  revised  §  20.2201(c)  to 
include  a  reference  to  10  CFR  part  37  so 
that  duplicative  reports  are  not  required. 
The  NRC  disagrees  w’^th  the  comment  to 
change  as  soon  as  possible  to  immediate 
in  §  37.81(c)  and  (d).  The  historic 
interpretation  of  immediate  reporting 
has  be(!n  iqi  to  4  hours.  The  NRC  does 
not  believe  that  4  hours  is  the 
appropriate  timeframe  for  the 
notification;  notifications  need  to  be 
made  promptlj.  For  this  reason,  the 
NRC  has  used  “as  soon  as  po.ssible’’  in 
both  the  orders  and  the  rule  language. 

Comment  A4t  :  One  commenter 
questioned  the  difference  between  tbe 
requirements  to  report  no  later  than  4 
hours  after  the  discovery  of  any  actual 
theft  or  diversion  in  §  37.37  and  the 
requirement  in  §37.81  to  report  within 
1  hour  of  lo.st  or  missing  material. 

Response:  Linder  §  37.37,  the  licensee 
is  to  immediately  notify  the  l.LEA  and 
then  to  contact  the  NRC]  as  soon  as 
possible.  If  contacting  the  N’RC>  would 
somehow  interiere  with  or  delay  the 
LLEA  response,  tlu!  licensee  can  take  up 
to  4  hours  to  notify  the  NRCi.  The  LLEA 
would  be  in  charge  of  any  response  as 
the  oci-.urrence  was  at  a  fixed  location. 

It  is  th(!  NRCTs  expectation  that  the 
notification  would  occur  vmy  quickly 
after  the  LL,EA  is  notified.  Under 
§  37.81 ,  the  licensee  is  required  to 
contact  the  NR(]  within  1  hour  because 
the  NRC"  may  need  to  initiate  a  response 
as  the  occurrence  was  during  transit. 

CA)mment  A42:  One  commenter  noted 
that  the  rule  should  not  require  the 
lic(!nsee  to  pro\  idi!  a  copy  of  the  reports 
required  under  §  37.81(g)  to  the  Office  of 
Nuclear  .Security  and  Incident  Response 
(N.SIR).  Th(!  commenter  b(!lieves  that  the 
NRC]  should  provide  the  copy  to  N.SIR. 
One  commenter  recommended  that  the 
W'ritten  follow-up  report  for  event 
reporting  be  submitted  within  80  days 
instead  of  30  days.  The  commenter 
noted  that  30  days  is  insufficient  time 
for  licen.sees  to  complete  an 
investigation,  prepare,  and  submit  a 
written  report  and  that  the  30  days  is 
inconsi.stent  with  the  timeframe  for 
submittal  of  written  follow-iqi  reports 
that  are  required  elsewhere  in  10  CFR 
C]haj)ter  I.  One  commenter  objected  to 
the  wording  of  the  requirement  in 
§37.8 1(g)  to  “include  .sufficient 
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information  for  NRC  analysis  and 
evaluation”  as  it  is  too  open-ended  and 
the  commenter  felt  that  further 
explanation  is  necessary.  The 
commenter  stated  that  the  NRC  is  doing 
a  disservice  to  licensees  if  it  wishes  to 
claim  that  such  items  are  difficult  or 
impossible  to  predict  for  all  cases  or 
would  be  more  fully  addressed  in 
guidance. 

Response:  The  NRC  agrees  with  the 
comment  in  part  and  disagrees  with  the 
comment  in  part.  The  NRC  often 
specifies  that  a  copy  of  a  report  shoidd 
he  submitted  to  a  spet:ific  offic(j  and 
does  not  believe  that  it  presents  a  large 
burden  on  the  licensee.  While  some  of 
the  follow-up  reports  contained  in  Title 
U)  Chapter  I  are  submitted  within  BO 
days,  some  are  submitted  within  30 
days.  The  30-day  timeframe  for  a 
written  follow-up  report  is  consistent 
with  the  requirement  for  the  follow-up 
report  for  reporting  lost  and  missing 
iiifiterial  contained  in  10  CP’R  part  20.  If 
the  investigation  is  not  complete,  a  final 
report  can  be  submitted  upon 
completion.  The  NRC  agrees  with  the 
comment  on  sufficient  information  and 
has  added  language  similar  to  the 
provisions  in  §  20.2201(b). 

('oininent  A4:i:  One  comment(!r 
nupiested  that  a  subsection  be  added  to 
37. .57  to  clarify  requirements  for 
reporting  by  a  licensee  or  permittee 
under  a  master  materials  license  that 
lias  an  onsite  l.LKA  in  ord(!r  to  pnH.lude 
mnvarranted  interpretations  during  a 
regu!at(<ry  inspection  about  reporting  to 
NRC,.  The  commenter  offered  suggested 
language  as  follows:  "(d)  For  a  licensee 
or  permittee  under  a  master  materials 
licen.se  with  an  on-site  LLFA,  reporting 
in  this  subsection  is  required  only  after 
the  on-site  LLFA  has  confirmed  the 
attempted,  actual,  or  actual  activity 
related  to  theft,  sabotage,  or  diversion  of 
category  1  or  category  2  quantities  of 
radioactive  material.” 

Response:The  NRC  disagrees  wdth  tht; 
comment.  The  reporting  requirements 
remain  the  same  wdiether  the  LLEA  is 
on  site  or  off  site.  The  NR(i  does  note 
that  the  LLEA  does  not  need  to  be 
contacted  until  after  the  licensee  has 
assessed  the  situation.  The  LLEA  needs 
to  be  notified  only  if  the  licen.see  has 
determined  that  an  attempted  or  actual 
theft,  diversion,  or  sabotage  act  has 
occurred  or  is  taking  place,  or,  as 
appropriate,  if  the  licensee  has 
identified  suspicious  activities. 

Comment  A44:  One  commenter 
recommended  defining  substantive 
Information  in  §  37.81(h).  The 
commenter  noted  that  the  term 
substantive  information  indicated  a 
higher  priority  notification  than  30 
days. 


Response:  The  NRC  disagrees  with  the 
comment.  The  provision  is  identical  to 
the  provision  in  §  20.2201(d).  A  licensee 
should  use  judgment  on  whether  the 
information  should  be  provided  sooner 
than  30  days. 

Comment  A45:  One  cxjmmenler  stated 
that  certain  provisions  of  the  proposed 
rule  would  be  matters  of  mandatory 
compatibility  between  the  NRC  and  the 
Agreement  States.  The  commenter 
.stated  that  the  NRC  has  no  statutory 
basis  requiring  an  Agreement  State  to 
maintain  regulations  compatible  with 
tho.se  of  the  Commission.  The 
commenter  believes  that  the 
Commission  may  request  compatibility 
by  the  State,  but  cannot  require  it. 

/?e.spon,s’e;  Section  274,  “Cooperation 
with  States.”  of  the  AEA  provides  for 
cooperation  with  States,  authorizing  the 
Commission  to  enter  into  Agreements 
wMth  States  for  certain  materials 
provided  that  certain  conditions  are 
met.  Two  specific  sections  of  the  AEA 
provide  for  compatibility  recjuirements: 

(1)  Subsection  274d.  gives  the 
Commission  the  authority  to  enter  into 
an  Agreement  with  a  State  if  the 
Omnnission  finds  that  the  .State 
program  is  compatible  with  the 
Commission’s  program  for  regulation  of 
such  materials  (subsection  274d(2);  and 

(2)  under  sub.section  274g.  of  the  AE.\, 
the  Commission  is  authorized  and 

ilin  tled  to  cooperate  w'ith  the  .States  in 
the  fcjrinulation  of  standards  for 
jirotHctiou  against  hazards  of  radiation 
to  assure  tliat  the  State  and  C.omniission 
programs  for  protection  against  hazards 
fif  radiation  will  be  coordinated  and 
compatible. 

In  the  Commission’s  policy  statement, 
“Policv  Statement  on  Adequacy  and 
(.oinpatibility”  (B2  FR  4B,517;  September 
3,  1997),  the  Commission  addressed  a 
similar  comment.  At  that  time,  it  was 
the  Commission’s  view’  that,  pursuant  to 
section  274,  an  Agreement  State’s 
program  should  bo  compatible  with 
NRC’s  jjrogram  for  the  iluration  of  the 
Agreement  for  the  follow’ing  reasons,  set 
forth  in  the  policy  statement: 

.Sub.section  274g.  authorizes  and  directs  thi; 
t^onimission  to  cooperate  with  the  .States  in 
the  formulation  of  radiation  protec;lion 
standards  “to  assure  that  the  .State  and 
Commission  programs  for  the  protetlion 
against  hazards  of  radiation  will  he 
coordinated  and  compatible.”  This  provision 
demonstrates  Congress’ Intention  that  the 
compatibility  between  the  NRC  and 
Agreement  State  programs  should  be 
maintained  on  a  i;ontinuing  basis. 

Subsection  274j.(l)  calls  on  the 
Commission  to  suspend  or  terminate  an 
Agreement  State’s  program  if  "the  State  has 
not  complied  with  one  or  more  of  the 
requirem^ents”  of  Section  274.  The 
Commission  believes  that  this  phrase  “one  or 


more  of  the  requirements,”  encompasses  all 
requirements  of  Section  274,  including  the 
requirement  for  compatibility  in  Subsection 
274(g). 

Under  Subsection  274d.(2),  the 
Commission  is  authorized  to  enter  into  an 
agreement  with  a  State  if  the  Commission 
makes  both  requisite  findings  that  the  State 
program  is  compatible  with  the  NRC’s 
program  and  adequate  to  protect  public 
health  and  safety.  Absent  a  continuing 
compatibility  requirement,  an  Agreement 
State  i:ould  divert  from  having  a  compatible 
program  the  day  after  any  agreement  is 
signed  w'ith  NRC^.  This  would  render  the 
(Commission’s  initial  compatibility  finding 
requiredjiy  Subsection  274d.(2)  meaningless. 

In  addition,  the  NRC  has  an 
obligation,  pur.suant  to  .section  274).  of 
the  AEA,  to  periodically  review  existing 
Agreement  State  programs  to  ensure 
continued  adequacy  and  compatibility. 
.Section  274).  of  the  AEA  also  provides 
that  the  NRC  may  terminate  or  suspend 
all  or  part  of  its  agreement  W'ith  a  State 
if  tin;  Commission  finds  that  such 
termination  is  nec;essary  to  protect 
public  health  and  .safety  or  that  the  .State 
has  not  complied  with  the  provisions  of 
section  274j.  In  fulfilling  this  statutory 
responsibility',  NRC  provides  oversight 
of  Agreement  State  radialit)n  control 
jjrograms  to  ensun;  that  they  are 
adequate  and  compatible  prior  to 
entrance  into  a  section  274b.  agreement 
and  that  they  continue  to  be  adequate 
and  compatible  after  an  agreement  is 
effective.  The  NRC,  in  cooperation  with 
the  Agreement  Slates,  established  ami 
implements  a  performance  evaluation 
program  to  jjrovide  NRC  and  Agreement 
.State  management  with  svstematic, 
integrated,  and  reliable  evaluations  of 
the  .strengths  and  weaknesses  «)f  their 
respective  radiation  control  programs 
and  identification  of  areas  needing 
improvement,  the  Integrated  Materials 
Performance  Evaluation  Program 
(IMPEP). 

There  have  been  no  chaiiges  to  the 
AEA  or  to  Commission  policy  that 
w'ould  render  a  different  interpretation 
of  these  sections  of  the  AEA.  Therefore, 
no  changes  were  made  to  the  rule  in 
response  to  this  comment. 

Comment  A4(i:  Tw'o  commenters 
stated  that  it  was  unclear  if  the  rule  can 
be  implemented  under  a  public  health 
and  safety  basis.  The  commenters  noted 
that  the  performance  objective  in 
S  37.21(b)  is  to  prevent  an  unrea.sonable 
risk  to  public  health  and  safety  or  the 
common  defense  and  security,  but  that 
the  basis  for  the  rule  is  health  and  safety 
and  not  common  defense  and  security. 

Response:  This  rule  can  be 
implemented  under  the  NRC’s  authority 
to  protect  the  public  health  and  safety. 
The  rule  amends  NRC’s  regulations  to 
impose  security  requirements  for  the 
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use  of  category  1  and  category  2 
quantities  of  radioactive  material.  The 
proposed  security  requirements  set  forth 
the  objectives  and  minimum 
requirements  that  licensees  must  meet 
to  protect  against  theft  or  diversion  of 
category  1  or  category  2  quantities  of 
radioactive  material.  Accordingly,  these 
requirements  increase  the  protection  of 
the  public  from  harm  resulting  from  the 
unauthorized  use  of  these  materials. 

As  discussed  in  the  Statements  of 
(Consideration  for  the  proposed  rule  (75 
FR  33902.  33907  (June  15,  2010)),  when 
regidations  such  as  these  address  both 
the  NRC7s  public  health  and  safety  and 
common  defense  and  security  missions, 
the  operative  question  is  whether  NRC 
oversight  is  neces.sary  to  fulfill  the 
common  defense  and  security  aspects  of 
the  regulations.  The  NRC  believes  that 
the  Agreement  States  can  consistently 
and  adequately  implement  the  physical 
protection  requirements,  and  as  such, 
there  is  no  need  for  independent  NRC 
action  to  protect  the  common  defense 
and  security.  However,  the  NRC  retains 
the  authority  under  section  274(m)  of 
the  AEA  to  take  any  necessary  actions 
for  protection  of  common  defense  and 
security  should  individual  licensees  or 
the  State  program  develop  issues 
requiring  immediate  action. 

Implementing  these  regulations  under 
the  NRC’s  public  health  and  safety 
authority  avoids  potential  complications 
with  licensees  being  subject  to  dual 
regidatory  authorities  for  a  single 
licen.se.  Agreement  States  can  impose 
these  security  requirements  because 
they  provide  a  reasonable  assurance  of 
preventing  the  theft  or  diversion  of 
category  1  and  (category  2  quantities  of 
radioactive  material  that  has  a  potential 
to  result  in  significant  adverse  health 
impacts  and  reasonably  constitutes  a 
threat  to  public  health  and  safety.  In 
addition,  making  these  requirements 
applicable  to  Agreement  State  licensees 
through  the  Agreement  Slate  Program 
allows  Agreement  States  to  impose 
these  requirements  on  its  licen.sees  and 
makes  Agreement  States  responsible  for 
enforcement  of  these  requirements  on 
its  licensees. 

Comment  A47:  One  commenter  noted 
that  while  the  NRC  has  regular  oversight 
of  individual  Agreement  State  programs 
through  its  Integrated  Materials 
Performance  Evaluation  Program 
(IMPEP),  the  NRC  should  evaluate  its 
authority  under  IMPEP  against  the 
authority  granted  to  the  Secretary  of 
Transportation  under  U.S.C.  Title  49 
Section  5125 — Preemption.  Prior  to 
relinquishing  its  regulatory  authority  to 
the  Agreement  State,  the  NRC  should 
ensure  that  it  is  authorized  and  capable 
of  preempting  an  Agreement  State 


regulation  pertaining  to  the  physical 
protection  in  transit  of  category  1  and 
category  2  quantities  of  radioactive 
materials  if  the  Agreement  State 
regulation  does  not  comply  with  the 
general  criteria  provided  in  49  U.S.C. 

5125.  The  commenter  stated  that  if  the 
NRC  concludes  that  it  is  indeed 
appropriate  for  the  Agreement  States  to 
regulate  the  physical  protection  of 
category  1  and  2  quantities  of 
radioactive  material  while  in  transit 
then  a  mechanism  has  to  be  in  place  to 
ensure  these  Agreement  State 
regulations  cannot  add  requirements  in 
addition  to  those  provided  in  10  CFR 
part  37. 

nespnnse:The  NRC  in  its  Policy 
Statement  on  Criteria  for  Guidance  of 
State  and  NRC  in  Discontinuance  of 
NRC  Regulatory  Authority  and 
Assumption  Thereof  by  States  Through 
Agreement,  developed  criteria  to 
implement  the  Agreement  State 
program,  authorized  by  Public  Law  8B- 
373  which  was  enacted  in  the  form  of 
a  new  section  to  the  AEA  (section  274) 
and  approved  by  the  President  on 
September  23,  1959  (46  FR  7540-7546; 
January  23,  1981).  Criterion  10  of  the 
Policy  Statement,  Regulations 
Governing  Shipment  of  Radioactive 
Materials,  provides  that  the  State  shall 
to  the  extent  of  its  jurisdiction 
promulgate  regulations  applicable  to  the 
shipment  of  radioactive  materials,  such 
regulations  to  be  compatible  with  those 
o.stablished  by  the  U.S.  Department  of 
Transportation  and  other  agencies  of  the 
United  States  whose  jurisdiction  over 
interstate  shipment  of  such  materials 
necessarily  continues.  Therefore,  State 
regulations  regarding  transportation  of 
radioactive  materials  must  be 
compatible  with  10  CFR  part  71. 

The  NRC  believes  that  it  is  indeed 
appropriate  for  the  Agreement  States  to 
regulate  the  physical  protection  of 
category  1  and  category  2  quantities  of 
radioactive  material  while  in  transit 
under  the  provisions  of  the  274b. 
Agreements  and  the  continued  oversight 
provided  by  the  NRC.  Many  of  the 
transportation  requirements  fall  within 
the  Compatibility  Category  B,  Program 
Elements  with  Significant 
Transboundary  Implications.  Agreement 
State  program  elements  under 
Compatibility  Category  B  should  be 
essentially  identical  to  those  of  the  NRC. 
The  NRC  evaluates  these  program 
elements  under  IMPEP  and  can  take 
actions  when  a  State  has  a  program  that 
is  not  compatible  including  termination 
or  suspension  of  an  agreement.  We 
believe  that  this  mechani.sm 
appropriately  addresses  the  concern  that 
a  mechanism  be  in  place  to  address  the 
scenario  of  Agreement  State  regulations. 


adding  requirements  beyond  those 
provided  in  10  CFR  part  37  where  the 
additional  requirements  would  not  meet 
the  compatibility  designation  for  a  given 
provision. 

Comment  A48:  Numerous 
commenters  stated  that  the 
requiremimts  created  too  much  burden 
with  little,  if  any,  improvement  in 
security  and  are  not  necessary  or 
justified  and  are  a  waste  of  taxpayer 
money.  Some  commenters  felt  that  the 
requirements  were  not  commensurate 
with  the  risk  ol  the  material  and  were 
unnecessarily  complex,  complicated, 
and  long.  Some  commenters  noted  that 
there  were  no  quantifiable  benefits,  only 
qualitative  benefits  and,  therefore,  there 
is  no  evidence  that  additional  measures 
are  necessary.  (3ne  commenter  noted 
that  there  must  be  a  balance  between  the 
real  benefit  of  providing  the  services 
that  the  category  1  and  category  2 
sources  provide,  against  a  hypothetical 
malevolent  act  that  may  involve  one  of 
these  sources.  Some  commenters  felt 
that  implementation  of  the  new 
requirements  would  financially  cripple 
small  companies  and  would  limit 
funding  for  new,  safer  technologies. 
Some  commenters  indicated  that  the 
burden  could  result  in  some  medical 
facilities  not  offering  radiation  therapy 
services,  a  reduction  in  research,  and 
will  negatively  impact  patient  care.  One 
commenter  was  of  the  opinion  that  the 
number  of  licensees  would  drop  by  25 
to  30  percent.  Commenters  felt  that  the 
original  order  requirements  are  adequate 
and  should  be  maintained  wdth  no 
additions  as  they  were  sufficient  to 
ensure  security  Commenters  felt  that 
additional  requirements  should  be 
based  on  documented  deficiencies  in 
the  orders  and  not  on  the  very  low 
likelihood  of  a  terrorist  event.  One 
commenter  noted  that  inspections 
insure  that  licensees  are  performing 
operations  in  such  a  manner  as  to  meet 
regulatory  requirements  as  they  stand. 
One  commenter  noted  that  the  NRC  has 
not  conducted  a  national  performance- 
based  ass(!ssment  of  the  current  orders. 
Commenters  stated  that  the  rule  was 
overly  prescriptive.  Several  commenters 
.stated  that  the  requirements  should  be 
graded  for  different  types  of  facilities 
and  material  and  fixed  versus  portable 
material.  Some  commenters  felt  that  the 
NRC  has  lost  touch  with  the  way  the 
industry  operates  or  wouldn’t  suggest 
unnecessary  changes. 

Commenters  noted  that  monetary 
burden  of  compliance  with  the  orders 
has  required  industry  to  reduce  the 
amount  of  resources  allocated  for  other 
aspects  of  its  business  and  has  made  it 
challenging  to  compete  in  the  global 
market.  Some  commenters  expressed 
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conc;ern  over  the  cumulative  impact 
noting  the  implementation  of  the 
National  Sourf:e  Tracking  System  and 
the  license  verification  system.  One 
commenter  noted  that  it  wasn’t  just  the 
initial  outlay,  but  also  the  annual 
burden  that  needed  to  be  considered. 

One  commenter  noted  that  the  rule 
would  impact  licensees  who  have 
previously  not  been  impacted  by  the 
orders.  The  commenter  noted  that 
educating  and  inspecting  these  new 
licensefjs  will  impact  the  NR(^  staff 
resources,  and  could  diminish  their 
focus  on  ensuring  security  compliance 
for  existing  category  1  and  category  2 
sources.  One  commenter  noted  that  the 
rule  would  he  burdensome  on  the 
regulatory  agency  and  LLKAs,  as  W(dl  as 
licensees. 

One  commenter  suggested  placing 
generic  njquirements  in  the  rule  and 
then  address  subsets  of  licensees  in  the 
NURECi-15.56  series.  One  commenter 
suggested  that  the  proposed  rule  should 
be  renoticed  after  making  changes  with 
more  detail  provided  as  to  the  actual 
safety  and  security  benefits  to  be 
obtained.  One  commenter  noted  that  the 
rule  does  not  conform  to  the  recent  draft 
policy  statement  on  the  Protection  of  Cs- 
137  (Chloride  sources. 

Response:  The  NRC>  understands  the 
concerns  of  the  commenters  and  has 
tried  to  limit  the  burden  while 
continuing  to  ensure  the  adequate  safety 
and  security  of  sources  of  concern.  The 
security  orders  were  issued  based  on  the 
specifii:  knowledge  and  information 
available  to  the  C.ommi.ssion  at  the  time 
the  orders  were  issued.  The  NRC  never 
intended  to  simply  make  generically 
applicable  security  requirements 
identical  to  the  orders.  Fhe  NRC  always 
intended  to  consider  insights  gained 
from  the  implementation  of  the  orders 
and  implementation  of  the  inspection 
program,  as  well  as  other  factors.  A 
number  of  changes  have  been  made 
based  on  specific  public  comment.  The 
result  of  these  rule  changes  significantly 
reduces  the  burden  of  the  final  rule  as 
compared  to  the  proposed  rule.  The 
NRC  believes  that  the  provisions  in  the 
final  rule  are  necessary  to  protect  the 
public  health  and  safety  and  ensure 
security.  There  could  be  .some  facilities 
impacted  by  the  rule  that  were  not 
impacted  by  the  orders.  Some  facilities, 
such  as  reactors  and  fuel  facilities,  may 
be  impacted  by  10  Ck’R  part  37.  There 
should  not  be  any  byproduct  material 
facilities  newly  impacted  by  10  CFR 
part  37  that  were'  not  impacted  by  the 
orders. 

Comment  A49:  A  couple  of 
commenters  stated  that  the  NRC  should 
only  include  the  order  provisions  in  the 
rule  and  then  start  work  on  developing 


a  strategic  rulemaking,  which  may  need 
to  include  changes  in  legislative 
authority,  to  develop  a  10  CFR  part  37 
with  a  more  risk-informed  and 
performance-based  model.  The 
commenters  noted  that  this  effort 
should  include  evaluating  requirements 
for  different  types  and  quantities  of 
radioactive  material  and  different  uses, 
working  with  States  and  law 
enforcement  groups  to  determine 
effective  ways  to  transport  material  and 
working  with  law  enforcement  groups  to 
determine  effective  ways  that  an  l.LKA 
can  know  and  provide  emergency 
respon.se  support  to  licensees.  Another 
commenter  suggested  using  subparts 
based  on  the  type  of  business  and 
.security  risks  commensurate  with  each 
type.  One  commenter  noted  that  the 
two-part  approach  would  be  a  major 
accomplishment  for  the  NRC  and  would 
be  consistent  with  NRC’s  ‘‘Principles  of 
Cood  Regulation.”  The  commenter 
noted  that  this  approach  would  refle.r;t 
the  Commission’s  Staff  Retjuirements 
Memorandum  (SRM)  on  the  draft  policy 
statement  on  the  protection  of  Cesium- 
137  Chloride  sources  (SRM  for 
(X)MSECY-()9-0029)  which  states:  ‘‘any 
additional  efforts  to  enhance  security  for 
these  sources  should  consider  whether 
there  are  benefits  of  further  risk 
HMluction  given  the  NRC’s  actions  to 
date  and  the  current  threat 
environment.” 

Response:  It  was  never  the  NRC’s 
intent  to  include  in  the  rulemaking  only 
the  order  provisions.  While  there  are 
diffenmees  from  the  orders,  the  NRC 
believes  that  the  requirements  contained 
in  the  final  rule  are  necessary.  As  a 
general  principle,  the  NRC  prefers  to 
construct  performance-based  regulation 
rather  than  explicit,  prescriptive 
regulation  where  possible.  The  rule  does 
not  dictate  what  measures  each  licensee 
must  use  to  protect  the  radioactive 
materials  under  its  posse.s.sion  and 
control,  rather  the  rule  allows  the 
licensee  to  choose  those  measures  that 
best  meet  its  needs.  The  NRC  believes 
that  the  rule  is  risk  informed  and 
contains  an  optimized  mix  of 
performance-based  and  prescriptive 
requirements.  A  two-step  process  to 
conduct  two  rutemakings  w'ould  be  a 
wa.ste  of  not  only  to  the  NRC  and 
Agreement  State  resources  but  also 
tho.se  of  licen.sees.  The  basic 
requirements  in  the  orders  were  the 
same  for  all  licen.sees.  The  NRC  is  aware 
of  the  areas  that  need  enhancements  and 
these  areas  are  addressed  in  the  rule. 
The  NRC  did  add  a  new  option  to  the 
regulatory  analysis  for  the  final  rule  that 
addresses  only  including  the  order 
provisions  in  the  ride. 


Comment  A50:  One  commenter  stated 
that  the  total  cost  of  the  10  CFR  part  37 
revision  should  include  the  costs  that 
the  licensees  incurred  to  meet  the  orders 
and  that  the  estimate  and  burden  on 
licensees  is  out  of  proportion  to  the 
actual  risk.  Another  commenter  stated 
that  the  option  1  cost  analysis  was 
inappropriate  because  it  assumed  no 
security  measures  had  been 
implemented,  and  it  should  have 
considered  that  the  orders  were  in 
place.  The  commenter  .stated  that  an 
additional  t;ost  option  determining  the 
cost  of  implementing  a  new  10  CFR  part 
37  with  requirements  eipiivalent  to  the 
orders  would  be  helpful.  Several 
commenters  stated  that  the  cost 
e.stimates  were  underestimated  but  did 
not  offer  better  cost  estimates.  (Ine 
commenter  .stated  that  the  annual 
recurring  licen.see  cost  was 
underestimated  by  at  least  a  factor  of  2. 
One  commenter  estimated  that  it  would 
cost  about  $30,000  to  implement  the 
provisions  and  about  $20,000  every  year 
to  maintain  the  plan  and  that  the 
reinvestigation  would  cost  between 
$10,000  and  .$20,000  depending  on  the 
number  of  users  that  need  to  be 
rechecked.  One  commenter  noted  that 
the  regulatory  analysis  did  not 
specifically  describe  the  average 
licensee  on  which  the  analysis  is  based. 
One  commenter  (a  research  facility) 
noted  that  it  would  need  to  process  an 
additional  00  individuals  per  year  and 
that  the  rule  would  cost  approximately 
$23,000  per  year  and  an  initial  outlay  of 
$30,000.  One  commenter  noted  that  it 
had  added  one  additional  employee  to 
address  the  order  requirements  and  that 
the  rule  would  add  yet  more  burden. 

One  commenter  .stated  that  the 
regulatory  analysis  does  not  provide  any 
technical  data  to  support  the  statement 
that  the  qualitative  benefits  outweigh 
the  costs  of  the  rule.  One  commenter 
noted  that  a  major  medical  facility  could 
have  hundreds  of  individuals  in  its 
access  authorization  program.  One 
commenter  noted  that  it  had  spent  about 
$250,000  on  physical  site  upgrades 
alone  and  has  recurring  costs  of  $50,000 
annually  for  the  alarm  system  to  support 
the  existing  orders.  One  commenter 
stated  that  it  spends  approximately 
$100,000  a  year  for  the  transportation  of 
category  1  and  category  2  sources  under 
the  orders.  The  commenter  noted  that 
the  amount  of  employee  resources  to 
implement  and  support  the  orders  has 
been  approximately  400  man  days 
initially  and  75  man  days  annually  with 
total  costs  to  date  of  approximately  $1.5 
million.  The  commenter  e.stimated  that 
to  implement  the  additional 
requirements  in  the  rule,  it  would  cost 
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.$2.50.000  initially  which  inclndos  100 
man  dav-s  to  set  up  all  the  programs  and 
procedures  and  an  ongoing  annual  cost 
of  .SI  00,000  to  $200,000  for  Wring  at 
least  one  to  two  individuals  as  a 
teclinical/adininistrative  resource  to 
implement  all  the  procedural  and 
documentation  recpiirements.  The 
coniinenter  stated  that  the  costs 
assumed  in  the  regulatory  analysis 
($25,000  initially  and  .$27,000  annually) 
to  be  svd)stantially  underestimated. 

Some  cominenters  noted  that  the 
regidatory  analysis  did  not  identify  any 
quantifiable  values  and  that  the 
qualitative  benefits  were  identical  to  th(! 
program  in  place  today.  One  commenter 
noted  that  National  Nuchiar  .Security 
Agency  (NNSA)  is  spending  $20  million 
to  imjjlement  voluntary  enhancements 
at  certain  facilities.  (Ine  commenter 
noted  that  it  was  not  clear  that  NK(i  had 
considered  tin;  j)otential  impacts  to 
licensee  safety  |)rograms,  research,  and 
an  increa.se  in  disusfid  .sources  due  to 
"deteriorating  financial  circumstances” 
(mentioned  in  .SfcK'Y  10-0104)  that  may 
residt  from  the  rulemaking. 

Response:  The  NRC  appreciates  the 
information  provided  on  cost  and 
considered  that  information  when 
estimating  the  costs  in  the  final 
regulatory  analysis,  increasing  the 
annual  cost  of  implementing  the 
measures,  increasing  the  numbijr  of 
individuals  requiring  a  background 
investigation,  and  using  different  values 
for  a  small,  medium,  and  large  facility. 
'I'he  regulatory  analysis  prepared  to 
support  the  proposed  ride  did  contain 
the  cost  information  on  the  orders.  As 
the  cost  has  already  been  expended,  it 
is  considered  a  sunk  cost  and  is  not 
included  in  the  main  analysis.  The  cost 
is  provided  for  informational  purposes. 
Many  attributes  considered  in  a 
regulatory  analysis  can  only  be 
exprc.ssed  in  a  qualitative  way  and 
cannot  be  quantified.  Differences  in 
quality  cannot  be  easily  assessed  or 
expressed.  While  it  is  possible  that  some 
licensees  may  decide  to  go  out  of 
busine.ss  and  there  could  be  additional 
disused  sources,  the  NRC  is  not  able  to 
predict  how  many,  if  any,  companies 
might  decide  to  go  out  of  business. 

Comment  A51:  One  commenter  noted 
that  the  regulatory  analysis  and 
regulatory  flexibility  analysis  did  not 
reflect  the  actual  number  of  licensees 
impacted  (closer  to  2,900)  versus  the 
number  actually  implementing  the 
orders  (about  1,400). 

Response:  The  regulatory  analysis  did 
reflect  the  2,950  licensees  that  would  be 
impacted  by  the  proposed  rule.  Section 
3.2.3  lays  out  the  assumptions  used  in 
the  analysis.  The  analysis  assumed  that 
1,400  licensees  would  need  to  fully 


implement  the  security  provisions  and 
that  another  1.550  licensees  would  need 
to  conduct  SOUK*  activities.  'I’he 
commenter  is  f:orrect  that  the  regulatory 
flexibility  analysis  only  addressed  those 
that  fully  implemented  the  provisions. 

Comment  A52:  Two  commenters 
noted  that  the  regulatory  analysis  does 
not  address  how  harmonization  betw'een 
the  NRC  proposed  rule  and  eventual 
Agreement  .State  regulations  will  be 
assured;  specifically  in  regards  to  the 
requirements  contained  in  subpart  D. 

The  commenter  notetl  that 
inconsistencies  between  Agreement 
.State  trans[)ort  security  requirements 
could  greatly  hinder  the  ability  to 
transport  c;ategory  1  and  2  quantities  of 
radioactive  materials  in  commerce  and 
could  also  .serve  as  barriers  to 
transporting  category  1  and  2  quantities 
of  materials  through  an  Agreement 
.State.  The  commenter  noted  that  it  is 
also  unclear  if  the  NR(]  considered  w'hat 
fees  Agreement  States  may  impose  to 
fund  the  co.st  of  regulating  the  physical 
protection  of  material  in  transit.  The 
commenter  noted  that  the  State  of  Iowa 
currently  has  what  Industry  considers 
excessive  fees  to  transport  category  1 
quantities  of  materials  through  the  .State. 

Response:  The  commenter  is  correct 
that  harmonization  of  the  requirements 
between  the  NRCi  and  the  Agreement 
States  is  not  addressed  in  the  regulatory 
analysis;  the  cost  for  the  States  to  adopt 
the  regulations  is  addres.sed.  The  final 
rule  is  a  matter  of  compatibility  betw'oen 
the  NRC  and  the  Agreement  .States.  The 
NRC  analyzed  the  final  rule  in 
accordance  with  the  procedure 
established  within  Part  III, 
“Categorization  Process  for  NRC 
Program  Elements,”  of  Handbook  5.9  to 
Management  Directive  5.9,  “Adequacy 
and  Compatibility  of  Agreement  State 
Programs.”  Most  of  the  provisions  in 
subpart  D  are  Compatibility  Category  B 
Ijecause  there  are  significant 
transboumrary  implications.  The 
Agreement  States  must  adopt  Category  B 
program  elements  in  an  essentially 
identical  manner.  The  Agreement  States 
do  have  3  years  to  adopt  the  regulations. 
For  transportation  of  category  1 
quantities  of  radioactive  material,  an 
Agreement  State  licensee  will  continue 
to  follow  the  NRC  order  on 
transportation  until  the  State  adopts  the 
regulation.  The  order  would  then  be 
withdrawn  and  the  transportation 
would  occur  under  the  Agreement 
States’  regulations.  For  category  2 
shipments,  an  Agreement  State  licensee 
wdll  follow  the  Increased  Control 
provisions  on  transportation  until  the 
State  adopts  the  regulations.  As  for  the 
fees  that  a  State  may  charge,  the  NRC 
does  not  have  any  control  as  this  is  not 


a  matter  of  compatibility.  A  .State  could 
choose  to  charge  a  fee  whether  the 
transport  occurred  under  NRC  or  State, 
requirements.  The  fees  aspect  is  beyond 
the  scojie  of  this  rulemaking. 

Comment  A53:  (Ine  commenter  noted 
that  because  Agreement  .States  have  3 
years  to  adopt  regidations  compatible 
with  the  final  ride,  provisions  need  to 
be  made  so  licen.sees  with  both  NRC  and 
Agreement  State  licenses  who  modify 
their  programs  to  comply  with  the  NR(i 
requirements  are  not  cited  as 
iioncompliant  with  the  Agreement  .State 
license. 

Response:  A  licensee  must  be  in 
compliance  with  the  regulations  for  the 
jurisdirlion  in  which  it  opiuates.  Part  37 
is  no  different  than  any  other  regulation 
in  that  regard.  A  licensee  that  has 
implemented  the  10  CiFR  part  37 
requirements  should  be  in  compliance 
with  the  majority  of  the  provisions  in 
the  orders.  Fhe  licensee  can  have 
di.scussions  with  its  Agreement  .Slate 
regulator  about  adopting  the  provisions 
before  the  State  has  issued  compatible 
requirements. 

Comment  A54:  One  commenter 
addressed  the  questions  related  to  small 
businesses.  The  commenter  indicated 
that  the  rule  needs  to  be  more  risk 
informed  and  better  recognize  the  actual 
risk  associated  with  category  2  sources 
by  providing  more  flexibility.  The 
commenter  indicated  that  the  annual 
risk  from  a  category  2  radioactive 
material  dispersal  device  is  between 
10,000  and  100,000  times  le.ss  likely 
than  many  other  sources  of  premature 
death  that  the  United  States  population 
commonly  accepts  from  smoking, 
obesity,  medical  accidents,  and  auto 
accidents. 

Response:  The,  Commission  has 
determined  that  category  1  and  category 
2  quantities  of  radioactive  material 
warrant  additional  security  measures.  In 
addition,  the  Radiation  Source 
Protection  and  .Security  Task  Force 
found  that  the  category  1  and  category 
2  quantities  warrant  enhanced  security 
and  protection.  .See  also  QA5  and  QA6 
in  Section  II  of  this  document. 

Comment  A55:  Two  commenters 
provided  input  on  the  specific  questions 
related  to  information  collection.  On  the 
question  of  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  NRC  and  the  information  has 
practic:al  utility,  one  commenter  agreed 
with  the  need  for  signed  consent  but 
questioned  the  usefulne.ss  of  the  credit 
history  review  and  the  FBI  c;riminal 
history  records  check.  The  commenter 
agreeci  that  a  licensee  needs  to  have  an 
individual’s  employment  and  education 
history,  but  questioned  the  need  to 
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require  the  individual  to  provide  the 
information  multiple  times  if  the 
licensee  already  has  the  information  in 
the  individual’s  employment  record. 

The  commenter  did  not  addre.ss  the 
utility  of  any  other  aspects  of  the 
information  collection.  Two 
commenters  did  not  agree  with  the 
burden  estimate.  One  commenter  stated 
that  the  e.stimate  of  the  number  of 
individuals  who  would  need  to  have  a 
background  inve.stigation  was  low;  but 
provided  no  other  e.stimates.  The 
commenter  also  indicated  that  the  cost 
of  the  background  investigation  w’as 
underestimated,  and  estimated  that  a 
background  check  would  cost  from  .$B() 
to  $2.50  and  higher.  The  commenter 
noted  that  it  would  take  licensee 
personnel  10  hours  together,  submit, 
and  review’  background  information  for 
a  normal  background  check,  to  more 
than  20  hours  if  the  individual  had 
resided  in  multiple  State  and  foreign 
jurisdictions.  The  commenter  estimated 
that  it  would  take  an  individual  2  hours 
to  complete  a  personal  disclosure 
hi.story,  and  that  this  was  not  included 
in  the  analysis.  The  commenter  notjul 
that  a  licensee  wtnild  have  to  develop  a 
compliance  program  required  by  the 
Fair  Credit  Reporting  Act  to  obtain 
credit  history  and  arrest  records.  A 
second  commenter  stated  that  the 
current  labor  rate  for  nonroutine 
technical  support  is  $149  per  hour.  The 
commenter  stateil  that  first-year 
implementation  would  be  about  320 
hours,  or  $47,000  and  about  $30,000  a 
v(!ar  thereafter.  On  the  qiuistion  of 
w  hether  the  burden  of  the  information 
collection  could  be  minimized,  one 
t;ominenter  noted  that  a  more  prudent 
and  efficient  method  of  checking 
background  and  overall  status  of  an 
employee  is  to  u.se  the  federal  database 
“F-verify."  The  commenter  stated  that 
the  NRC  could  rely  on  the  E-verify 
check  as  one  of  the  hackgrouiul  check 
tools  for  a  licensee’s  access 
authorization  program.  The  commenter 
also  requested  that  guidance  be  given  on 
FBI  criminal  background  reports  to 
assist  a  licensee’s  understanding  of  what 
the  information  in  the  report  means. 

flespomse;  The  NRC  notes  that  the  FBI 
(criminal  history  records  check  is 
required  by  the  EPAct.  The  NRC  has 
removed  the  requirement  for  a  credit 
history  evaluation  as  part  of  the 
background  investigation.  See  response 
to  Comment  B(57  for  further  discussion 
on  credit  history.  There  is  no 
requirement  for  an  individual  to  provide 
employment  and  education  history 
multiple  times.  If  the  licensee  already 
has  that  information,  it  does  not  need  to 
go  back  to  an  individual  to  obtain  the 


information  a  .second  time.  Effort  for  the 
personal  history  disclosure  w'as  not 
included  becau.se  it  was  viewed  as 
information  that  would  be  provided 
when  seeking  employment  and 
completing  an  application  for 
employment.  The  information  on  cost 
and  time  was  factored  into  the 
regulatory  analysis  for  the  final  rule.  As 
for  the  E-verify  sy.steni,  a  licensee  may 
use  it  as  one  tool  for  completing  a 
background  investigaticjii,  but  use  of  E- 
verify  alone  would  not  me(‘t  the 
requirements  for  the  background 
investigation.  Guidance  on  the 
background  investigation  is  available  in 
the  implementation  guidance. 

Comment  A56:  Commenters  requested 
guidance  for  various  provisions  of  the 
rule,  noting  that  the  guidance  was 
necessary  for  both  the  licenstjes  and  the 
regulatory  agency.  Commenters  were 
specifically  interested  in  guidance  for 
both  the  determination  on  the  reviewing 
official  that  would  be  used  by  the 
rcigulator  and  for  the  determination  for 
tho.se  to  be  allowed  unescort e^d  access  to 
the  material  that  could  be  used  by  the 
reviewing  official.  Commenters  felt  that 
the  lack  of  criteria  or  guidance  will 
result  in  inconsistent  approval  or  denial 
t)f  the  individuals.  Commenters  noted 
that  compliance  determinations  are 
ptjrformance  based  and  that  the 
regulatory  agency  would  have  no 
recourse  but  to  deem  a  lif:ensee’s 
determination  ap})ropriato  as  long  as  the 
licensee  documentcid  the  basis.  Several 
commenters  agreed  that  licensees 
should  be  allowed  flexibility  in 
conducting  the  background  nwiews. 

One  commenter  suggested  that  the  NRC 
should  review  49  (T'R  73. H  for  specific 
guidance  for  denying  an  individual 
ac;c(!ss. 

Response:  Guidance  on  the  rule  is 
available  in  the  document 
“Implementation  Guidance  for  10  CFR 
part  37  Physical  Protection  of  Byprodiiid 
Material  Category  1  and  Category  2 
Quantities  of  Radioactive  Material,” 
w’hich  will  be  published  at 
approximately  the  same  time  as  this 
final  rule.  Guidance  on  what  should  be 
considered  in  evaluating  the  results 
from  the  background  investigation  is  in 
the  document.  The  document  does  not 
contain  a  checklist,  but  provides  general 
guidelines  for  making  the  determination 
on  whether  to  grant  an  individual 
unescorted  access.  The  determination 
basis  is  performance  based:  each 
licensee  is  responsible  for  making  its 
own  determination.  Under  the  orders, 
the  trustworthiness  and  reliability 
official  made  the  determinations  of  who 
was  granted  access  and  that  official  is 
now  called  the  reviewing  official. 
Although  there  will  be  additional 


factors  to  consider,  the  decision-making 
responsibility  remains  unchanged. 

Comment  A57:  One  commenter  stated 
that  the  sections  for  the  Paperwork 
Reduction  Act  Statement  and 
Regulatory  F’lexibility  Certification  do 
not  appear  to  have  included  pool 
irradiator  and  inanufac:turer/distributor 
licensees  wdth  category  1  quantities  of 
radioactive  material  in  their  scope,  and 
the  documents  will  need  to  be 
augmented. 

Response:  Pool  irradiator  and 
manufacturer/distributor  licensees  were 
included  in  the  analysis  conducted  for 
the  Paperwork  Reduction  Act- Statement 
and  the  Regulatory  Flexibility 
Certification. 

B.  Access  Authorization  Program 

Comment  Bl:  One  commenter  stated 
that  §37.21  (a)  did  not  address  the 
requirements  fur  curnmtly  approved 
access  authorization  programs  or  the 
actions  that  must  be  taken  by  the 
licensee  within  a  specific  tiniefranu!. 
Anoth<;r  commenter  noted  that  it  w'as 
not  clear  what  licensees  that 
implemented  the  ord»;rs  needed  to  do. 

/ie.s’po/KSf?.’ The  NRC  did  not  approve 
access  authorization  programs  under  the 
orders.  The  NRG  approved  them  in  the 
sen.se  that  we  inspected  and  did  not  cite 
them  if  their  programs  were  adequate. 

All  licensees  that  allow  unescorted 
access  to  an  aggregated  category  ^  or 
category  2  quantity  of  radioactive 
material  must  have  an  access 
authorization  program  that  meets  the 
requirements  of  suhpart  B  on  the  date 
that  the  rule  is  effectivt;  in  the  State  in 
w'hich  the  licensee  conducts  its 
operations.  The  NRG  is  providing  a  1- 
year  implementation  period  for  the  final 
rule. 

Comment  B2:  One  commenter 
recjuested  clarification  as  to  whether 
§  37.21(a)(2)  is  based  on  possession  or 
authorized  possession. 

Re.s’ponse:  The  proposed  ride 
I’.ontained  several  provisions  that  were 
ba.sed  on  authorization  to  possess.  These 
provisions  are  not  contained  in  the  final 
rule.  The  NRC  has  revised  the  text  to 
make  clear  that  the  provisions  apply 
only  to  tho.se  that  actually  possess  the 
material. 

Comment  B3:  One  commenter  stated 
that  in  §  37.21(b),  the  term 
“unreasonable  risk”  should  be  defined. 

Response:  The  NRG  di.sagrees  with  the 
comment.  'I'he  NRG  acknowledges  that 
implementation  is  dependent  on  the 
judgment  of  the  reviewing  official; 
however,  this  is  a  performance-based 
requirement  and  provides  the  licensee 
with  flexibility  in  the  implementation  of 
its  program.  Although,  the  NR(3  has 
removed  the  term  “unreasonable  risk” 
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from  the  requirement,  the  coiu;ept 
remains  because  the  conf:ept  is  inherent 
in  the  definition  of  tnistworthy  and 
reliable. 

Commen/  B4:  One  commenter  stated 
that  5;  37.21(c)  should  be  deleted  as 
being  reilundant  to  previous  sections 
about  who  is  approved  for  unescorted 
access. 

/fes/jonse;  The  NR(’  disagrees  that 
§37.2 1(c)  is  redundant.  'Die  section 
establishes  the  individuals  that  are 
subject  to  the  access  authorization 
program. 

(’.omweni  B5:  One  commenter  .stated 
that  §  37.21(c)(1)  introduces  new  criteria 
for  approval  (individuals  with  job  duties 
that  require  unescortiul  access)  that  are 
not  otherwise  u.sed  in  the  regulations. 
3’he  commenter  indicated  that  if  it  was 
considered  neces.sary  to  limit  approvals, 
the  section  should  be  modified  by 
inserting  the  word  “only.” 

Baspnnsa :  Thv.  NRC  disagrees  with  tlie 
comment.  Section  37.21(c)(1) 
establishes  the  individuals  who  are 
subject  to  the  access  authorization 
program  and,  therefore,  need  to  undergo 
a  background  investigation  and  be 
determined  to  be  trustworthy  and 
reliable. 

(Joinnwnt  B6:  One  commenter  asked  if 
the  shipper  or  the  carrier  was 
responsible  in  §37.21. 

/if?.s'po/j.s'e.- Tbe  licensee  is  responsible 
for  a.ssuring  tliat  all  individuals  who 
have  unescorted  access  to  the  category 
1  or  category  2  (juantities  of  radioactive 
material-have  undergone  a  background 
investigation  (or  fall  under  one  of  the 
categories  for  relief)  and  been 
determined  to  bo  trustworthy  and 
reliable.  A  commercial  carrier  is  subject 
to  separate  State  and  federal 
transportation  security  requirements, 
and  is  not  a  licensee  under  10  CFR  f)art 
37. 

Comment  B7:  One  commenter  noted 
that  movement  control  center  personnel 
were  included  in  the  list  of  individuals 
who  were  to  be  subject  to  an  acce.ss 
control  program.  The  commenter  noted 
that  the  licensee  may  not  have  direct 
oversight  of  these  centers  and  the  center 
may  f)e  monitor(;d  by  LbE!A  nr  other 
.security  or  emergency  personnel  which 
could  make  enforcement  difficult  or 
impossible  as  these  individuals  would 
likely  not  be  responding  to  an 
emergency.  One  commenter  noted  that 
the  vehicle  driver  and  accompanying 
individual(s)  and  movement  control 
center  personnel  are  typically  employed 
by  the  carrier,  and  the  access 
authorization  program  should  be  under 
the  carrier’s  responsibility.  One 
commenter  .stated  that  licemsees  can’t 
implement  the  requirement  of 
§  37.21(c)(l)(ii)  and  (iii)  when  carriers 


arf!  used  for  shipments  of  categorv  1 
quantifies. 

BesponseCVhe  movement  control 
center  personnel  wore  includetl  because 
they  have  access  to  .S(il-M.  The  vehicle 
driver  and  accompanying  personnel 
were  included,  in  part,  because  they 
have  acce.ss  to  the  SGl-M  information. 
\Vh(!ther  the.se  individuals  come  under 
10  CFR  part  37  access  authorization 
program  or  not,  they  would  still  need  to 
hi!  fingerprinted  and  determined  to  be 
trustworthy  and  reliable  under  the 
requirements  of  10  CFR  part  73.  The 
NRC  has  revised  §  37.21(c)  to  reflect  that 
those  with  access  to  SCI  may  bo  placed 
under  10  CFR  part  37  access 
autborization  program  or  they  may  be 
part  of  a  separate  program  that  nnmts  the 
requirements  of  10  C;FR  part  73.  Law 
(inforcemmit  personnel  are  relieved  from 
the  fingerprinting  and  background 
check  that  are  required  for  access  to  .SCI 
and  are  relieved  from  the  background 
inv<!Stigation  required  under  10  C3-’R 
part  37. 

Comment  BH:  One  commenter  stated 
that  §  37.21(c)(3)  conflicts  with  the 
requirements  of  §  37.21(c)(l)(ii),  (iii). 

(iv),  and  (v)  as  none  of  those  personnel 
require  unescorted  access  to  radioactive 
material. 

Besponse:  The  NRC  disagrees  that 
there  is  conflict  wdth  the  requirements. 
Some  of  the  personnel  refercnt;ed  in 
§  37.21(c)(1)  were  part  of  the  access 
authorization  program  because  they 
required  access  to  SCI  information 
which  also  requires  a  determination  of 
trustworthiness  and  reliability. 

However,  the  requirements  for  the 
background  investigation  required  for 
SCI  and  unescorted  access  are  not 
identical,  so  the  NRC  has  revi.sed 
§  37.21(c)  to  reflect  that  those  requiring 
access  to  SCI  may  be  included  in  the 
access  authorization  program,  but  are 
not  required  to  be  included.  The 
licensee  can  choose  to  have  a  .separate 
program  to  provide  access  to  SCI 
information. 

Comment  B9:  One  commenter  noted 
that  the  specific  requirement  for  acce.ss 
to  materials  included  transport  of 
category  1  and  category  2  materials  and 
that  the  requirements  should  be 
consi.stent  with  10  CFR  part  71  and  49 
CFR  171  through  180. 

Re.s'pon.se:  Part  71  does  not  contain 
requirements  related  to  acce.ss  of 
materials.  The  referenced  DOT 
regulations  do  not  contain  requirements 
for  access  to  materials,  except  for  a 
driver  w'ho  needs  a  hazardous  material 
certification  which  includes  fingerprints 
and  an  FBI  criminal  history  check.  Part 
37  provides  relief  from  the 
fingerprinting  aspects  of  the  background 


investigation  for  individuals  that  have 
undergone  the  IXTI’  check. 

Comment  /DO;  Two  commenters 
requested  clarification  whether  an 
engineer  designing  the  security  .systems 
for  an  irradiator  room  w'ould  mreil 
une.s(;orted  ar:cess.  The  commenters 
noted  that  it  would  be  beneficial  if  the 
nsquirements  for  individuals  with 
acce.ss  to  sensitive  information  w'ere 
clearly  described. 

Hesponse:  Whether  to  grant 
unescorted  access  to  an  engineer 
designing  the  security  systems  would  be 
up  to  the  licensee.  The  licensee  could 
arrange  for  the  engineer  to  be  escorted 
while  in  the  irradiator  room  or  could 
conduct  a  background  investigation  and 
grant  the  enginersr  unc.scorted  access  if 
the  licensee  believed  it  was  warranted. 
The  requirements  for  individuals  with 
acce.ss  to  sensitive  information  are 
contained  in  §  37.43(d). 

Comment  Bl  1 :  One  commenter  asked 
what  shipping  information  requires  an 
access  autborization  program. 

/fe.spofKse;  Tbe  shipping  information 
related  to  shipments  of  category  1 
quantities  of  radioactive  material  is 
considered  to  be  SCI-M.  Part  73 
contains  requirements  for  individuals  to 
undergo  a  background  check  and  be 
determined  to  be  trustworthy  and 
reliable  before  being  allowed  access  to 
SCI.  A  licensee  can  include  those 
individuals  needing  access  to  .S(JI-M  in 
its  access  authorization  program  under 
10  CFR  part  37  or  in  a  separate  program 
under  10  CFR  part  73.  If  a  licensee  has 
an  access  authorization  program  that 
meets  the  requirements  of  10  CFR  part 
37,  the  program  will  also  meet  the 
requirements  of  10  CFR  part  73  for 
access  to  SCl-M. 

Comment  B12:  Cne  commenter  noted 
that  a  licensee’s  access  authorization 
program  expands  beyond  tho.se 
j)ermitted  to  have  unescorted  access  to 
category  1  or  2  sources  and,  therefore, 
the  rule  text  must  accurately  reflect  the 
need  to  include  such  individuals 
without  requiring  them  to  have 
unescorted  acce.ss  to  the  sources. 

//e.spon.s-e:  The  access  authorization 
program  may  also  apply  to  those  that 
require  ac(;ess  to  SCI,  such  as  personn(d 
involved  in  transportation  of  category  1 
quantities  of  radioactive  material.  The 
rule  has  been  clarified  to  reflect  that 
those  with  access  to  SCI  may  be  part  of 
the  access  authorization  program  for 
materials  unless  the  licen.see  chooses  to 
have  a  separate  program.  Although  the 
comment  is  not  clear,  the  NRC  believes 
that  the  commenter  was  referring  to  the 
reviewing  official  as  someone  that 
should  not  be  required  to  have 
unescorted  access  to  the  sources.  The 
NRC  believes  that  it  is  important  that 


16954 


Federal  Register/ Vol.  78,  No.  53 /Tuesday,  March  19,  2013 /Rules  and  Regulations 


the  reviewing  official  undergo  the  same 
background  investigation  as  those  being 
reviewed  and  approved  by  the 
reviewing  official.  Therefore,  the 
reviewing  official  is  included  in  the 
access  authorization  program.  See  also 
the  responses  to  B14  and  Bl.5. 

Comment  B13:  One  commenter  noted 
that  if  the  radioactive  material  is  in  a 
secured  area  within  a  room,  then  a 
trustworthine.ss  and  reliability 
fletermination  shouldn’t  be  required  for 
personnel  who  need  access  to  that  room. 

Response:  Secured  area  can  mean 
different  things.  If  the  material  is 
acce.ssible  by  breaching  a  common 
barrier,  then  the  individuals  would  need 
to  undergo  a  background  investigation 
and  be  determined  to  be  trustworthy 
and  reliable.  See  the  implementation 
guidance  for  examples. 

Comment  Bt4:  In  the  proposed  rule, 
the  NRC  specifif;ally  invited  comment 
on  the  issue  of  fingerprinting  the 
reviewing  official,  (^ommenters  were 
specifically  recpiested  to  provide 
information  on;  (1)  Whether  the 
reviewing  {)fficial  needs  to  be 
fingerprinted  and  have  an  FBI  criminal 
reH;ords  check  conducted:  (2)  whether 
the  other  aspet;ts  of  the  background 
investigation  are  adequate  to  determine 
the  trustworthiness  and  reliability  of  the 
reviewing  official;  (3)  whether  there  are 
other  methods  that  could  be  used  to 
ensure  that  the  reviewing  official  is 
trustworthy  and  reliable;  (4)  whether  the 
requirement  to  fingerprint  the  reviewing 
official  places  too  large  of  a  burden  on 
the  licensee;  and  (5)  whether  the 
Agreement  States  have  the  necessary 
authority  to  conduct  reviews  of  the 
nominated  individual’s  criminal  history 
record.  Twenty  f;ommenters  provided 
respon.ses  to  the  specific  questions  on 
this  subject. 

Of  those  that  provided  responses  to 
the  que.stions  on  fingerprinting  of 
reviewing  officials,  the  commenters 
were  evenly  split  on  whether  the 
reviewing  official  should  be 
fingerprinted.  Of  those  that  responded 
no  on  the  fingerprinting,  most  did  not 
support  the  concept  of  a  reviewing 
official  at  all  and  stated  that  the 
trustworthiness  and  reliability  official 
established  under  the  Increased  Control 
Orders  should  remain  in  place.  One  of 
those  opposed  to  the  fingerprinting  of 
the  reviewing  official  stated  that  the 
official  should  be  approved  by  the 
licensee  as  did  a  couple  of  the 
commenters  that  indicated  .support  for 
fingerprinting.  One  of  those  supporting 
fingerprinting  was  opposed  to  requiring 
the  individual  to  have  access  to 
radioactive  material.  The  commenter 
sugge,sted  that  the  NRC  table  this 
element  until  NRC  is  granted  authority 


to  require  fingerprinting  of  the 
reviewing  official.  The  majority  of  those 
responding  indicated  that  the  other 
aspects  of  the  background  investigation 
were  adequate  to  determine  the 
trustworthiness  and  reliability  of  the 
reviewing  official,  including  several 
commenters  that  supported  the 
fingerprinting  requirement.  Several 
responded  that  sp6)cific  guidance  and 
acceptance  or  rejection  criteria  must  be 
made  available.  Several  commenters 
indicated  that  the  reviewing  official 
should  meet  all  of  the  requirements  for 
unescorted  access.  Three  commenters 
stated  that  other  aspects  of  the 
background  investigation  were  not 
adequate  but  also  indicated  that  they 
did  not  support  the  concept  of  a 
reviewing  official.  Based  on  its 
experience  with  the  orders,  one 
commenter  stated  that  the  criminal 
history  derived  from  the  FBI  should 
serve  as  the  .sole  basis.  Most  of  the 
commenters  did  not  think  that  the 
fingerprinting  placed  too  large  a  burden 
on  the  licensee.  Of  the  two  commenters 
that  felt  that  fingerprinting  did  place  too 
large  of  a  burden  on  the  licensee,  one  of 
the  commenters  did  not  explain  its 
rationale  and  the  other  stated  that  it  was 
unnecessary  for  the  reviewing  official  to 
have  access  to  the  material.  One 
commenter  indicated  that  this  placed 
too  large  a  burden  on  the  States.  On  the 
question  of  whether  the  .States  have  the 
authority  to  conduct  reviews  of  the 
nominated  individual’s  criminal  history 
record,  the  response  was  inconclusive, 
with  many  commenters  noting  the 
authority  was  undetermined  or  not  clear 
whether  the  State  had  authority.  One 
State  indicated  that  it  did  have  the 
authority,  two  States  that  they  probably 
had  the  authority,  and  one  State 
indicated  that  it  did  only  if  specific 
disqualifying  criteria  are  put  in  the 
regulations.  Suggestions  for  other 
methods  that  could  be  used  to  ensure 
that  the  reviewing  official  is  trustworthy 
and  reliable  included  deferring  the 
decision  to  licensee  management  using 
best  busine.ss  practices;  using  a 
background  investigation  by  a 
professional  such  as  a  police 
investigator,  private  .security  clearance 
contractor,  or  human  resource 
profe.ssional;  and  use  of  employment 
history  with  the  licensee. 

In  addition  to  those  that  addressed  the 
specific  questions,  33  commenters 
addres.sed  this  subject.  The  Conference 
of  Radiation  Control  Program  Directors 
(CRCPD)  conducted  a  survey  of  the 
Agreement  States,  and  69  percent  of 
tho.se  that  responded  disagreed  with  the 
requirement  for  the  regulatory  body  to 
approve  the  reviewing  official. 


However,  62  percent  did  support  the 
requirement  that  the  reviewing  official 
be  fingerprinted.  Some  commenters 
noted  that  there  may  be  some  States  that 
may  not  have  the  authority  to  adjudicate 
fingerprints  for  approval.  CRCPD 
reported  that  69  percent  of  the 
responders  to  its  survey  indicated  that 
they  do  not  have  the  necessary  authority 
to  conduct  the  criminal  history  reviews 
without  legislative  action.  Some  of  the 
States  noted  that  they  have  the  authority 
but  do  not  want  to  conduct  fingerprint 
reviews.  One  State  indicated  that  it  may 
not  have  the  statutory  authority  to  write 
a  rule  to  approve  the  reviewing  official, 
and  another  noted  that  it  did  not  have 
the  authority  unle.ss  there  were  clear 
criteria.  At  least  one  State  noted  that  it 
may  not  be  able  to  completely  protect 
the  findings  of  the  criminel  history 
records  check  from  public  release. 

Several  commenters  expressed  concern 
that  the  regulatory  body  {NRC  or  the 
Agreement  State)  would  be  basing  the 
regulatory  approval  of  the  reviewing 
official  on  only  the  results  of  the 
fingerprints  for  a  criminal  history 
records  check,  and  the  other  elements  of 
the  background  investigation  would  not 
be  part  of  the  approval  process. 
Commenters  noted  that  neither  the 
regulatory  body  nor  the  licensee  would 
have  the  benefit  of  the  complete 
information  on  an  individual  in  order  to 
make  an  informed  determination. 
Commenters  felt  that  the  approval  of  the 
reviewing  official  should  remain  with 
the  licensee  and  not  the  regulatory  body 
because  the  licensee  has  more  direct 
personal  knowledge  and  experienc;e 
with  the  individual,  and  the  licensee 
has  much  more  to  lost!  by  approving  an 
incompetent  reviewing  official.  Some 
commenters  supported  the  approval  of 
the  reviewing  official  to  be  an  outside 
agency  such  as  the  NRC  as  a  logical 
methodology. 

.Some  commenters  noted  that  the 
regulator  should  not  deny  someone 
based  only  on  the  fingerprint  results. 
Several  commenters  noted  that  this 
would  put  additional  resource  burden 
on  the  regulatory  body  and  that  there  is 
no  compelling  evidence  of  threat  to 
public  health  and  safety  or  security  or 
that  the  current  system  is  not  working. 
Some  States  expressed  concern  over  the 
possible  liability  for  approving  a 
reviewing  official.  Some  commenters 
objected  to  the  need  to  submit  or 
remove  the  background  check  results 
outside  of  their  offices  and  send  them  to 
the  regulatory  body.  Commenters 
questioned  how  the  Agreement  .State 
will  be  able  to  review  the  fingerprint 
results  when  the  fingerprints  are  sent  to 
the  NRC.  One  commenter  stated  that  the 
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rule  should  specify  who  evaluates  all  of 
the  information  for  the  reviewing 
official,  as  a  licensee  is  required  to  have 
the  information  reviewed  before 
submittal  of  the  fingerprints.  The 
proposed  rule  puts  the  burden  of  review 
of  fingerprint  results  on  the  regulatory 
body  which  will  result  in  a  resource 
burden.  Commenters  noted  that  it  is 
unknown  what  the  impact  on 
Agreement  States’  resources  will  be  to 
begin  approving  reviewing  officials. 

liHsponsu:  After  considering  the 
comments,  the  NKC  has  decided  to 
change  the  approval  for  the  reviewing 
official.  The  NRC  (or  Agreement  State) 
will  no  longer  approve  the  reviewing 
official.  The  final  rule  adopts  a  similar 
process  to  what  was  in  the  Increa.sed 
Control  Orders.  Kach  licensee  will  be 
required  to  provide  the  name  of  the 
reviewing  official(.s)  to  the  NRC  (or 
Agreement  State)  and  certify,  under  oath 
or  affirmation,  that  the  reviewing 
official  is  trustworthy  and  reliable,  iiy 
the  licen.see  certifying  under  oath  and 
affirmation  that  the  individual  is 
trustworthy  and  reliable,  the  NRC 
believes  that  it  adequately  addresses  the 
good  faith  presumption  concern.  This 
certifit;ation  occurs  after  the  licen.see 
has  completed  the  background 
investigation  for  the  reviewing  official. 
The  determination  basis  for  th(^ 
reviewing  official  is  subjef:t  to 
inspec:tion.  If  the  individual  has 
undergone  fingerprinting  and  an  FBI 
criminal  history  records  check,  a 
lic<!nse(!  can  continue  to  use  the 
trustworthiness  and  reliability  official  or 
the  reviewing  official  used  under  the 
orders. 

('oninient  B15:  Many  commenters 
objected  to  the  need  to  grant  the 
reviewing  official  access  to  the 
radioactive  material  or  SGI.  Many 
licensees  have  used  Human  Resources 
(HR)  personiu!!  to  conduct  the 
background  investigations  under  the 
orders  as  they  are  the  hiring  experts  for 
their  companies.  It  was  further  noted 
that  HR  personnel  would  not  have  a 
need  for  unescortiul  access  to  t;ategorv  1 
and  category  2  quautiti(!S  of  radioactive 
mat(!rial.  l.icensees  noted  that  this 
means  that  HR  personnel  ani  either 
prohibited  from  doing  the  access 
authorization  or  must  be  permitted 
access  to  the  material  or  .SGI.  Further, 
commenters  note  that  permitting  HR 
personnel  access  creates  possible 
radiation  safety/security  issues  or 
creates  an  untenable  business  model  for 
Increased  Gontrols  licen.sees  with  no 
evidence  that  the  current  system  undem 
the  orders  is  flawed  in  anv  way.  .Some 
commenters  noted  that  if  it  is  the  intent 
simply  to  have  this  person  undergo  the 
same  level  of  scrutiny  as  those  who 


would  be  given  unescorted  access,  then 
the  regulation  should  be  amended  to 
state  as  much.  One  commenter  notetl 
that  the  orders  were  quite  emphatic  that 
no  individual  should  be  granted  access 
unless  the  individual  actually  needed 
access  and  that  requiring  the  reviewing 
official  to  have  access  appears  to  reduce 
security.  Several  commenters  noted  that 
the  workaround  needed  to  require 
fingerprinting  was  an  inappropriate 
approach  and  that  NRG  should  complete 
the  process  of  obtaining  from  Gongress 
the  authority  to  fingerprint  the 
reviewing  official.  Gt)mmenters  nott;d 
that  the  requirement  is  unduly 
restrictive  on  management  options  and 
an  invasion  of  the  rights  to  operate  a 
business  as  they  .see  fit.  Gommenters 
also  noted  that  there  may  be  other 
requirements  surrounding  unescorted 
acce.ss  that  could  be  implemented  in  the 
future  and  may  not  apply  to  the 
reviewing  official  that  could  cau.se 
hardships  for  licen.sees.  While  a  few 
commenters  wen;  opposed  to  the 
requirement  to  have  the  reviewing 
official  fingerprinted,  most  of  the 
t;ommenters  did  not  object.  (Jne 
commenter  noted  that  relying  on 
someone  to  compile  the  information  and 
have  the  reviewing  offit:ial  make  the 
final  decision  also  introduces  the 
possibility  of  the  individual  compiling 
the  information  to  act  in  a  malevolent 
manner.  One  commenter  suggested  the 
following  language:  "Reviewing  officials 
must  meet  the  necessary  requirements 
to  have  unescorted  access  to  category  1 
or  category  2  quantities  of  radioactive 
material.”  Two  commenters  noted  that, 
if  a  reviewing  official  is  granted 
unescorted  access  as  a  routine  job 
requirement,  the  individual  receive  and 
satisfactorily  comphite  radiation  safety 
training  required  by  the  licensee. 

liesponse:  'Flni  NRG  believes  that  it  is 
essential  that  the  individual  that 
approv(?s  others  for  une.scorted  access  to 
radioactive  material  undergo  the  same 
background  investigation  before 
approving  individuals  for  unescorted 
at;cess.  I’lie  NRG  needs  to  have 
confidence  in  the  integrity  of  the 
reviewing  official.  The  reviewing 
official  is  one  of  the  layers  for  defense- 
in-depth  of  the  security  program.  If  the 
reviewing  official  exercises  the 
permission  for  unescorted  access  to  tlui 
material,  the  individual  would  need  to 
undergo  any  required  training, 
including  any  safety  training,  before 
actually  having  une,scorted  access. 

3’here  are  often  individuals  at  facilities 
that  have  unescorted  access  permission 
but  seldom  exercise  the  permission.  The 
language  has  been  revi.sed  slightly  to 
note  that  the  reviewing  official  must  be 


permitted  unescorted  access,  and  the 
phra.se  “as  part  of  their  job  duties”  has 
been  removed.  However,  these 
individuals  are  not  being  required  to 
physically  access  the  material.  The 
changes  were  made  to  better  match  the 
language  in  the  AEA.  The  compatibility 
of  §  37.2.1(b)(.l)  was  changed  In  Category 
C'  to  allow  States  to  be  more  restrictive 
as  it  relates  to  access  to  the  material. 
Some  States  may  have  authority  to 
require  fingerprinting  by  use  of  other 
mechanisms  than  the  AEA. 

CowmeiU  Bid:  S<!veral  commenters 
suggested  allowing  a  reviewing  official 
approve  others  to  bi;  a  reviewing  official 
as  this  would  provide  the  licen.see  with 
more  flexibility  in  assigning  individual 
duties.  Commenters  noted  that  the 
re.striction  seemed  arbitrary-  One  of  the 
commenters  noted  that  there  was  no 
rea.son  why  a  reviewing  official  couldn’t 
approve  someont*  as  there  is  no 
difference  in  the  determination  fora 
reviewing  official  and  someone  for 
une.scorted  access.  Commenters  not(;d 
that  if  this  requirement  was  an  attempt 
to  maintain  a  list  of  reviewing  officials 
it  could  be  accomplished  in  a  different 
manner. 

Besponsf!:  The  NRC  do(!s  not  believe 
that  the  reviewing  official  should  be 
allowed  to  approve  another  individual 
to  be  a  reviewing  official.  While  the 
background  investigation  is  identical, 
the  resj)onsibility  for  the  reviewing 
offic;ial  is  greater  However,  under  the 
final  rule,  a  licen.se((  is  able  to  name  its 
own  reviewing  officials.  The  existing 
reviewing  official  could  be  involved  in 
the  background  investigation 
evalnation.  See  niso  response  to 
comment  B14. 

Comment  B17:  One  commenter 
suggested  adding  the  word  “nominated” 
before  reviewing  official  in  ??  37.23(b)(5) 
b(n:ause  the  person  is  not  a  reviewing 
official  until  approved  by  the  NRG. 

Re.spon.se; 'I  lm  recjuirennmt  for 
nominating  a  reviewing  official  has 
changed  in  the  final  rule.  A  licensee 
now  names  the  reviewing  official  and 
certifies  under  oath  and  affirmation,  to 
the  NRG.  that  the  reviewing  official  is 
trustworthy  and  reliable.  See  also 
respon.se  to  Comment  B14. 

Comment  Bl8:Two  commenters 
objected  to  the  wording  in  S  37.23(b)(4) 
and  (5)  that  implies  that  the  reviewing 
official  permits  une.scorted  access.  The 
commenters  agreed  that  the  reviewing 
official  shouhl  be  the  indivitlual  who 
makes  the  trustworthiness  and 
reliability  determinations  but  asserted 
that  the  reviewing  official  should  not  be 
the  individual  wdio  gives  permission  for 
uniiscorted  access.  The  commenters 
noted  that  after  a  positive  determination 
is  made,  the  actual  determinations  for 
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unescorted  access  should  be  controlled 
by  someone  else  .such  as  the  RSO.  The 
commenters  suggested  that  the  two 
sections  be  revised  to  remove  the  permit 
une.scorted  access  language.  The 
commenters  also  suggested  that 
§  37.23(e)(2)  be  modified  by  changing 
the  word  “permit”  to  “authorize.” 

Response:  The  NRC  agrees  with  the 
comment.  The  NRC  has  revised  the 
language  in  §  37.23(b)(1)  (formerly 
paragraph  (b)(4))  to  read:  “Reviewing 
officials  are  the  only  individuals  who 
may  make  trustworthiness  and 
reliability  determinations  that  allow 
individuals  to  have  unescorted  access  to 
r;ategory  1  or  category  2  quantities  of 
radioactive  materials  possessed  by  the 
licen.see.”  The  NRC  has  removed  the 
provision  in  37.23(h)(5)  as  it  was 
duplicatiw  of  paragraph  (b)(4)  (now 
paragraph  (h)(1)).  The  NRC.  has  not 
revised  the  language  in  §  37.23(e)(2) 
because  permit  is  the  term  used  in  the 
AKA. 

Comment  Bit):  One  comnienter  noted 
that  37.23(b)(5)  is  redundant  as 
§  37.23(h)(4)  Cfinveys  the  same 
requirement. 

/fe.s-ponse.- The  NRC  agrees  with  the 
comment  and  has  r(unov(;d  §  37.23(h)(5) 
from  the  rule. 

(Comment  B20:  Two  commenters 
rei;ommended  that  the  reviewing  official 
he  allowed  to  authorize  access  to  SCI. 

Responsn:The.  reviewing  official  may 
approve  individuals  for  access  to  SGI. 

Kart  73  requires  that  a  reviewing  ofln  ial 
condut't  tin:  l)iu:kgroun(i  check  review, 
hut  does  not  specify  who  that  individual 
is  or  specify  any  (jualifications  for  the 
|)osition.  .\  licensee  (.an  choose  to  u.se 
the  same  individual  for  both  the  SCI 
acc(>ss  under  10  C.FR  part  73  and 
une.scorted  access  under  10  CKR  part  37. 

Comment  B21:  One  commenter  noted 
that  licensees  were  allowed  fingerprint 
exemptions  has(id  on  submittal  to  other 
governmental  programs,  such  as  those  to 
access  Sehjct  Agents  or  government 
clearances.  The  commenter  noted  that 
these  programs  allow  for  licen.s(;e 
j>ersonnel  to  be  trained  to  take  the 
fingerprints  hut  that  the  rule  does  not 
allow  the  reviewing  official  to  be 
fingerprinted  by  the  licensee  personnel 
which  will  result  in  additional  cost  to 
travel  to  an  authorized  agency  and  fees 
to  have  the  authorized  agency  take 
fingerprints.  Tw'o  commenters  noted 
that  the  requirement  for  the  fingerprints 
of  the  reviewing  official  must  be  taken 
by  a  law  enforcement  agency,  Federal  or 
State  agencies  that  provide 
fingerprinting  services  to  the  jiublic,  or 
commercial  fingerprinting  services 
authorized  by  a  State  to  take  fingerprints 
and  that  this  seemed  arbitrarily 
restrictive  and  was  not  a  similar 


requirement  for  other  individuals.  The 
commenters  also  noted  that  10  CFR  part 
73  did  not  contain  a  .similar  provision. 

Response:  The  NRC  disagrees  with  the 
comment.  Because  the  reviewing  official 
has  extra  responsibility  in  the  access 
authorization  program  and  will  be 
making  the  determinations  to  allow 
acce.ss,  the  NRC  believes  that  it  is 
necessary  for  the  reviewing  official’s 
fingerprints  to  be  taken  by  an  entity  that 
will  verify  that  the  identification 
matches  the  person  being  fingerprinted. 
This  ensures  the  identification  of  the 
individual  submitting  the  fingerprints. 
Without  this  requirement  the  reviewing 
official  could  submit  the  fingerprints  of 
another  individual  that  is  known  not  to 
have  a  criminal  history  or  knowm 
terrori.st  ties. 

('omment  822;  Two  commenters 
asked  how'  a  licensee  will  know  if  an 
appointed  reviewing  official  has  been 
approved.  Commenters  also  asked  how 
long  the  review  would  take.  One 
commenter  asked  the  NR(’  to  describe 
the  controls  that  will  be  in  jilace  to 
protect  the  personal  information 
provided  to  the  NRC  on  behalf  of  the 
prospective  reviewing  official.  One 
commenter  noted  that  the  regulation 
does  not  indicate  what  the  NRC  will  do 
with  the  fingerprints  and  how  long  the 
NRC  retains  personal  irforniation  and 
the  FBI  data.  The  commenter  wanted  to 
know'  how  long  the  FBI  and  NRC  retain 
the  fingerprints  and  personal 
information  and  who  they  can  or  will 
share  that  information  with. 

Commenters  were  concerned  how'  the 
transition  period,  before  a  revimving 
official  is  approved,  could  impact  a 
progranr.  Some  commenters  questioned 
the  length  of  time  for  NRC  review. 

Response:The  final  r  ule  does  not 
contain  the  provision  for  the  NRC  (or 
Agreement  State)  to  approve  the 
reviewing  official.  The  (mly  information 
provided  to  the  NRC  is  the  name  of  the 
individual  and  the  fingerprints.  The 
NRC  typically  does  not  retain  the 
fingerprints  and  FBI  results. beyond  30 
days.  Hither  the  cards  are  destroyed  or 
the  electronic  file  is  deleted  in 
accordance  with  Federal  guidelines. 

Comment  B23:  A  few  commcmters 
indicated  that  the  T&R  officials  under 
the  orders  would  be  grandfathered  and 
become  reviewing  officials  under  the 
rule.  Another  commenter  wanted  to 
know'  what  is  meant  by  the  statement 
that  the  already  deemed  reviewing 
official  may  continue  to  act  in  that 
capacity  for  an  expanded  set  of  persons, 
i.e.,  w'hat  is  classified  as  an  expanded 
set  of  persons.  One  commenter 
recommended  revising  the  rule  to 
relieve  reviewing  officials  w'ho  already 


have  fingerprints  on  file  from 
submitting  fingerprints  again. 

Response:  Tne  NRC  disagrees  with  the 
comment  in  part.  The  commenters  have 
mi.sunderstood  the  grandfather  clause. 
The  T&R  officials  would  only  be 
grandfathered  if  they  had  been 
fingerprinted  under  the  orders  for  either 
unescorted  access  to  the  radioactive 
material  or  to  SGI.  If  the  T&R  official  has 
not  previously  undergone  the 
fingerprinting  and  criminal  history 
records  check,  he  or  she  w'ould  need  to 
complete  the  fingerprinting  before 
making  any  additional  determinations 
for  acce.s.s  to  material.  The  expanded  set 
simply  referred  to  those  individuals, 
inclmiing  new  emphwees,  who  might 
newly  require  a  background 
investigation. 

Comment  B24:  Several  commenters 
noted  that  both  the  NRC- Agreement 
State  working  group  and  the  NRC  staff 
st(^ering  committee  developing  the 
fingerprinting  orders  discussed  at  great 
length  whether  to  require  finger{)rinting 
and  background  checks  for  T&R 
officials.  Under  the  orders.  T&R  officials 
were  not  subject  to  the  requirements. 
Commenters  noted  that  they  were  not 
aware  of  any  sub.sequent  developments 
that  would  change  the  situation  and 
now  warrant  requiring  fingerprinting 
and  background  checks  for  review' ing 
officials  now  required  under  part  37. 

The  commenters  objected  to  w'hat  they 
called  the  appearance  of  an  attempt  to 
incorporate  in  nde  a  concept  that  did 
not  have  consensus  and  was  not 
incorporated  after  going  through  the 
previous  securitv  orders  working  group 
process.  They  are  o])posed  to  requiring 
the  reviewing  official  to  undergo 
fingerprinting  and  a  background  check 
because  in  their  opinion  tlie  • 
requirements  provide  no  plausible 
added  benefit  to  the  existing  structure 
under  the  orders. 

Response:  The.  10  CFR  jrart  37 
working  group  considered  the  order 
requirements,  lessons  learired, 
implementation  issues,  inspection 
issues,  recommendations  from  other 
reviews,  as  w'ell  as  the  edmments  on  the 
preliminary  rule  language.  The  10  CFR 
{)art  37  working  group  determined  that 
there  was  a  potential  gap  with  the 
individual  approving  others  for  access 
without  undergoing  the  same 
background  investigation.  Requiring  the. 
reviewing  official  to  undergo  a 
background  inve.stigation  addresses  the 
good  faith  presumption.  Sec  also  the 
respon.se  to  question  B5  in  Section  II. 

Comment  B25:  One  commenter 
objected  to  the  timing  of  the  submittal 
of  the  fingerprints  for  the  reviewing 
official,  noting  that  the  approval  process 
would  be  timelier  if  the  fingerprints 
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were  j>rn(:essed  at  the  same  time  the 
licensee  is  c.ondiicting  the  other 
elements  of  the  haekgronnd 
investigation. 

//e.s'pon.w;  The  requirement  for  NRC 
approval  of  the  reviewing  official  has 
been  removed  from  the  ride.  The  rule 
rmpiints  the  licen.see  to  certify  that  the 
reviewing  official  is  trustworthy  and 
reliable  and  to  then  provide  the  name  of 
that  individual  designated  as  the 
reviewing  official  to  the  NRG.  See  also 
respon.se  to  Comment  B14. 

Comment  B26:  (^ni;  commenter  noted 
that  many  of  the  items  in  subparts  A 
through  D  do  not  reference  SGI,  but  tbc 
requirements  in  this  rule  apply,  and  the 
inconsistencies  must  be  t:orrected. 

Hesponse:  The  NRG  disagrees  with  the 
comment.  Requirements  for  protection 
of  SGI  are  contained  in  10  GFR  part  73, 
imt  It)  GFR  part  37.  Part  37  contains 
appropriate  references  to  the 
requirements  for  SGI  that  are  contained 
in  §§73.21  and  73.23. 

Comment  B27:  One  commenter 
requested  that  a  section  for  a  master 
materials  licen.see  to  approve  reviewing 
officials  at  the  permittee  level  facilities 
be  added. 

Besponse:  The  licensee  is  now 
responsible  for  approving  the  reviewing 
official.  See  also  the  response  to 
comment  B14. 

Comment  B28:  One  commenter  noted 
that  it  was  not  clear  how  the  licen.see 
would  comply  with  the  requirement  in 
§  37.25(a)(1)  to  complete  fingerprinting 
and  an  FBI  identification  and  criminal 
histfiry  records  check  for  reviewdng 
officials  before  granting  them 
unescorted  access  inasmuch  as  NRG  (or 
the  Agreement  State)  would  have  the 
responsibility  of  reviewing  the  FBI 
identification  and  criminal  history 
records  check  information,  in  lieu  of  the 
licensee  doing  so. 

Besponse:  The  NRG  (or  the  Agreement 
State)  is  no  longer  involved  in  the 
approval  of  the  reviewing  official.  See 
also  response  to  comment  Bl4. 

Comment  B29:  One  commenter  raised 
the  issue  of  how'  individuals  denied 
approval  for  reviewing  official  duties 
will  he  tracked  to  avoid  going  to  another 
jurisdiction  for  approval. 

Response:  The  final  rule  does  not 
require  the  NRG  to  approve  the 
reviewing  official.  The  NRG  does  not 
plan  a  tracking  system  to  track 
reviewing  officials. 

Comment  B30:  Two  commenters 
requested  information  on  what  happens 
if  the  company  appointed  reviewing 
official  is  denied,  particularly  in  smaller 
companies  where  the  owner,  manager, 
or  RSO  may  be  the  appointed  reviewing 
official  and  how  such  a  denial  might 
affect  the  operation  of  the  company. 
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Besponse:  The  licensee  is  now 
responsible  for  approval  of  the 
reviewing  official.  The  NRG  is  not 
involved  in  the  decision.  .See  also 
response  to  comment  Bl4. 

Comment  BJl  :  One  commenter 
suggesttid  changing  the  characteristics 
derived  from  the  background 
investigation.  The  commenter  stated 
that  for  the  reviewing  official  to  state 
that  an  individual  is  “trustworthy  and 
reliable”  implies  more  of  an  intimate 
knowledge  of  the  characteristics  of  a 
person  than  would  be  gained  from 
simply  running  the  required  checks. 

The  commenter  suggested  that  defining 
an  individual  as  “low-risk”  may  be 
more  appropriate. 

Besponse:  The  NRG  disagrees  with  the 
comment  to  change  the  rule.  The  NRG 
recognizes  that  determining  that  an 
individual  is  considered  to  be 
trustworthy  and  reliable  is  subjective, 
and  not  a  guarantee  that  the  individual 
won’t  ever  commit,  or  conspire  to  assist 
others  in  committing,  a  malevolent  act. 
The  trustworthy  and  reliable  concept  is 
in  the  orders  and  is  in  other  locations, 
in  the  regulations. 

Comment  B32:  One  commenter 
suggested  that,  for  tho.se  individuals 
who  are  relieved  from  the 
fingerprinting,  identification,  and  other 
elements  under  §  37.29,  the  licensee 
should  be  exempt  from  the  requirement 
in  §  37.23(c)  to  provide  informed 
consent  and  obtain  a  signed  consent 
form.  The  commenter  noted  that  it 
conducts  a  background  investigation  on 
all  badge-holders  (employees,  fellows, 
contractors,  etc),  the  vast  majority  of 
whom  have  no  intent  of  applying  for 
purposes  of  une.scorted  access  and  that 
there  is  no  opportunity,  or  it  is  a 
misplaced  opportunity,  to  reque.st  an 
individual’s  signed  consent  under  this 
regulation  at  the  point  of  background 
investigation  initiation.  The  commenter 
stated  that  there  should  also  be  an 
exemption  for  this  situation  as  there  is 
no  need  to  repeat  the  bac.kground 
investigation  ju.st  because  an  individual 
later  determines  a  need  to  request 
une.st;orted  acc:es.s.  Other  commenters 
que.stioned  why  an  individual  that  has 
already  been  subject  to  fingerprinting 
now  needs  to  provide  consent. 

Response:  Section  37.23(c)  states  that 
the  licensee  does  not  need  to  obtain 
signed  consent  from  those  individuals 
who  have  undergone  a  background 
investigation  under  the  orders  or  10  GFR 
part  73.  A  signed  consent  is  not 
necessary  until  the  reinvestigation 
occurs.  A  licensee  would  not  need  to 
obtain  a  signed  con.sent  from  an 
individual  subject  to  §  37.29,  unless  the 
licensee  conducted  one  or  more  of  the 
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elements  of  the  background 
investigation. 

Comment  B33:  One  commenter 
(juestioned  whether  the  NRG  would  - 
develop  a  .standard  consent  form  and 
background  questionnaire  form  so  that 
everyone  asks  the  same  questions  and 
evaluates  on  the  .same  basis. 

Besponse:  The  NRG  has  included  a 
consent  form  in  the  guidance  that  could 
be  used  by  licensees.  A  .standard 
background  questionnaire  was  not 
iiKduded  as  this  would  be  similar  to  the 
information  included  in  applications  for 
employment.  Information  would 
include  job  history,  education  hi.story, 
and  a  list  of  references. 

Comment  B34:  One  commenter  stated 
that  §  37.23(e)  was  improperly  named  as 
no  basis  for  making  a  determination  was 
included,  only  a  requirement  for 
licensees  to  develop,  implement,  and 
maintain  written  procedures  with  the 
determination  basis  that  they  deem 
appropriate. 

/le.sponse;  The  NRG  di.sagrees  with  the 
comment.  The  section  contains  the 
requirement  for  the  reviewing  official  to 
make  determinations  on  authorizing 
unescorted  access,  and  the  NRG  believes 
that  it  is  appropriately  named.  The 
licensee  is  provided  flexibility  in  the 
criteria  that  it  u.ses  to  make  a 
determination. 

Comment  B35:  One  commenter  stated 
that  NRG  should  provide  the  specific 
and  detailed  adjudication  criteria  that 
will  be  used  to  approve  the  review  ing 
fjfficial. 

Besponse:  The  guidance  document 
contains  the  general  criteria  that  the 
NRG  used  in  approving  reviewing 
officials  under  the  orders.  The  specific 
criteria  to  be  used  are  up  to  each 
licen.see. 

Comment  B36:  One  commenter  stated 
that  licensees  are  not  in  a  position  and 
do  not  have  the  knowledge  and  skill  to 
ensure  that  personnel  are  trustworthy 
and  reliable  and  that  all  that  licen.sees 
can  be  expected  to  do  is  to  follow'  the 
NRG  rule  that  was  presumably  written 
to  provide  licensees  with  methods  to 
.screen  personnel. 

Besponse:  Licensees  are  required  to 
follow  the  requirements  in  10  (TR  part 
37  to  acquire  information  about 
personnel  and  to  make  their  owm 
judgments  of  the  trustw'orthiness  and 
reliability  of  their  employees.  These 
determinations  do  not  require 
specialized  knowledge  or  skill  and  are 
similar  to  the  determinations  that 
licensees  make  in  hiring  decisions. 

Comment  B37:  One  commenter 
requested  that  §  37.23(e)(1)  and  (2)  be 
revised  to  remove  the  requirement  to 
review  all  of  the  background 
investigation  information  required  in 
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making  a  determination  on 
trustworthiness  and  reliability.  The 
commenter  felt  that  some  of  the 
information  would  be  impossible  to 
obtain  and  therefore,  if  you  are  required 
to  review  all  information,  a  licensee 
could  never  approve  .some  personnel. 

The  commenter  suggested  that  the 
language  be  changed  to  “collected 
background  investigation  information.” 
Several  commenters  suggested  removing 
the  term  “disqualifv'ing”  from  the 
paragraph  as  the  NR('  has  not  provided 
a  list  of  disqualifying  factors. 

/fe.spon.s'e;  The  NRC  agrees  with  tin? 
comment  and  has  revised  the  rule  to 
specify  that  the  evaluation  is  of  the 
information  collected  to  meet  the 
requirements.  The  NRC  has  also 
removed  the  term  “di.squalifying”  from 
§  37.23(e)(2). 

Comment  B38:  Two  commenters 
noted  that  in  §  37.23(e)(3)  "reasonable 
a.ssurance”  is  not  defined.  One  of  the 
commenters  felt  that  the  lack  of  clarity 
in  this  requirement  and  in  what 
documentation  should  consi.st  of  will 
result  in  disputes  with  NRC  inspection 
findings.  One  commenter  objected  to  the 
need  to  document  the  determination 
basis  for  granting  someone  unescorted 
access.  The  commenter  felt  that  only  the 
reasons  for  denial  should  be 
documented. 

Besponse:  The  NRC  does  not  believe 
that  “reasonable  assurance”  needs  to  he 
defined  in  the  regulations.  The 
determination  basis  is  a  performance- 
based  recjuirement,  and  licen.sees  are 
provided  flexibility  to  develop  criteria 
that  best  meet  their  needs.  The  NRC 
believes  that  documentation  of  the 
determination  basis  is  essential.  The 
documentation  does  not  need  to  he 
extensive.  It  can  consi.st  only  of  an 
indication  that  no  negative  information 
was  found  during  the  investigation  or  an 
explanation  of  why  negative 
information  did  not  disqualify  the 
individual.  Without  documentation  an 
inspector  could  not  be  assured  that  the 
individual  had  actually  undergone  the 
required  background  investigation. 
Documentation  of  the  basis  is  also 
beneficial  to  the  licensee  if  it  needs  to 
reevaluate  whether  an  individual 
should  continue  to  have  unescorted 
access. 

Comment  B39:  Several  commenters 
objected  to  the  requirement  in 
§  37.23(e)(3)  to  immediately  remove  the 
person  from  the  approved  list  once  he 
or  she  no  longer  require  access.  One 
commenter  noted  that  “immediately”  is 
not  defined  and  that  it  is  not  realistic  for 
routine  terminations  such  as  student 
graduations  and  deaths.  The  commenter 
indicated  that  the  only  justification  for 
immediate  removal  would  be 


demonstrated  unreliability  that  would 
residt  in  withdrawal  of  the  person’s 
trustworthiness  and  reliability  status. 

The  other  commenter  stated  that 
immediate  removal  was  not  warranted 
but  should  be  done  in  a  timely  manner. 
The  commenter  suggested  replacing 
“immediately”  with  “as  soon  as 
practical.”  Another  commenter 
suggested  removal  from  the  list  in  a 
timely  manner  not  to  exceed  30  ilays 
after  the  determination. 

Response:  The  NRC  agrees  with  the 
comment  in  part.  An  immediate 
removal  from  the  li.st  is  probably  not 
necessary.  However,  prompt  actions  do 
need  to  be  taken  to  prevent  access,  such 
as  deactivating  his  or  her  access  code. 
The  NRC  has  revi.sed  the  language  to 
reflect  that  the  action  should  occur  as 
soon  as  possible  but  no  later  than  7 
working  days.  The  NRC  believes  that  it 
is  important  to  maintain  a  current  list  of 
those  individuals  that  are  allowed 
unrestricted  access  to  the  material. 

Comment  B40:  One  commenter 
questioned  whether  §  37.23(e)(3)  means 
that  the  licensee  must  document  its 
basis  for  approval  of  the  trustworthiness 
and  reliability  determination  as  a 
written  policy.  The  commenter  noted 
that  an  alternate  interpretation  could  be 
that  the  licensee  must  document  a 
rationale  for  each  individual’s 
trustworthine.ss  and  reliability  approval, 
as  opposed  to  a  generic  basis  for 
approval  for  all  applicants. 

Response: The  licensee  must 
document  the  rationale  for  each 
individual’s  trustworthiness  and 
reliability  determination.  The 
documentation  does  not  need  to  be 
extensive.  The  NRC  notes  that  the 
orders  al.so  required  the  licensee  to 
document  the  basis  for  concluding  that 
there  is  reasonable  assurance  that  an 
individual  granted  unescorted  access  is 
trustworthy  and  reliable. 

Comment  B41:  One  commenter  stated 
that  the  access  authorization  program 
requirements  were  overly  pre.scriptive, 
particularly  the  number  of  required 
procedures  and  amount  of  associated 
documentation.  The  commenter  noted 
that  the  licensee  should  be  allowed  to 
determine  the  level  of  detail  of  its 
program  as  appropriate  depending  on 
the  size  and  complexity  of  the  program. 

Response:  The  NRC  agrees  with  the 
comment,  in  part,  and  has  made  some 
changes  to  the  access  authorization 
program.  Section  37.23(f)  has  been 
revised  to  remove  some  of  the 
specificity  in  the  types  of  required 
.procedures. 

Comment  B42:Two  commenters 
noted  that  the  requirement  to  have 
procedures  to  ensure  that  individuals 
who  have  been  denied  unescorted 


access  authorization  are  not  allowed 
access  was  redundajit.  The  commenters 
stated  that  a  person  denied  unescorted 
access  would  not  be  provided  with  a 
key  or  codes  to  access  the  sources,  and 
a  procedure  is  not  needed. 

Response:  The  NRC  believes  that 
procedures  are  necessary  to  implement 
the  access  authorization  program.  Not 
all  licensees  use  keys  or  codes  to  control 
access  to  the  material. 

Comment  B43:  Two  commenters 
stated  that  for  licensees  subject  to  10 
(TR  part  73  with  additional  radioactive 
materials  not  covered  by  the  10  CFR 
part  73  security  plan,  the  pirocedures 
used  for  10  CFR  part  73  background 
investigations  and  updating  of 
background  inve.stigations,  etc.,  should 
be  considered  adequate  to  meet  the 
intent  of  10  CFR  part  37.  One  of  the 
commenters  suggested  adding  a  new 
paragraph  (5)  to  §  37.23(f)  to  read  as 
follows:  “Procedures  and  policies 
meeting  the  requirements  of  the  security 
plans  required  by  part  73  meet  the 
requirements  of  this  subpart  B  of  this 
chapter.” 

Response:  The  NRC  agrees  that  a 
licensee  does  not  need  to  maintain  two 
sets  of  procedures;  however,  a  provision 
is  not  needed  in  the  regulations.  As  long 
as  10  CFR  part  73  procedure  addresses 
the  content  of  the  required  procedures 
under  10  CFR  part  37,  additional 
procedures  are  not  necessary. 

Comment  B44:  One  commenter 
suggested  that  NRC  develop  a  generic 
set  of  procedures  for  the  conduct  of 
background  investigations  as  guidance 
for  licen.sees. 

Response':  The  NRC]  has  not  included 
generic  procedures  for  conducting  a 
background  investigation. 
Implementation  of  background 
investigation  requirements  will  vary 
with  the  circumstances  of  individual 
licensees.  Guidance  is  available  on  the 
various  elements. 

Comment  B45:  One  commenter  stated 
that  in  §  37.23(g)  at  least  10  days  should 
be  allowed  for  an  individual  to  correct, 
complete,  or  explain  other  components 
of  the  background  investigation. 

Response:  The  NRC]  has  not  specified 
a  timeframe  in  order  to  allow  licensees 
flexibility  to  choose  a  timeframe  that 
they  believe  is  appropriate  for  their 
program.  The  NRC  has  provided  a  10- 
day  timeframe  to  challenge  the  FBI 
criminal  history  records,  and  10  days 
would  be  an  appropriate  timeframe  for 
allowing  a  challenge  of  other  aspects  of 
the  background  investigation  results. 
The  licensee  may  choo.se  the  timeframe 
that  works  best  for  it. 

Comment  B46:  One  commenter  noted 
that  since  §  37.23(g)(2)  specifies  that  the 
licensee  can’t  act  on  challenged 
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information  until  th(j  FBI  gons  througli 
thoir  duo  process,  the  FBI  needs  to  Ih; 
on  board.  The  eommenter  suggcisted 
a(!<ling  a  requirement  to  allow  the 
licfMisee  to  make  a  final  determination  if 
nothing  is  heard  from  the  FBI  within  30 
days. 

Be.spon.se; 't  he  nde  contains 
procedures  for  an  individual  to  correct 
hackground  check  information  that  are 
identical  to  the  procedures  in 
^  73.57(e)(2).  I’he  NK(’  disagrees  that  a 
30-day  cut-off  jreriod  is  needed  becausr* 
such  a  provision  would  circumvent  an 
individual’s  right  to  complete,  correct, 
and  explain  information  obtained  as  a 
result  of  the  licensee’s  background 
investigation.  P’urther,  the  30-dav  cut-off 
[)eriod  may  lx;  unreasonably  short.  The 
FBI  has  indicated  that  once  it  receives 
a  formal  challenge  to  an  individual’s 
record,  a  recheck  is  completjuj  within 
approximately  3-4  weeks  (52  FR  0310: 
March  2.  1987).  Given  the  rule’s  10-day 
window  for  an  individual  to  initiate  a 
challenge,  the  timeframe  for  resolution 
of  challenges  could  potentially  be 
greater  than  30  days.  Accordingly,  the 
NRG  declines  to  impose  a  30-day  time 
limit  for  challenges  to  an  individual’s 
background  check  information. 

Cowment  B47:  One  eommenter  stated 
that  §  37.23(h)(2)  requires  the  licensee  to 
retain  a  list  of  persons  approved  for 
unescorted  access  for  5  years  after  the 
list  is  superseded  and  noted  that  the 
word  “list"  implies  a  written  document. 
The  eommenter  asked  if  the  “list"  may 
include  database  records  that  contain 
unesi;orted  access  approval  and  removal 
dates  and  thus  would  allow  discarding 
printed  copies  that  are  no  longer  iisefid. 
The  eommenter  noted  that  other  NRG 
regulations  (e.g.,  §§20.2110  and  37.51) 
allow  records  to  “be  stored  in  electronic 
media  with  the  capability  for  producing 
legible,  accurate,  and  complete  records 
during  the  required  retention  period.” 
The  eommenter  recommended  changing 
the  wording  to  add  similar  wording  as 
in  other  NRG  regulations  making  it  clear 
that  the  “lists”  do  not  need  to  be  printed 
copies. 

flesponse:  Section  37.101  already 
allows  records  to  be  maintained  in 
electronic  media.  The  language  is 
similar  to  that  provided  in  §20.2110 
and  applies  to  all  records  that  are 
required  by  10  CFR  part  37. 

Comment  B48:  Two  commenters 
objected  to  the  requirement  in 
§  37.23(h)(3)  to  maintain  a  list  of 
individuals  not  approved  for  access. 
Two  f:ommenters  objected  to  the  need  to 
maintain  every  change  to  the  list  for  5 
years.  One  eommenter  felt  that  it  would 
seem  reasonable  to  ask  that  a  list  of  all 
persons  currently  granted'unescorted 
access  be  maintained  (+  a  month)  and 


that  a  list  of  all  persons  denied  or 
rernov(Ml  from  the  unescorted  access  list 
he  maintained  (±  a  month).  Another 
eommenter  noted  that  maintaining  a  list 
has  no  value  as  a  licensee  may  develop 
a  badge  system  that  indicates  a  person’s 
level  of  access.  Another  eommenter 
noted  that  there  w'as  no  value  in  keeping 
a  list  since  the  (hitermination  basis  has 
to  be  documented. 

Besponse:  The  NRC>  agrees,  in  part, 
and  disagrees,  in  part,  wuth  the 
comment.  The  NRG  agrees  that  it  is  not 
necessarv  to  maintain  a  list  of  those 
individuals  not  approved  for  access  and 
has  removed  the  provision.  The  fact  that 
someone  is  not  included  on  the  access 
list  means  that  they  should  not  be 
granted  unescorted  access  to  the 
material,  and  a  .second  list  is  not 
needed.  There  is  currently  no 
mechanism  in  plact;  to  share 
inlbrmatif)n  among  liceicsees,  so  then?  is 
no  benefit  in  maintaining  a  list  of  tho.se 
not  approv(!d  for  access.  The  NRG 
disagrees  with  the  comment  to  remove 
the  requirement  to  maintain  every 
change  to  the  list;  how'ever,  the  NRG  has 
changed  the  retention  time  to  3  years. 
The  superseded  lists  are  necessary  for 
inspections.  If  an  inspector  discovers 
something  during  an  inspection,  the 
siqierseded  list  could  be  reviewed  to 
determine  who  had  unescorted  access 
during  a  given  time  period. 

Comment  B49:  One  eommenter 
reque.sted  clarification  whether  the 
notification  required  by  §  37.27(a)(2)  is 
different  from  the  informed  consent 
required  by  §  37.23(c)(1). 

Response:  The  informed  consent 
’  under  §  37.23(c)(1)  is  consent  to  conduct 
the  background  investigation.  The 
notification  required  by  §  37.27(a)(2)  is 
specifically  for  the  FBI  criminal  hi.story 
records  check.  The  licensee  may 
develop  one  consent  form  that  covers 
both  aspects. 

Comment  B50:  In  the  proposed  rule, 
the  NRG  specifically  invited  comment 
on  the  appropriate  elements  for  a 
hackground  investigation.  Gommenters 
were  requested  to  provide  information 
on:  (1)  Whether  a  local  criminal  history 
review  is  necessary  in  light  of  the 
requirement  for  an  FBI  criminal  history 
records  check;  (2)  whether  a  credit 
history  check  provides  valuable 
information  for  the  determination  of 
trustworthiness  and  reliability;  (3) 
whether  the  Agreement  States  have  the 
authority  to  require  a  credit  hi.story 
check  as  part  of  the  hackground 
investigation;  (4)  the  appropriate 
elements  of  a  background  investigation 
and  why  any  suggested  elements  are 
appropriate;  (5)  whether  the  elements  of 
the  background  investigation  are  too 
subjective  to  be  effective;  and  (6)  how 


much  time  a  licensee  typically  spends 
conducting  a  hackground  investigatir)n 
for  an  individual.  Twenty-seven 
commenters  provifled  rtisponses  to  the 
specific  (juestions  on  this  subject. 

Of  those  who  [)rovided  responstis  to 
the  questions  on  the  background 
invi'stigation  elements,  no  one 
supported  inclusion  of  the  local 
criminal  history  check  as  part  of  the 
background  investigation  elements  and 
only  one  eommenter  imlicatcxl  that  the 
credit  history  check  added  any  value. 
Most  commenters  indicated  that  the  FBI 
criminal  history  records  check  was 
sufficient,  and  that  reejuiring  a  local 
criminal  histor\  check  w'as  redundant 
and  overly  burdensoriK!.  Manv 
commenters  noted  that  conduf:ting  a 
local  criminal  history  c:heck  w'ould  be 
very  difficult  for  foreign  nationals  and 
those  who  have  moved  frequently.  Most 
commenters  stated  that  the  credit 
history  evaluation  was  not  useful,  and 
that  poor  credit  and  imlrustworthiness 
do  not  go  hand-m-hand.  (mmmenters 
were  also  concerned*that  there  were  no 
clear  guidelines  on  what  cn?dit  score 
would  be  cause  for  corjeern.  Many 
commenters  expressed  concern  over  the 
accuracy  of  information  in  credit 
histories.  Some  commenters  questioned 
whether  requiring  a  credit  history  chejck 
was  legal  in  some  States,  noting  that  the 
requirement  w'as  an  invasion  of  privacy. 
One  eommenter  suggested  Social 
Security  number  (SSN)  validation 
instead  of  the  credit  hi.story  check. 

In  response  to  the  question  of  whether 
the  Agreement  States  have  the  legal 
authority  to  require  a  credit  history 
check,  most  commenters  indicated  that 
they  did  not  know.  One  State  responded 
that  recent  legislation  prohibits 
discrimination  ba.sed  on  credit  history, 
but  did  note  that  the  law  provides  for 
exceptions.  One  State  indicated  that  it 
did  have  authority,  and  another  noted  it 
did  if  specific  criteria  were  provided. 

The  majority  of  commenters  indicated 
that  the  current  background 
inve.stigation  elements  from  the  orders 
w'ere  adequate.  One  eommenter 
suggested  as  appropriate  elements: 
Verification  of  legal  citizenship, 
personal  references,  former  employers, 
education,  fingerprinting  and  FBI 
criminal  background  investigation,  and 
personal  knowledge.  Another 
eommenter  noted  that  the  elements 
should  be  employment  hi.story, 
education  hi.story,  reference  check,  and 
FBI  history  check.  Two  commenters 
noted  that  the  background  investigation 
should  be  limited  to  the  fingerprint- 
based  criminal  history  check,  and  that 
an  adverse  criminal  history  could  be 
mitigated  by  satisfactory  employment 
hi.story  with  the  licensee.  One 
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commenter  suggested  a  two-person  rule 
lor  truly  significant  sources  instead  of  a 
background  check.  One  commenter 
indicated  that  the  area  that  needed 
review  is  the  background  investigation 
for  foreign  nationals  and  students 
becau.se  the  required  information  is 
troublesome  to  obtain. 

Most  of  the  commenters  felt  that  the 
elements  of  the  background 
investigation  were  too  subjective,  and 
that  guidance  or  criteria  were  needed  so 
that  the  elements  could  be  consistently 
applied  across  the  country  with 
minimum  sec:ond  guessing  by  auditors 
and  inspectors.  Other  commenters 
stated  that  while  the  elements  were 
subjective,  this  did  not  mean  that  they 
were  ineffective.  Commenters  stated 
that  there  is  a  good  mixture  of 
subjectivity  and  objectivity  for  the 
reviewing  official  to  use  in  making  a 
determination  of  a  person’s 
trustworthiness  and  reliahility.  One 
commenter  noted  that  some  subjectivity 
is  necessary  to  evaluate  the  situation 
and  the  individual, <is  strict  adherence 
to  guidelines  could  load  to  rejection  and 
a  serious  impact  on  an  applicant’s 
career. 

NRC  also  requested  information  on 
how  much  time  a  licensee  spends 
conducting  a  background  investigation. 
Responses  varied  from  a  few  hours  to 
months:  the  longer  times  typically 
included  wait  times  and  not  actual 
effort. 

Due  commenter  suggested 
centralization  of  the  background 
inve.stigation  process,  suggesting  that 
the  security  clearance  process 
performed  by  tin;  Defense  Industrial 
Clearance  Security  Offices  for  various 
Fiideral  agencies  could  In;  tailored  to 
meet  the  10  (’,FR  part  37  requirements. 
The  commenter  indicated  that  this 
could  be  more  efficient  than  requiring 
each  licensee  to  develop  a  process. 

In  addition  to  tho.se  who  provided 
responses  to  the  specific  questions,  70 
commenters  addre.s.sed  this  topic. 

Several  commenters  felt  that  the  current 
background  investigation  elements  were 
sufficient  and  questioned  the  value  of 
the  propo.sed  additional  elements  (credit 
history  evaluation,  verification  of  true 
identity,  military  history  verification, 
and  criminal  history  review  from  local 
c;riminal  justice  resources).  Some 
commenters  felt  that  specific  ju.stifiahle 
evidence  that  current  trustworthiness 
and  reliability  programs  aren’t  working 
is  .needed  to  justify  any  new 
requirements,  and  that  a  cost-benefit 
analysis  should  be  used  to  justify 
inclusion  of  any  new  elements.  Several 
commenters  noted  that  the  cost  of 
obtaining  the  nece.ssary  information 
may  be  burdensome  in  time  and  money. 


and  that  the  requirements  are  overly 
prescriptive.  Commenters  expressed 
concern  that  the  required  checks  could 
result  in  lost  jobs  if  individuals  did  not 
meet  the  standards  .set  forth  by  the 
licensee.  One  commenter  noted  that  a 
licensee  would  probably  investigate  the 
individual  before  hiring,  which  would 
result  in  multiple  expenditures  for  one 
eventual  employee.  One  commenter 
noted  that  the  background  inve.stigation 
coidd  deter  some  talented  and 
knowledgeable  professionals  from 
applying  due  to  the  potential  invasion 
of  privacy.  One  commenter  noted  that 
the  NRC  needs  to  find  the  fine  line 
between  cautious  and  correct  and  overly 
cautious  and  burdensome. 

.Some  commenters  felt  that  the  P'Bl 
criminal  history  checks  and  work 
history'  are  sufficient.  Two  commenters 
felt  that  the  background  investigation 
should  only  require  a  fingerprint-based 
criminal  history  check  and  that  adverse 
criminal  history  may  be  mitigated  bv  the 
employment  history  of  an  emplovee 
with  more  than  3  years  employment 
with  the  licensee.  Commenters  noted 
that  employment  history  is  far  more 
accurate  for  determining 
trustworthiness  and  reliability  than  any 
other  c;heck  proposed.  One  commenter 
suggested  allowing  licensees  to  use  a 
graded  approach  taking  into 
consideration  multiple  variables,  such 
as:  Whether  the  activity  is  category  1  or 
category  2:  the  desirability  of  the  source 
to  an  adversary:  the  physical  security 
present:  how  quickly  the  radioactivity 
t:ould  be  removed  from  the  device  and 
readily  di.spersed  or  used  to  cause 
serious  harm;  the  mobility  of  the  source 
or  device,  and  the  frequency  of  physical 
inspection/ob.servation  by  more  than 
one  individual.  One  commenter 
suggested  revising  the  requirement  so 
that  the  licensee  could  u.se  either 
employment  history  evaluation, 
verification  of  employment,  or  military 
hi.story  evaluation.  At  least  one 
commenter  noted  that  the  insider  threat 
would  he  best  controlled  with 
monitoring  and  detection. 

Sixty  commenters  objected  to  the 
inclusion  of  the  credit  history  element 
in  the  background  investigation, 
tlommenters  noted  that,  in  the  current 
economic  environment,  a  credit  history 
evaluation  could  reflef;t  an  inaccurate 
and  erroneous  assessment  of  a  person’s 
tru.st worthiness  and  reliability  and 
could  result  in  some  skilled  individuals 
being  removed  from  employment 
consideration.  Commenters  felt  that  the 
credit  history  check  was  an  unnecessary 
invasion  of  privacy,  and  that  most 
individuals  would  choose  not  to  pursue 
unescorted  access  if  faced  with  a  credit 
history  check.  One  commenter  noted 


that  when  implementing  the  orders  it 
had  initiated  a  credit  history  evaluation 
that  created  a  significant  uproar  and 
resulted  in  several  researchers 
withdrawing  their  irradiator  access 
privileges.  The  commenter  noted  that 
this  created  an  atmosphere  of  distrust. 
Commenters- felt  that  the  information 
was  not  relevant  when  attempting  to 
determine  trustworthiness  and 
reliability  and  was  unjustified  and  not 
a  valid  gauge  of  trustworthiness  and 
reliahility.  Commenters  noted  that 
having  a  bad  credit  history  did  not  make 
the  individual  untrustworthy  and  that  a 
good  credit  history  did  not  define  an 
individual  as  tru.stworthy  and  reliable. 
Some  commenters  requested  that  the 
NRC  provide  some  study  or  peer 
reviewed  document  that  demonstrates 
that  persons  with  poor  credit  may  be 
more  easily  coerced  into  helping 
terrorists.  .Some  commenters  stated  that 
the  requirement  could  potentially  be 
viewed  as  discriminatory  by  workers. 

(^ne  commenter  questioned  how  to  deal 
with  identity  theft. 

Commenters  noted  the  difficidty  of 
obtaining  a  credit  history  of  individuals 
who  have  lived  outside  the  United 
.States,  such  as  foreign  nationals. 
Commenters  noted  that  in  some  cases  it 
was  impossible  to  obtain  the 
information.  Commenters  noted  that 
many  countries  do  not  have  a  combined 
c:redit  history  reporting  agency.  One 
commenter  expressed  concern  that 
individuals  who  have  e.stablished  a 
credit  hi.story  in  the  United  States  and 
whose  credit  history  is  poor  will  be  at 
a  disadvantage  over  individuals  with  a 
similar  but  undocurnentable  credit 
history  in  another  country,  as  an 
employer  may  choo.se  to  allow  access  to 
the  foreign  national  based  on 
incomplete  information  and  deny  access 
to  a  United  States  citizen  based  on  more 
extensive  but  unfavorable  information. 

One  commenter  noted  that  Title  11  of 
the  United  States  Code,  Section  525, 
makes  it  illegal  to  discriminate  against 
employees  or  job  applicants  solely 
because  of  filing  for  bankruptcy. 

Another  commenter  noted  that  the 
Equal  Employment  Opportunity 
Commission  has  been  cracking  down  on 
efforts  to  disqualify  potential  hires  with 
bad  credit  hi.story  as  the  practice  can  be 
discriminatory.  Several  commenters 
noted  that  some  States  have  laws  that 
prohibit  employers  from  discriminating 
against  employees  on  the  basis  of  credit 
history  and  prevent  employers  from 
inquiring  about  c;redit  hi.story.  One 
commenter  stated  that  if  Congress,  in 
consultation  with  the  NRC,  had  deemed 
credit  history  checks  significantly  liseful 
to  provide  for  flie  common  defense,  the 
checks  would  have  been  included 
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within  the  most  recent  amendments  in 
section  149  of  the  AEA.  Another 
commenter  noted  that  (Congress  has 
considered  passing  an  act  to  make  it 
unlawful  to  base  adverse  employment 
decisions  on  consumer  credit  reports. 

In  a  CRCT’D  survey  of  Agreement 
States,  70  percent  of  those  responding 
indicated  that  they  did  not  have  the 
authority  to  require  a  credit  history 
check  as  part  of  a  background 
investigation.  Some  Agreement  States 
indicated  that  they  were  not  sure  if  they 
had  the  authority  to  require  a  credit 
history  check.  One  State  indicated  that 
(assuming  it  has  authority)  its 
administrative  procedures  would 
require  specific  criteria  for  pass/fail. 

One  commenter  noted  that  there  are 
State  laws  that  prohibit 
“di.scrimination”  against  employees  due 
to  credit  history  and  asked  how  this 
would  affect  the  credit  history  check 
requirement.  The  commenter  noted  that 
a  Google  search  indicated  that  States 
that  have  and/or  are  t;onsidering  such 
laws  include:  Connecticut.  Wisconsin, 
Hawaii,  Illinois,  Missouri,  New  York, 
Oregon,  Washington,  and  Texas. 

One  commenter  felt  that  much  of  the 
information  obtained  from  a  credit 
history  report  would  already  be 
included  in  the  personal  history 
disclosure.  Two  commenters  stated  that 
for  category  2  sources  it  should  be  uf) 
to  the  reviewing  official  to  decide  if  they 
have  enough  information  to  grant 
unescorted  access  to  a  category  2  source 
without  the  need  for  a  credit  history 
check.  One  commenter  noted  that 
individuals  relieved  from  the 
background  investigation  elements  were 
just  as  likely  to  have  negative  credit 
history  but  will  not  be  subject  to  the 
same  scrutiny.  One  commenter 
recommended  defining  “full  credit 
history,”  as  a  licen.see  can’t  comply  with 
open-ended  requirements.  Two 
commenters  noted  that  this  concept  had 
been  considered  in  the  working  group 
for  the  orders  but  was  rejected,  and, 
therefore,  should  not  have  been 
included  in  the  proposed  rule. 

Several  commenters  oppo.sed  the 
inclusion  of  the  criminal  history  check 
in  the  background  investigation.  They 
questioned  why  a  criminal  history 
check  from  local  sources  was  necessary 
if  a  national  check  through  the  FBI  was 
conducted.  One  commenter  stated  that 
the  local  check  w'ould  be  an  added 
benefit  if  the  FBI  check  was  somehow 
inadequate.  (Commenters  stated  that  the 
information  would  be  difficult  to  obtain 
in  many  locales  and  would  be  an 
increased  burden  to  both  the  licensee 
and  local  law  enforcement  without  a 
corresponding  benefit.  Commenters  also 
noted  that  the  information  would  be 


impossible  to  obtain  for  foreign 
nationals,  and  that  a  provision  must  be 
provided  that  allow's  les.s-than-absolute 
compliance.  One  commenter  noted  that 
licensees  in  rural  areas  may  have 
limited  access  to  local  resources,  and 
that  some  local  resources  may  have 
limited  capabilities  to  respond  to  such 
requests.  (Commenters  asked  how  to 
determine  the  appropriate  local  law' 
enforcement  agency  and  what 
constituted  local. 

Several  commenters  objected  to  the 
inclusion  of  a  character  and  reputation 
element  in  the  background 
investigation.  Commenters  felt  that  the 
determination  would  be  very  subjective, 
added  little  value,  and  unnece.ssarily 
added  to  the  licensee’s  burden. 
Commenters  noted  that  an  adverse 
judgment  about  an  employee’s  character 
and  reputation  could  be  perceived  as 
discriminatory.  One  commenter 
suggested  removing  the  term 
“trustworthy  and  reliable”  from  the 
character  and  reputation  element  and 
thereby  removing  the  connotation  that  a 
personal  reference  can  attest  to  the 
present  state  of  an  individual’s 
trustworthiness  or  reliability.  The 
commenter  noted  that  including  a 
character  and  reputation  check  would 
require  references  to  be  knowledgeable 
about  that  definition,  and  very  few 
references  can  attest  to  the  present 
status  of  an  individual,  as  required  by 
the  words  “continues  to  be.”  Some 
commenters  expressed  concern  over 
possible  invasion  of  privacy.  One 
commenter  recommended  requiring  a 
minimum  of  three  references.  One 
commenter  noted  that,  for  a  reference  to 
provide  a  worthwhile  evaluation  of  the 
applicant,  a  minimum  time  frame  for 
contact  with  the  individual  should  be 
established  in  the  rule.  The  commenter 
also  cautioned  that  the  reference  should 
not  be  from  someone,  such  as  a 
supervisor,  who  may  benefit  from  the 
applicant’s  unescorted  access. 

Several  commenters  objected  to  the 
requirement  to  obtain  independent 
information  to  corroborate  the 
information  provided  by  the  individual. 
Commenters  stated  that  the  provision 
was  vague  and  unreasonable,  and  they 
did  not  understand  how  it  could  bo 
accomplished.  Commenters  staled  that 
it  was  unreasonable  to  expect  licensees 
to  track  down  independent  information, 
as  they  are  not  investigative  agencies. 
Commenters  noted  that  many  entities 
cannot  or  will  not  provide  background 
information,  and  licensees  do  not  have 
the  resources  to  obtain  information 
elsew'here.  Commenters  noted  that  the 
cost  would  be  prohibitive  in  many 
cases.  One  commenter  recommended 
removing  the  phra.se  “to  the  extent 


possible”  because  it  made  the  section 
meaningless.  One  commenter  asked 
w'hat  he  or  she  should  do  if  it  is  not 
practicable  to  confirm  information. 
Another  commenter  stated  that  the 
documentation  would  be  excessive  and 
time  consuming.  One  commenter 
suggested  requiring  independent 
information  only  in  situations  where  the 
accuracy  or  completeness  of  information 
provided  by  the  applicant  is  in  doubt, 
or  where  the  licensee  can’t  confidently 
make  an  evaluation  ba.sed  on  an  analysis 
of  all  of  the  gathered  information.  One 
commenter  suggested  changing  the 
phrase  “to  the  extent  possible”  to  “to 
the  extent  practicable.”  Three 
commenters  objected  to  the  need  to 
obtain  information  from  an  alternate 
source  w'hen  a  previous  employer  or 
other  entity  does  not  respond.  One 
commenter  notenl  that  where  a  company 
has  gone  out  of  busine.ss,  it  would  be 
impossible  to  obtain  confirmation  that 
the  individual  worked  at  the  company. 
The  commenters  felt  that  it  was  unclear 
how  a  licensee  could  obtain  this 
information  in  some  cases.  One 
commenter  noted  that  it  doesn’t  have 
the  resources  to  confirm  an  applicant’s 
information  independently,  particularly 
if  the  person’s  family  is  excluded. 

Commenters  noted  that  obtaining  the 
information  for  some  groups  of  people, 
(e.g.,  foreign  nationals,  research 
students,  and  citizens  who  have  resided 
outside  the  United  States  for  long 
periods),  is  difficult  or  impossible. 

Some  commenters  noted  that  licensees 
with  a  high  turnover,  such  as 
universities  and  research  facilities, 
would  incur  substantial  cost  and  would 
have  difficulty  implementing  the 
provisions.  One  commenter  provided 
some  cost  information,  noting  that  the 
current  cost  is  $131  per  applicant, 
excluding  the  $100  average  cost  for 
processing  new  employees.  The  costs 
included  $25  for  fingerprinting.  $26  for 
fingerprint  processing  through  the  NRC 
and  FBI,  and  $80  for  a  WorldScan.  The 
commenter  noted  that  adding  the  credit 
history  and  military  history  would 
increase  the  cost  per  approved  person  to 
$155  for  Uiiited  States  records,  and  even 
if  the  credit  history  and  military  records 
were  obtainable  and  reliable,  getting  this 
information  on  foreign  applicants  would 
be  prohibitively  expensive.  Two 
commenters  noted  that  a  foreign  credit 
history  check  costs  $170,  and  one 
commenter  noted  that  that  a  credit 
check  would  cost  $1,000  per  individual 
for  a  foreign  national,  and  another  said 
that  the  cost  of  military  verification  was 
$80  per  person.  Another  commenter 
noted  that  the  current  cost  of 
conducting  background  investigations 
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was  $125,  and  adding  a  credit  check  and 
military  records  check  would  increase 
this  to  $400  per  person  (assuming  that 
half  the  individuals  require  foreign 
credit  checks).  One  commenter  noted 
that  it  would  take  2  to  3  person-days  to 
perform  the  different  checks. 

Several  commenters  recommended 
that  NRC  consider  using  the  same 
background  check  process  used  by  the 
Centers  for  Disease  Control  (CDC)  for 
select  agents  because  centralized  NRC 
coordination  would  probably  result  in 
more  consistent  evaluations  at  reduced 
cost.  Other  commenters  suggested  that 
the  NRC  authorize  unescorted  access 
using  a  method  similar  to  the 
Transportation  Safety  Administration’s 
TWIC  program.  They  noted  that  the  CDC 
and  the  IJ.S.  Department  of  Agriculture 
programs  for  select  agents  and  the  DOT 
system  for  issuing  hazardous  material 
certifications  for  Commercial  Driver’s 
Licenses,  all  have  the  applicable  Federal 
government  agency  perform  the  reviews 
and  grant  the  approvals.  The 
commenters  staled  that  this  approach 
would  provide  consi.stency  in  the 
conduct  of  the  reviews  and  would  best 
assure  that  all  needed  information  is 
collected  and  reviewed  by  well-trained 
individuals.  One  commenter  suggested 
that  the  NRC  review  the  visa  process  to 
see  if  any  of  the  requirements  could  Ixj 
replaced  with  a  verification  of  visa, 
since  foreign  nationals  must  go  through 
a  Homeland  Security  review  to  get  a 
visa.  One  commenter  noted  that  it  has 
reviewed  3,182  persons  since  the 
Fingerprint  Order  was  implemented  and 
has  determined  that  38  could  not  be 
judged  trustworthy  and  reliable  based 
only  on  the  FBI  criminal  history  report 
and  not  becau.se  of  any  other 
background  investigation  elements.  The 
commenter  noted  that  more  than  90%  of 
the  pfsrsons  it  judged  to  be  trustworthy 
and  reliable  were  also  judged 
tncstworthy  and  reliable  by  the  II. S. 
Bureau  of  Alcohol,  Tobacco,  F'irearms, 
and  Explosives  (BATFE),  and  that  this 
experience  appears  to  validate  why  all 
other  federal  agencies  that  perform 
similar  checks  do  so  solely  on  the  basis 
of  the  FBI  criminal  hi.story. 

One  commenter  noted  that  his  or  her 
industry  is  subjecjt  to  three  different 
Federal  background  cher:k  programs 
(BATFE.  DOT,  and  NRC),  and 
recommended  that  the  agencies  come 
up  with  one  background  check  that 
w'ould  satisfy  all  three. 

/fespon.se; 'I’he  NRC  has  determined 
that  tbe  appropriate  elements  of  the 
background  investigation  include: 
Fingerprinting  and  an  FBI  criminal 
history  records  check,  verification  of 
identity,  employment  history 
verification,  education  verification,  and 


a  character  and  reputation 
determination.  Many  of  these  items  are 
part  of  routine  employment  checks  that 
an  individual  may  go  through  before 
being  hired  by  a  company.  The  NRC  has 
removed  military  history  verification 
from  the  elements  as  it  is  considered 
part  of  the  employment  history  and  does 
not  need  to  be  a  separate  element.  The 
NRC  has  also  removed  the  provision  to 
conduct  a  local  criminal  history  check 
as  part  of  the  background  investigation. 
The  NRC  determined  that  while  the 
local  criminal  history  check  would 
provide  some  beneficial  information, 
the  burden  of  obtaining  the  information 
is  not  justified  by  the  limited  benefit. 

The  NRC  recognizes  that  conducting  the 
background  investigation  for  some 
individuals,  sucb  as  foreign  nationals, 
may  be  difficult.  If  there  was  no 
education  or  military  service  in  the  7- 
year  period  preceding  the  need  for 
unescorted  access  to  the  material,  the 
investigation  would  not  need  to  include 
these  items. 

After  careful  deliberation  and 
consideration  of  all  the  comments 
received  on  including  credit  history  as 
a  background  investigation  element,  the 
NRC  has  decided  not  to  include  credit 
history  as  a  required  element  for  the 
background  inve.stigation  or 
reinvestigation.  The  credit  history  can 
provide  information  that  is  useful  in 
making  a  determination  that  an 
individual  is  trustworthy  and  reliable. 
Credit  history  can  add  an  extra  layer  of 
defense  in  mitigating  the  insider  threat 
and  can  provide  some  information  that 
is  not  easily  available  from  other 
sources.  Credit  history  was  never 
intended  to  be  the  determining  factor  for 
tru.stworthiness  and  reliability  but 
simply  one  more  piece  of  information  in 
making  that  determination.  However,  as 
many  of  the  commenters  pointed  out. 
there  are  issues  with  the  accuracy  of 
credit  reports,  and  a  poor  credit  history 
is  not  necessarily  an  indicator  that  an 
individual  is  not  trustworthy  or  reliable, 
particularly  in  these  tough  economic 
times.  Although  NRC  di.sagrees,  .some  of 
the  commenters  indicated  that  there  is 
the  potential  that  some  Agreement 
.States  might  not  be  able  to  implement 
the  provision  due  to  State  laws.  The.se 
things  coidd  result  in  uneven 
implementation  of  the  provision  across 
the  country.  As  pointed  out  by  the 
commenters,  it  is  harder  and  more 
expensive  to  obtain  a  credit  history  for 
tho.se  that  have  resided  in  other 
countries  for  long  periods  of  time.  This 
could  lead  to  an  imbalance  in  the 
information  collected  and  used  in 
making  the  trustworthiness  and 
reliability  determination.  In  addition. 


some  licensees  may  decide  not  to  grant 
unescorted  access  to  fully  qualified 
individuals  because  of  the  lack  of 
information  or  the  difficulty  in 
obtaining  the  information.  Many  smaller 
licensees  may  not  have  staff  and/or 
knowledge  to  be  able  to  fully  utilize  the 
information  obtained  from  the  credit 
history.  The  NRC  has  determined  that 
the  potential  benefit  of  the  credit  history 
is  not  justified  by  the  cost  and, 
therefore,  the  NRC  has  not  included 
credit  history  as  a  required  element  of 
the  background  investigation.  While  not 
requiring  a  credit  history,  the  NRC  does 
note  that  information  obtained  from  the 
credit  history  could  be  useful  to 
licensees,  and  notbingin  the  NRC 
regulations  prohibits  a  licensee  from 
conducting  a  credit  hi.story.  In  situations 
where  a  trustworthiness  and  reliability 
determination  is  difficult,  the 
information  from  a  credit  hi.story  could 
provide  the  determining  information.  A 
licensee  can  always  use  measures 
beyond  the  regulatory  minimum  that  is 
required  by  the  access  authorization 
program. 

Tne  NRC  is  not  providing  specific 
criteria  that  w'ould  disqualify  an 
individual  from  obtaining  une.scorted 
access  to  the  material.  There  is  no 
checklist.  Because  the  individual 
circumstances  of  each  applicant  may 
vary  significantly,  each  licensee  needs 
the  flexibility  to  establish  its  own 
program.  The  implementation  guidance 
document  does  provide  general 
information  and  items  for  consideration, 
hut  no  specific  disqualifying 
information.  A  licensee  should  consider 
any  negative  information  together  wdth 
all  of  the  other  information  in  making  a 
final  determination. 

At  this  time,  the  NRC  has  no  plans  to 
establish  a  new  program  to  conduct 
background  investigations  similar  to  the 
T.SA  or  CDC  programs.  The  NRC  does 
relieve  individuals  w'ho  have  been 
approved  under  these  programs  from 
the  fingerprinting  element  of  the 
background  investigation. 

Information  provided  by  the 
commenters  on  the  burden  of 
conducting  a  background  inve.stigation 
has  been  factored  into  the  final 
regulatory  analysis,  as  approjiriate. 

Coinment  B51:  One  commenter 
expressed  concern  that  the  new 
requirements  could  force  employnient 
decisions  ba.sed  on  incomplete 
information  and  that  this  could  lead. to 
significant  legal  implications  for  the 
facility.  The  commenter  noted  that  the 
intersection  of  these  requirements  with 
the  Equal  Employment  Opportunity  Act 
should  be  investigated. 

Bfisponse:  The  NRC  floes  not  agree 
that  the  baf:kground  inve.stigation 
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requirements  forc:e  licensees  to  make 
employment  decisions  based  on. 
incomplete  information.  Individuals 
who  an;  granted  unescorted  access  to 
category  1  or  category  2  quantities  of 
radioactive  material  must  be  deemed 
trustworthy  and  reliable.  The 
background  investigation  is  one 
component  designed  to  provide  the 
licen.see  with  sufficient  reUwant 
information  before  making  this 
determination.  It  is  the  licensee’s 
responsibility  to  evaluate  the 
information  received  as  a  result  of  the 
background  investigation  and  all  other 
relevant  information  to  make  its 
tru.stworthiness  and  reliability 
determination.  Thrise  requirements  do 
not  relieve  a  licensee  from  its  obligation 
to  comply  with  all  applicable  Federal 
and  State  labor  laws.  Further,  the  NRC 
does  not  believe  that  fidfillment  of  these 
trustworthine.ss  and  reliability 
determination  requirements  wotdd 
cause  the  licensee  to  violate  any  labor 
laws.  Accordingly,  the  NRC  does  not 
believe  that  it  is  necessary  to  develop 
guidance  on  this  issue. 

Comment  B52:  Two  commenters 
questioned  the  10-year  period  for  the 
background  investigation  versus  the  .3- 
year  period  contained  in  the  orders.  The 
commenters  felt  that  10  years  is  an 
arbitrary  timeframe  and  that  3  years  is 
sufficient.  One  of  the  commenters  noted 
that  going  back  10  years  is  more 
expensive  and  that  it  is  more  important 
what  happened  in  the  last  few  years  of 
the  person’s  life  and  not  distant  history. 
Another  commenter  suggested  changing 
the  timeframe  to  7  years  as  the  standard 
criminal  history  and  credit  checks  only 
go  bank  7  years.  The  commenter  noted 
that  many  States  charge  an  extra  fee  to 
extend  the  check  beyond  7  years.  One 
commenter  noted  that  there  could  be  a 
problem  when  attempting  to  use  the  10 
year  criteria  for  students.  Another 
commenter  asked  for  clarification  for 
how  far  back  the  investigation  should  go 
and  what  sources  could  be  used.  One 
commenter  noted  that  the  employment 
hi.story  evaluation  period  of  10  years 
was  not  consi.stent  with  10  CFR  parts  26 
and  73  which  only  cover  the  most 
recent  3  years  and  that  justification 
should  be  provided  for  going  with  10 
years.  One  commenter  suggested  going 
back  the  last  two  employers  or  10  years 
whichever  is  le.ss  re.strictive.  One 
commenter  stated  that  the  timeframe 
should  be  left  to  the  discretion  of  the 
licensee  ba.sed  on  the  situation  of  the 
applicant.  One  commenter  felt  that  10 
years  was  too  long  an  evaluation  period 
and  that  there  was  no  stopping  point  to 
the  18th  birthday.  The  commenter 
recommended  changing  the  10  years  to 


3  years  or  until  the  person’s  18th 
birthday,  whichever  is  shorter.  One 
commenter  requested  that  NRC^  clarifv 
the  date  used  to  determine  the  10-year 
reinvesligation.  One  commenter  noted 
that  the  rule  needs  to  be  clear  that  the 
expectation  for  the  review'  is  to  go  back 
10  years  or  to  such  time  as  the 
individual  w'as  a  minor. 

Besponse:  The  NRC  has  reconsidered 
the  time  frame  for  the  initial  background 
investigation  and  has  changed  the 
timeframe  to  7  years  as  suggested  by  the 
commenters.  This  may  reduce  the  cost 
of  the  investigation.  The  rule  does 
provide  that  the  investigation  only  goes 
back  to  the  individual’s  18th  birthday. 

Comment  B53:  One  commenter  noted 
that  the  rule  did  not  provide  a  tiered 
approach  for  individuals  who  had  been 
with  the  licensee  for  greater  than  3 
years.  The  commenter  noted  that  under 
the  orders  the  licensee  could  review  the 
individual’s  employment  hi.story  [i.e. 
personnel  files)  and  obtain  the 
supervisor’s  standardized 
recommendation.  The  commenter 
recommended  retaining  this  system  for 
the  initial  and  reinvestigation  for 
individuals  who  have  been  with  the 
licensee  for  a  long  period  of  time  (i.e.  10 
years). 

Besponse:  The  NRC  disagrees  with  the 
comment.  The  NRC  believes  that  the 
longer  timeframe  is  appropriate.  If  the 
individual  has  been  with  the  company 
for  7  years,  the  licensee  would  not  need 
to  check  with  previous  employers.  The 
reinvestigation  does  not  include  all  of 
the  elements  of  the  initial  background 
investigation. 

Comment  B54:  One  commenter 
requested  clarification  on  whether  the 
licensee  verified  the  true  identity  of 
individuals  or  the  licensep’s  reviewing 
official.  The  commenter  also  objected  to 
the  language  in  the  rule  to  verify  “true 
identity”  and  “ensure”  the  individual  is 
who  he  or  she  claims  to  be.  The 
commenter  felt  that  making  it  the 
licensee’s  responsibility  to  establish 
anyone’s  “true  identity”  is  not  always 
possible  as  identification  documents 
(IDs)  can  be  forged,  and  very  few 
licensees  are  experts  at  identifying 
forged  documents.  The  commenter  felt 
that  the  language  is  too  strong,  cannot 
be  guaranteed,  and  needs  to  be  rewritten 
to  just  state  that  the  licen.see  is 
responsible  to  review  the  identification 
documents.  The  commenter  also  stated 
that  the  requirement  to  compare  the 
personal  information  data  to  identify 
any  discrepancy  in  the  information  is 
too  vague.  The  commenter  asked  what 
personal  information  and  what  should 
be  done  when  discrepancies  are 
discovered.  The  commenter  suggested 
that  the  language  be  revised  to  require 


that  the  licensee  review  available 
information  from  an  ID  that  is  provided 
to  the  licensee  by  the  applicant,  and 
resolve  any  discrepancies.  One 
commenter  asked  how  verification  of 
true  identity  was  supposed  to  be  done 
and  questioned  the  expense  and  value. 
(3ne  commenter  noted  that  it  already 
performed  an  1-9  or  E-verify  for 
employees  but  not  in  the  case  of 
students  at  universities. 

Besponse:  The  licen.see  is  not 
expected  to  determine  that  an  ID  has 
been  forged.  Sec.tion  37.2.5(a)(2)  states 
that  the  licen.see  is  to  review  the 
identification  documents  provided, 
such  as  a  driver’s  license  or  passport,  to 
make  sure  tliat  the  information  matches 
what  was  pirovided  by  the  individual.  If 
the  information  such  as  the  name  of  the 
individual  or  social  security  number 
doesn’t  match,  the  licensee  should 
investigate  further.  E-verify  is  one  tool 
that  can  be  u.sed.  The  guidance 
document  on  the  rule  contains 
information  on  how  this  provision 
should  be  addressed. 

Comment  B55:  One  commenter 
suggested  that  the  requirements  to  verify 
employment  history,  education  history, 
and  military  hi.story  were  too  rigid  and 
that  the  language  should  be  revised  to 
“the  licensee  shall  attempt  to  verify 
*  *  *”  The  commenter  noted  that  this 
would  recognize  that  businesses  fail  and 
overseas  employers  and  schools  may  be 
impossible  to  contact.  The  commenter 
indicated  that  the  unsuccessful  attempts 
should  then  be  documented.  Another 
commenter  noted  that  it  could  be  very 
expensive  to  verify  foreign  employment. 

Besponse:  The  NRC  agrees  in  part 
with  the  comment.  Section  37.25(a)(7) 
(previously  (a)(10))  already  contains  a 
provision  for  when  an  employer  or  other 
entity  doesn’t  provide  any  information. 
The  provision  had  been  modified  to 
provide  additional  clarification  and  to 
add  a  requirement  that  the  licensee 
document  the  actions  taken  when  it  is 
unsuccessful  in  verifying  the  history. 

Comment  B56:  One  commenter 
questioned  the  relevance  of  obtaining 
military  history  and  how  the  results 
would  be  u.sed.  The  commenter  stated 
that  NRC  should  perform  this  service  for 
foreign  nationals.  Another  commenter 
noted  that  military  hi.story  verification 
can  be  a  lengthy  and  difficult  process. 
The  commenter  noted  that  obtaining 
records  from  the  Department  of  Veterans 
Affairs  was  difficult,  particularly  for 
Korean  and  Vietnam  era  veterans,  and 
compliance  is  dependent  on  another 
Federal  agency.  One  commenter  noted 
that  in  some  countries  military'  service 
is  a  requirement  of  its  citizens  so 
verification  has  little  bearing  on  an 
individual’s  trustworthiness  and 
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reliability.  Another  commenter  noted 
that  the  return  rate  for  requests  on 
military  history  has  been  about  20 
percent  and  takes  between  3-6  months. 
Commenters  do  not  believe  that  this 
adds  any  value.  Another  commenter 
que.stioned  how  to  obtain  military 
history  verification. 

Response:  Military  history  is 
t;onsidered  part  of  the  employment 
history.  The  rule  text  has  been  revised 
to  include  military  history  as  part  of  the 
employment  history  instead  of  a 
separate  element.  For  some  individuals, 
military  service  could  be  their  only 
employment.  'I'he  lit;ensee  only  needs  to 
verify  the  service  if  the  military  service 
occurred  in  the  last  7  years.  Information 
on  foreign  nationals  can  be  more 
difficult  to  obtain.  The  NRC  notes  that 
licensees  always  have  the  option  of 
escorting  the  individuals.  Additional 
guidance  on  foreign  nationals  is 
provided  in  the  implementation 
guidance. 

Comment  B57:  One  commenter 
questioned  the  value  of  verifying 
education  hi.story  and  questioned  how 
the  verification  should  be 
accomplished.  Another  commenter 
questioned  how  far  back  a  company 
needed  to  go  for  someone  employed  at 
the  company  for  10  years.  One 
commenter  noted  that  the  verification 
should  be  for  the  degree  and  not  the 
time  period  of  attendance.  The 
commenter  noted  that  it  would  be  a 
huge  burden  to  verify  every  time  period 
at  every  institution  for  those  who 
completed  their  ediication  over 
numerous  years  at  various  institutiotis. 

He.s'pon.se:  Education  history  is  similar 
to  employment  history  and  helps  to 
validate  what  the  individual  was 
engaged  in  during  the  noted  timeframe. 
Education  history  would  typically  be 
verified  by  checking  with  the 
educational  institution.  Education 
history  only  needs  to  be  verified  if  it 
occurred  in  the  last  7  years. 

Comment  858:  Two  commenters  felt 
that  the  employment  history  was 
completely  ignored  as  the  rule  did  not 
provide  for  limiting  the  background 
investigation  to  the  FBI  criminal  history 
check  for  employees  with  more  than  3 
years  with  the  licensee.  The  commenter 
noted  that  employment  hi.story  is  a 
factor  that  can  be  used  when 
determining  whether  an  employee  with 
a  criminal  history  is  trustworthy  and 
reliable.  One  of  the  t;ommenters  felt  that 
employment  hi.story  is  a  far  more 
accurate  set  of  data  for  determining 
trustworthiness  and  reliability  than  any 
other  chec:k  proposed  and  that  the 
employment  history  .should  not  be 
ignored. 


Response:  Employment  history  was 
not  ignored  by  the  NRC  and  it  is  one  of 
the  elements  of  the  background 
investigation.  The  NRC  agrees  that 
employment  history  can  and  should  be 
used  when  considering  the  information 
obtained  during  the  background 
investigation.  The  licensee  has  the 
flexibility  to  determine  how  much 
weight  to  give  each  element  of  the 
background  investigation. 

Comment  B59:  One  commenter  noted 
that  it  was  impossible  to  verify 
employment  if  the  individual  has  never 
worked  before. 

Response:  Part  37  specifically  requires 
that  the  licensee  verify  the  individual’s 
employment  with  each  previous 
employer  for  the  most  recent  7  years 
before  the  date  of  application.  If  an 
individual  has  never  worked  before, 
there  is  no  previous  employer  and  no 
employment  to  verify.  For  this 
individual,  no  employment  verification 
would  be  required. 

Comment  B60:  One  commenter 
questioned  wbat  was  meant  by  the 
claimed  period  and  indicated  it  should 
be  defined  in  the  rule. 

/?f?.sponse:  The  NRC  disagrees  that 
claimed  period  needs  to  be  defined  in 
the  rule.  The  claimed  period  is  simply 
the  period  of  time  for  which  the 
individual  indicates  that  they  were 
engaged  in  a  particular  activity  such  as 
attending  college,  being  a  member  of  the 
military,  or  working  for  a  company. 

(Comment  B61:  (3ne  commenter  asked 
for  the  definition  of  “timely  manner”  for 
when  an  entity  refuses  to  respond 
during  a  background  investigation. 

Response:  The  rule  itself  does  not  use 
the  term  “timely  manner.”  The  rule 
indicates  that  within  a  timeframe 
deemed  appropriate  by  the  licensee  but 
at  least  after  10  business  days  of  the 
request. 

Comment  B62:  One  commenter 
objected  to  the  language  in  response  B8 
in  the  Statements  of  Consideration 
indicating  that  licen.sees  should  use 
their  best  efforts  to  obtain  background 
information.  The  commenter  noted  that 
best  efforts  can’t  be  enforced  and  must 
be  clearly  defined.  The  commenter  also 
objected  to  the  concept  of  dependable  in 
judgment,  character,  and  performance 
and  noted  that  this  must  be  reduced  to 
.something  quantifiable  and  enforceable 
and  not  subject  to  disparate 
interpretations. 

/?e.s/jo/7.s'e;  The  NRC  disagrees  with  the 
comment.  The  NRC  believes  that  the 
concept  of  best  efforts  in  this  context  is 
necessary  because  sometimes  it  is 
impo.ssible  to  obtain  information. 
Companies  going  out  of  busine.ss  and 
entities  refusing  to  provide  information 
or  not  getting  back  to  the  licensee  are 


examples  of  situations  where  the 
licensee’s  best  efforts  will  suffice,  as 
long  as  the  licensee  documents  the 
efforts  taken  to  obtain  the  information. 
The  NRC  understands  that  judgment 
and  character  are  subjective  items. 
Licensees  make  determinations  on 
judgment  and  character  every  time  they 
hire  someone  or  trust  an  individual  with 
company  assets. 

Comment  B63:  One  commenter  stated 
that  the  NRC  should  ensure  that  the  FBI 
check  includes  checks  against  known 
terrorists  or  denied  entity  lists. 

Response:  In  addition  to  a  criminal 
history  records  check,  the  names  and 
fingerprints  .sent  to  the  FBI  are  checked 
against  various  terrorist  watch  lists. 

Comment  B64:  One  commenter 
reque.sted  clarification  on  whether  the 
fingerprints  and  associated  criminal 
history  records  check  was  part  of  the 
background  investigation  conducted  by 
the  lif;cnsee  since  tbe  FBI  does  the 
check  and  not  the  licensee. 

Response:  The  background 
investigation  includes  the  collection 
and  review  of  all  the  information 
submitted  by  the  applicant  and  any 
information  provided  by  outside  .sources 
upon  the  licen.see’s  request.  While  the 
actual  criminal  records  check  is 
conducted  by  the  FBI  upon  receipt  of  an 
applicant’s  fingerprints,  the  results  of 
the  FBI’s  check  are  returned  to  the 
licensee,  and  thaf  information  should  be 
reviewed  as  jiart  of  the  licensee’s 
determination  of  an  individual’s 
trustworthiness  and  reliability. 

Comment  B65:  One  commenter 
requested  clarification  on  whether  the 
background  investigation  elements 
could  be  outsourced  by  licensees  to  a 
third-party  verification  service.  Another 
commenter  requested  clarific;ation  on 
whether  some  elements  of  the 
background  investigation  could  be 
performed  by  HR  personnel  and  have 
them  certify  what  steps  had  been  taken. 

Response:  The  background 
investigation  elements  could  be 
out.sourced.  However,  the  final 
determination  must  be  made  by  the 
licensee’s  reviewing  official.  If  the 
investigation  elements  were  outsourced, 
the  licensee  would  need  to  assure  that 
the  information  was  properly  protected 
and  controlled. 

Comment  B66:  One  commenter 
expressed  support  for  grandfathering 
individuals  already  allowed  unescorted 
access  under  the  orders.  One  commenter 
recommended  that  the  grandfathering 
provision  al.so  include  tho.se  individuals 
determined  trustworthy  and  reliable 
under  10  CFR  part  73. 

Response:  The  NRC  agrees  that  those 
individuals  deemed  trustworthy  and 
reliable  under  10  CFR  part  73  should  be 
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grandfathered  or  relievetl  from  the 
fingerprinting  and  background 
investigation  elements.  Those 
individuals  who  have  been  deemed  to 
be  trustworthy  and  reliable  under  other 
security  fingerprinting  orders  (such  as 
those  for  fuel  cycle  facilities  and 
independent  fuel  storage  installations) 
should  also  be  grandfathered.  The  NRC 
has  revised  the  rule  to  provide 
grandfathering  for  those  individuals. 

Comment  Rf>7;Two  commenters 
que.stioned  the  value  of  the  10-year 
reinvestigation.  They  felt  that 
conducting  a  complete  check  again 
makes  no  sense  if  the  employee  has 
worked  for  the  licensee  that  long.  One 
comrnenter  recommended  removing  the 
reinvestigation,  or  if  it  is  retained, 
making  it  simpler,  such  as  a  local 
criminal  hi.story  check  and  supervisor 
evaluation.  One  comrnenter  stated  that 
the  reevaluation  needed  to  include  « 
character  and  reputation 
determinations.  The  comrnenter  noted 
that  changes  in  a  person’s  attitude  or 
demeanor  can  indicate  a  change  in 
circumstances  that  warrants  restricting 
access,  whereas  there  may  have  been  no 
change  in  a  credit  or  criminal  history. 
Two  commenters  recommended  using 
the  FBI  background  check  for  the  10- 
year  reinvestigation.  One  comrnenter 
asserted  that,  if  there  are  no  indicators 
that  something  has  changed,  the  FBI 
check  should  be  adequate  for  a 
reinvestigation.  The  comrnenter  noted 
that  employees  are  typically  evaluated 
by  their  employer  at  least  annually,  and 
this  provides  ample  opportunity  to 
ensure  that  there  have  been  no  changes 
negatively  affecting  security  concerns. 
One  comrnenter  noted  that  §  .37.25(c) 
suggests  that  only  a  criminal  history 
records  check  and  credit  history  check 
are  needed,  and  this  implies  that 
trustworthiness  and  reliability  is  not 
sufficiently  demon.strated  by  10  years’ 
w'orth  of  access  without  an  incident  to 
revoke  the  individual’s  unescorted 
acce.ss.  The  comrnenter  stated  that  the 
reinvestigation  requirement  seemed 
overly  draconian,  given  that  the  federal 
Office  of  Personnel  Management  (OPM) 
.standard  for  background  investigations 
only  requires  a  reinvestigation  for  a 
security  level  higher  than  even  an 
NACIC — and  the  QPM  reinvestigation  is 
n^quired  only  every  15  vears.  The 
comrnenter  also  asked  for  clarification 
on  whether  the  relief  provided  by 
§  37.29  applies  to  the  reinvestigation. 
3'he  comrnenter  also  requested 
clarification  on  when  the  lO-vear 
reinvestigation  is  triggered.  One 
comrnenter  stated  that  reinvestigation 
requirement  does  not  make  sense  as 
there  would  be  insufficient  information 


on  w^hether  the  criminal  history  will 
really  be  the  criminal  hi.story  or  just  an 
arrest  record. 

BesfHjnse:  The  NRC  believes  that 
periodic  reevaluation  of  an  individual’s 
trustworthiness  and  reliability  is 
important.  'I’he  reinvestigation  is  not  a 
complete  check.  The  reinvestigation  is 
limited  to  the  FBI  criminal  hi.story 
records  check.  The  relief  provided  by 
§  37.29  does  apply  to  the 
reinvestigation.  The  licensee  would 
need  to  check  that  the  individual  .still 
meets  the  relief  category. 

Comment  B68:  One  comrnenter 
que.stioned  whether  the  reviewing 
official  was  .subject  to  the 
reinvestigation  requirement. 

Response:  The  reviewing  official  is 
subject  to  the  reinve.stigation.  The  rule 
text  has  been  revised. 

(Comment  B69:  One  comrnenter  stated 
that  §§  37.25  and  35.27  have  some 
duplication  of  information  and  that 
sections  should  be  reviewed  to  avoid 
duplication. 

Response:  There  is  some  overlap  in 
the  requirements.  However,  the 
provisions  of  §  35.27  apply  solely  to  the 
fingerprints  and  FBI  criminal  history 
records  checks.  The  provisions  of 
§  37.25  apply  to  the  complete 
background  investigation. 

Comment  B70:  One  comrnenter  noted 
that  there  is  potential  for  discrepancy 
between  different  licensees’  basis 
determination  for  unescorted  access  and 
questioned  the  wisdom  of  allowing 
transfer  of  an  individual’s 
trusfworthine.ss  and  reliability 
determination  under  §  37.27(a)(4). 

Response:  The  comrnenter  is  correct 
that  there  may  be  differences  between 
licensees’  determination  bases  for 
unescorted  access.  The  NRC  still 
believes  that  there  is  merit  in  allowing 
licen.sees  to  transfer  information  and 
accept  another  licen.see’s  determination 
on  an  individual.  The  individual  has 
undergone  a  background  investigation 
(or  met  one  of  the  categories  for  relief) 
and  been  determined  to  be  tru.stworthy 
and  reliable.  If  the  second  licensee  has 
reason  to  doubt  the  determination  or 
does  not  feel  comfortable  relying  on  the 
first  licensee’s  determination,  the 
licensee  is  not  obligated  to  allow  the 
individual  unescorted  access.  The 
licen.see  could  also  decide  to  conduct  its 
own  background  investigation  before 
allowing  the  individual  une.scorted 
access. 

Comment  B71:  One  comrnenter 
questioned  the  language  in  §  37.27(a)(6) 
that  limits  use  of  information  obtained 
as  part  of  the  criminal  history  records 
check  (from  the  FBI)  to  determining  an 
individual’s  suitability  for  unescorted 
access  to  the  material  or  SGI.  The 


comrnenter  felt  that  if  the  information 
indicated  that  an  employee  lied  on  an 
employment  application,  the  licensee 
should  be  able  to  fire  the  individual 
based  on  this  information. 

Response:  The  NRC  di.sagrees  with  the 
commenter’s  suggestion  that 
§  37.27(a)(6)  be  deleted.  The  language  in 
§  37.27(a)(6)  of  the  proposed  rule 
implements  the  statutory  requirement 
.set  forth  in  .section  149c. (2)(B)  of  the 
AEA,  42  U.S.C.  2169(c)(2)fB). 

Information  obtained  from  an  F’BI 
criminal  history  check  shall  be  used  by 
lic:ensees  solely  to  make  suitability_ 
determinations  for  unescorted  access  to 
categofy  1  or  category  2  quantities  of 
radioactive  material,  or  access  to  SGI. 
Information  w'hich  pertains  to  the 
trustworthiness  of  an  employee 
obviously  is  pertinent  to  a  suitability 
determination.  With  that  said,  the  NRG 
does  not  make  employment  decisions 
for  the  regulated  community. 

Comment  B72:  One  comrnenter  stated 
that  the  requirement  in  §  37.27(b)(1) 
prohibiting  a  licen.see  from  basing  a 
final  determination  to  deny  an 
individual  unescorted  access  solely  on 
information  rec.eived  from  the  FBI  is 
inconsistent  with  the  intent  of  the  rule 
to  protect  the  pi^blic  from  category  1 
and  category  2  radioactive  sources.  'I'he 
comrnenter  questioned  how  a 
responsible  licensee  could  not  u.se 
information  provided  by  the  FBI  to 
restrict  a  terrorist  from  access  to  these 
sources. 

Response:  The  prohibition  on  using 
information  received  from  the  FBI  only 
involves  information  on  an  arrest  more 
than  a  year  old  for  which  there  is  no 
information  on  the  disposition  of  the 
case  or  an  arrest  that  resulted  in  the 
dismissal  of  a  case  or  an  acquittal.  The 
licensee  may  .still  consider  the 
information,  but  it  cannot  ba.se  its 
decision  solely  on  the  information.  If 
there  is  no  disposition  of  the  case  in  the 
file,  the  individual  may  have  been 
acquitted  of  the  charge,  and  an  acquittal 
is  information  that  would  be  pertinent 
to  the  decision  to  grant  unescorted 
access. 

Comment  B73:  One  comrnenter  stated 
that  a  licensee  would  need  to  have  in- 
depth  knowledge  of  con.stitutional  law 
to  understand  the  requirement  in 
§  37.27(b)(2)  that  prohibits  a  licensee 
from  using  the  information  from  a 
criminal  hfstorv  records  check  obtained 
under  10  GFR  part  37  in  a  manner  that 
would  infringe  upon  the  rights  of  any 
individual  under  the  first  amendment  of 
the  Gonstitution.  The  comrnenter  noted 
that  NRft  should  not  be  proposing  any 
regulation  that  will  be  uncon.stitutional 
or  be  apt  to  be  used  to  infringe  on  the 
rights  of  workers. 
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Response:  The  NRC  disagrees  with  the 
commenter’s  suggestion  that 
§  37.27(b)(2)  be  deleted.  The  NRC  is  not 
proposing  a  regulation  that  is 
unconstitutional  or  that  infringes  on  the 
rights  of  any  individual.  This  provision 
implements  section  149c.(2)(D)  of  the 
AEA,  42  U.S.C.  2169c.(2)(D),  which 
provides  that  the  NRC  is  to  protect 
individuals  subject  to  fingerprinting 
from  misuse  of  criminal  history  records. 
The  onus  is  on  the  licensee,  not  the 
NRC,  to  ensure  that  the  information  it 
obtains  as  a  result  of  an  FBI  criminal 
history  records  check  will  have  limited 
use,  and  be  used  in  accordance  v^th  all 
applicable  Federal  and  State  laws. 

Comment  B74:  One  commenter  stated 
that  the  licensee  should  be  allowed  to 
submit  fingerprint  cards  to  the  FBI.  The 
commenter  noted  that  submittal  of 
fingerprint  cards  to  the  NRC  is 
cumbersome,  time-consuming,  and 
apparently  done  only  to  provide  an 
additional  revenue  source  to  the  NRC. 

The  commenter  noted  that  it  had 
experienced  NRC  losing  one  set  of 
fingerprint  cards.  Another  commenter 
noted  that  the  rule  does  not  allow 
licensees  with  a  fully-accredited 
program  to  do  their  own  collection  and 
transmission  of  fingerprints  to  the  FBI. 
The  commenter  requested  an  exemption 
to  this  restriction  for  licensees  who 
possess  a  fully-accredited  program. 

Response:  The  NRC  (.annot  exempt  a 
licensee  from  the  statutory  requirement 
to  submit  fingerprint  cards  to  the 
Attorney  General  of  the  United  States 
through  the  Commission,  even  if  that 
licensee  possesses  a  fully-accredited 
program  to  collect  and  transmit 
fingerprint  cards  to  the  FBI.  Section  149 
of  the  AEA  states  that  fingerprints 
obtained  by  an  individual  or  entity  must 
be  submitted  to  the  Attorney  General  of 
the  United  States  through  the 
Commission  for  identification  and  a 
criminal  history  records  check. 
Consistent  with  the  statutory 
requirements,  a  licensee  is  required  to 
submit  fingerprint  cards  to  the  NRC. 

The  NRC  wilt  then  submit  the 
fingerprint  cards  to  the  FBI  for 
processing  and  transmit  the  results 
received  back  from  the  FBI  to  the 
licensee. 

Comment  B75:  One  commenter  stated 
that  the  fees  for  fingerprint  processing 
should  be  placed  in  the  regulations 
instead  of  a  reference  to  the  Web  site. 

Response:  The  NRC  disagrees  with  the 
comment.  The  fees  change  based  on 
what  the  FBI  charges.  If  the  fee  was 
placed  in  the  regulations,  it  wonld 
require  the  NRC  to  conduct  a 
rulemaking  every  time  the  fee  changed. 
By  placing  the  current  fee  information 


on  the  Web  site,  it  can  be  changed 
quickly  when  necessary. 

Comment  B76;  Two  commenters 
stated  that  §  37.29  should  be  deleted 
and  that  there  should  not  be  any 
categories  of  individuals  that  are 
provided  relief  from  the  background 
investigation  elements.  One  of  the 
commenters  noted  that  any  person 
entering  a  facility  and  having 
unescorted  access  to  or  transporting 
category  1  or  category  2  quantities  of 
radioactive  material  should  be 
fingerprinted,  without  exemption  or 
relief.  The  commenter  stated  that  given 
the  significance  of  theft  of  such  material 
and  the  cost  of  dispersal  of  such 
radioactive  material  outside  a  controlled 
area,  the  cost  and  very  minor  use  of  time 
for  fingerprinting  is  totally  insignificant. 
The  commenter  noted  that  there  are 
many  examples  of  Congress  or  other 
persons  who  have  been  fingerprinted 
and  who  have  broken  criminal  or  other 
law  and,  therefore,  should  not  be 
exempted.  The  commenter  noted  that 
fingerprinting  is  required  in  many 
situations  not  involving  threats  to 
national  security  or  dispersal  of 
radioactive  material  in  public  places 
and  that  the  process  is  inexpensive, 
unobtrusive,  and,  if  the  person  being 
fingerprinted  has  no  reason  to  fear  the 
process,  insignificant  and  irrelevant. 

The  commenter  noted  that  most  of  the 
individuals  covered  by  the  relieved 
categories  would  be  escorted  and  that 
providing  relief  causes  confusion  and 
makes  the  process  more  complicated. 

The  commenter  further  noted  that  there 
is  no  more  guarantee  that  these  persons 
are  more  reliable  than  other  workers; 
therefore,  why  proceed  with  exemptions 
that  weaken  the  regulation. 

Response:  The  NRC  disagrees  with  the 
comment.  NRC  continues  to  believe  that 
these  categories  of  individuals  should 
be  provided  relief.  Many  of  these 
individuals  have  undergone  equivalent 
background  investigations  or  by  the 
nature  of  their  positions  are  considered 
to  be  trustworthy  and  reliable  as  a 
matter  of  policy.  Just  because  an 
individual  is  relieved  from  the 
background  investigation  elements,  a 
licensee  is  not  required  to  provide 
unescorted  access  to  the  material.  For 
example,  if  a  member  of  Congress  were 
to  visit  a  facility,  the  licensee  would 
likely  escort  the  individual  and  not 
allow  him  or  her  to  wander  the  facility 
unescorted.  An  individual  would  still 
need  to  receive  security  and  radiation 
protection  training  before  being  granted 
unescorted  access. 

Comment  B77:  One  commenter 
disagreed  with  providing  relief  from  the 
background  investigation  elements  other 
than  the  fingerprints  and  criminal 


history  check.  The  commenter  noted 
that  the  relief  is  inappropriate  for 
certain  categories  of  individuals,  in 
particular  those  covered  under 
§  37.29(k).  As  an  example,  the 
commenter  noted  that  a  favorably 
adjudicated  Security  Risk  Assessment 
under  the  Select  Agent  program  does 
not  assess  the  depth  and  breadth  of 
information  required  under  the  full 
background  checks  specified  either  by 
existing  orders  or  the  proposed 
regulations.  The  commenter  noted  that 
the  risk  assessment  only  includes  those 
checks  specified  under  the  Patriot  Act 
and  that  character  determination,  credit 
history,  verification  of  education, 
verification  of  employment,  and  the 
■  gathering  of  corroborating  information 
are  not  explicitly  included.  The 
commenter  noted  that  the  acceptance  of 
a  Security  Risk  Assessment  in  place  of 
the  more  extensive  checks  creates  a 
dfmble  standard  and  introduces 
potential  vulnerability  into  the 
personnel  reliability  process.  The 
commenter  noted  that  the  information 
that  would  be  analyzed  for  personnel 
under  §37.29(k)  does  not  provide 
sufficient  basis  to  assess  whether  an 
individual  is  trustworthy  and  reliable 
under  the  requirements  set  forth  under 
either  the  NRC  orders  or  under  the 
proposed  background  check 
requirements. 

Response:  The  NRC  agrees  with  the 
comment  and  has  revised  the  rule.  The 
relief  provided  for  individuals  that 
come  under  §  37.29(b)  (formerly 
§  37.39(k))  only  applies  to  the 
fingerprints  and  FBI  criminal  history 
records  checks;  the  other  elements  of 
the  background  investigation  must  still 
be  completed.  For  the  other  categories  of 
individuals  in  §  37.29(a),  relief  is 
provided  from  all  the  background 
investigation  elements. 

Comment  B78:  One  commenter 
objected  to  exempting  commercial 
vehicle  drivers  for  road  shipments  of 
category  2  quantities  of  radioactive 
material.  The  commenter  felt  that 
devices  and  sources  are  more  vulnerable 
during  shipment  by  a  nonlicensee 
carrier  than  under  licensee  or 
manufacturer  control  and,  therefore, 
carriers  must  require  a  background 
investigation  for  their  staff  with 
unescorted  access  to  category  2. 

Response:  While  understanding  the 
commenter’s  concern,  the  NRC  believes 
that  the  relief  is  appropriate.  The 
licensee  does  not  control  the  carrier  or 
whom  the  carrier  employs.  However, 
the  carriers  are  subject  to  DOT.  Title  49 
GFR  172.800  requires  that  each  person 
who  offers  for  transportation  in 
commerce  or  transports  in  commerce 
category  1  or  category  2  quantities  of 
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radioactive  material  to  develop  and 
adhere  to  a  transportation  security  plan. 
The  components  of  the  transportation 
.security  can  be  found  in  49  CFR 
172.802. 

Comment  B79:  One  commenter 
requested  that  information  be  provided 
on  what  elements  of  the  background 
investigation  each  category  of 
individual  relieved  from  the  background 
investigation  under  §  37.29  go  through. 

Response:  Thu  NRC  acknowledges 
that  the  background  investigation 
conducted  for  individuals  in  the 
relieved  categories  contained  in  §  37.29 
may  not  contain  all  of  the  aspects  of  the 
background  investigation  required 
under  part  37.  In  .some  cases,  the 
background  investigation  is  more 
exhaustive,  such  as  the  Federal 
background  investigation  for  acce.ss  to 
classified  information,  and  some  may 
contain  fewer  elements.  The  licensee  is 
not  required  to  allow  these  individuals 
une.scorted  access  to  radioactive 
material  and  can  choose  to  escort  them. 
The  licensee  can  also  choose  to  conduct 
an  investigation  that  included  some  or 
all  of  the  background  investigation 
elements  before  allowing  such  an 
individual  unescorted  access  to  the 
material. 

Comment  B8():  Two  commenters 
recommended  that  the  relief  from  the 
background  investigation  elements  for 
individuals  with  a  Federal  security 
clearance  be  extended  to  include  other 
aspects  of  the  authorized  individual 
process  such  as  NRC  approval  of  the 
reviewing  official.  One  commenter 
requested  clarification  as  to  whether  the 
relief  granted  by  this  regulation  may  be 
extended  to  individuals  who  will  .serve 
as  the  licensee’s  reviewing  official. 

Response:  The  NRC  agrees  with  the 
comment  that  if  the  potential  reviewing 
official  meets  one  of  the  relief  categories 
of  §  37.29,  the  individual  would  not 
need  to  be  fingerprinted  and  undergo  a 
new  background  investigation.  The  rule 
has  been  clarified. 

Comment  B81:  One  commenter 
requested  that  §  37.29(g)  be  revi.sed  to 
include  ma.ster  materials  licen.see 
employees  conducting  inspections 
under  their  licen.se  authority.  The 
commenter  also  requested  that 
subparagraph  (k)  he  revised  to  contain 
an  explicit  statement  about  whether 
persons  approved  under  a  government 
program  have  to  be  reapproved  after  a 
specified  time  interval. 

Response:  The  NRC  disagrees  with  the 
comment.  A  licen.see  employee 
conducting  an  inspection  on  the 
licensee's  own  program  is  not  the  same 
thing  as  an  NRC  or  Agreement  State 
inspector.  The  NRC  disagrees  that  the 
individual  .should  be  relieved  from  the 


background  inve.stigation  elements  as 
the  individual  is  still  a  licensee 
employee.  The  individuals  who  were 
granted  relief  would  be  subject  to  the 
10-year  reinvestigation.  If  the  individual 
still  fell  under  one  of  the  categories, 
such  as  §  37.29(1),  he  or  she  would 
continue  to  be  relieved.  However,  the 
licen.see  would  need  to  document  that 
the  relief  category  still  applied. 

Comment  B82:  One  commenter 
requested  that  the  relief  provided  by 
§  37.29(i),  from  background 
investigations  for  emergency  personnel 
responding  to  an  emergency,  be 
extended  to  emergency  response 
personnel  who  are  not  responding  to  an 
emergency.  The  commenter  pointed  out 
that  these  individuals  need  frequent 
access  for  smoke  detector  checks,  .safety 
inspections  of  fire  walls,  a.s.sessment  of 
and  response  to  false  alarms,  etc. 

Response:  The  NRC  disagrees  with  the 
comment.  Fire  department  personnel 
who  need  to  check  smoko  detectors  and 
conduct  safety  inspections  can  be 
escorted.  The  NRC  does  not  see  why 
these  individuals  would  need 
unescorted  access  to  radioactive 
material.  Someone  responding  to  an 
alarm  would  be  considered  responding 
to  an  emergency,  even  if  the  alarm 
turned  out  to  be  fal.se. 

Comment  B83:  One  commenter 
suggested  expanding  §37.29(j)  to 
include  handlers  at  the  transportation 
facilities,  i.e.,  the  people  who  physically 
handle  the  package  at  the  freight 
terminals  and  move  the  packages  from 
one  location  to  another.  The  commenter 
noted  that  licensees  cannot  perform 
checks  for  these  nonemployees. 

Response:  The  NRC  agrees  with  the 
comment  and  has  added  a  new  category 
to  include  handlers  at  transportation 
facilities  such  as  freight  terminals  and 
rail  yards. 

Comment  B84:  One  commenter  noted 
that  there  is  a  gap  whereby  §  37.29(m) 
does  not  cover  self-employed  service 
provider  licensees  who  are  small 
husine.ss  owners,  for  example, 
independent  service  technicians  who 
are  licensed  to  perform  maintenance 
and  repairs  on  sealed  .source  irradiators. 
The  commenter  noted  that  these 
individuals  are  qualified  in  a  similar 
way  for  the  applicability  of  §  37.29,  yet 
the  wording  of  this  regulation  does  not 
appear  to  extend  to  them. 

Response:  The  NRC  believes  that 
§  37.29(a)(l3)  (formerly  §  37.29(m))  does 
cover  a  self-employed  ser\'ice  provider. 
The  access  authorization  program 
would  not  be  required  of  a  service 
provider  that  does  not  possess  material; 
however,  there  is  nothing  in  the 
regulation  that  would  prevent  the 
service  provider  from  conducting 


background  investigations  that  meet  the 
requirements  of  §  37.2.5.  The  service 
provider  would  need  to  provide  written 
verification  that  the  individual  has  been 
determined  to  be  trustworthy  and 
reliable  under  a  subpart  B  program. 
Additional  information  has  been  added 
to  the  implementation  guidance  to 
address  this  situation. 

Comment  B83:  One  commenter 
indicated  that  §  37.29  should  include 
exemption  provisions  for  reputable 
security  .system  vendors.  The 
commenter  noted  that  these  vendors 
perform  extensive  background  checks  as 
part  of  their  hiring  process  and  it  seems 
reasonable  to  consider  the  service 
providers,  softw'are  engineers,  etc.  who 
work  at  or  with  a  licensee’s  institution 
to  be  authorized  to  access  the  controlled 
areas.  The  commenter  noted  that  it  is 
unreasonable  to  expect  the  licen.see  to 
conduct  its  own  background  checks  on 
all  employees  of  the  ct)mpany  who  may 
he  involved  in  the  .security  system  at  the 
particular  in.stitution.  The  commenter 
noted  that  by  not  allowing  this 
exemption,  the  licen.see  may  be  le.ss 
inclined  to  use  the  state-of-the-art 
.security  systems  available  and  this  may 
be  detrimental  to  the  overall  security  of 
the  material.  The  commenter  noted  that 
although  security  service  providers  are 
addressed  in  the  “protection  of 
information”  .section  (§  37.43(d)),  they 
should  be  included  here  as  well,  since 
they  not  only  have  knowledge  of  the 
security  program  but  may  also  have  the 
ability  to  grant  access. 

Response:  The  NRC  disagrees  with  the 
comment.  It  is  not  clear  why  .security 
system  vendors,  particularly  software 
engineers,  would  need  to  have 
unescorted  access  to  the  radioactive 
material.  These  individuals  would  need 
to  have  access  to  some  of  the  licen.see’s 
security  information,  which  is  why  they 
were  included  in  §  37.43(d).  Security 
system  vendors  may  or  may  not  conduct 
fingerprinting  and  an  FBI  criminal 
history  records  check  as  part  of  their 
investigation  during  the  hiring  process. 
Licensees  may  accept  documentation 
from  vendors  that  vendor  employees 
have  undergone  a  background  check 
meeting  the  requirements  of  this  part, 
but  in  the  absence  of  evidence  that  all 
vendors’  employment  checks  meet  part 
37  requirements;  vendor  employees 
should  not  be  exempted  by  rule. 
Licensees  also  retain  the  prerogative  to 
escort  such  employees  when  they  are 
onsite. 

Comment  B86- One  commenter,  while 
noting  that  several  State  employees 
li.sted  by  job  duties  are  listed  as  being 
relieved  from  the  background 
investigation  requirements,  suggested 
that  State  licensing  staff,  information 
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technology  staff,  and  legal  staff  be 
included.  The  commenter  noted  that 
these  individuals  may  also  have  access 
to  such  information. 

Response:  The  NRC  believes  that  the 
provisions  in  §  37.29  are  broad  enough 
to  include  other  State  employees  that 
may  require  access. 

Comment  B87:  The  Nebraska 
Emergency  Management  Agency  stated 
that  it  believes  that  it  is  exempt  from  the 
fingerprinting,  identification,  and 
criminal  history  records  check 
requirements  and  only  needs  to  provide 
physical  security  for  its  one  category  2 
quantity  source  until  such  time  as  the 
source  is  collected  under  the  DOE 
source  recovery  program. 

Response:  No  licensee  is  exempt  from 
the  provision  of  10  CFR  part  37.  Section 
37.29  does  provide  relief  from  the 
fingerprinting  and  background 
investigations  for  individuals  that  fall 
under  one  of  the  categories.  State 
employees  would  likely  come  under  the 
provision  of  §  37.29(a)(4)  or  (6)  and 
would  be  relieved  from  the  background 
investigation  elements. 

Comment  B88:  One  commenter  asked 
what  “other  property”  refers  to  in 
§37.29. 

Response:  The  term  “other  property” 
comes  from  the  AEA.  The  NRC  has 
removed  the  term  as  it  has  no  meaning 
in  the  context  of  10  CFR  part  37. 

Comment  B89:  One  commenter 
suggested  that  the  regulation  itself 
makes  it  clear  that  a  licensee  has  the 
option  of  escorting  the  category  of 
individuals  provided  relief  from  the 
background  investigation  (§37.29),  and 
that  granting  unescorted  access  to  these 
individuals  is  not  required.  The 
commenter  also  noted  that  it  should  Ixi 
made  clear  that  the  security  training 
must  be  provided  before  granting 
unescorted  access. 

Response:  The  NRC  does  not  believe 
that  the  regulation  needs  to  specify  that 
the  licensee  has  the  option  of  escorting 
the  individuals.  It  is  always  up  to  the 
licensee  to  decide  w'hom  it  allows  to 
have  unescorted  access.  The  provision 
in  §  37.29  only  provides  relief  from  the 
background  investigation  elements  and 
does  not  require  granting  unescorted 
access  to  designated  categories  of 
individuals.  Any  individual  allowed 
unescorted  acce.ss  to  the  material  must 
meet  all  of  the  licensee’s  applicable 
training  requinmients  before  having 
unescorted  access  to  the  material. 

Comment  B9():  One  commenter 
n;quested  that  eat;h  subsection  in 
§37.2.5,  “Background  investigations,”  be 
revised  to  explicitly  state  if  the 
subsection  is  applicable  and  must  be 
followed  for  those  who  are  relieved 


from  elements  of  the  background 
investigation  under  §  37.29. 

Response:  The  NRC  does  not  believe 
that  it  is  necessary  to  make  the 
requested  revisions.  Section  37.29(a) 
relieves  the  licensee  from  conducting 
the  fingerprinting  and  all  other  elements 
of  the  background  investigation. 

However,  the  licensee  can  still  choose  to 
conduct  all  or  some  of  the  elements 
before  providing  unescorted  access  to  an 
individual  who  is  covered  by  one  of  the 
categories  listed  in  §  37.29.  The  licensee 
will  still  need  to  verify  identification. 

Comment  B91:  One  commenter,  while 
supporting  the  transfer  of  background 
information  to  outside  entities  allowed 
by  §  37.31(c)  felt  that  it  would  create 
additional  legal  issues  and  burdens  on 
the  HR  department  that  they  would  not 
be  able  to  meet.  The  commenter  was 
concerned  about  the  ability  to 
authenticate  the  documentation 
presented  and  avoid  fraudulent 
documentation.  The  commenter  is 
concerned  that  there  is  no  legally  proper 
way  to  transfer  such  private  information 
in  a  secure  manner  that  would  not 
create  legal  failure  points  and  possible 
violations,  as  such,  they  would  neither 
request  nor  offer  such  information. 

Response:  The  language  in  the 
rulemaking  under  §  37.31(c)  states  that 
the  personal  information  obtained  on  an 
individual  from  a  background 
investigation  may  be  provided  to 
another  licensee.  While  an  individual 
may  request  that  this  information  be 
transferred  or  shared,  the  licensee  is  not 
required  by  these  regulations  to  do  so, 
thereby  minimizing  or  eliminating 
additional  legal  issues  or  burdens  on  the 
HR  department  that  could  arise  from 
such  requests.  Any  decision  to  request 
or  provide  such  information  should  be 
made  at  the  licensee’s  discretion.  The 
rule  merely  states  that  NRC  considers  it 
an  acceptable  practice,  provided  that  the 
stipulations  in  §  37.31(c)  are  met. 

Per  the  language  provided  in 
§  37.31(c)(2),  the  recipient  licensee  must 
verify  information  such  as  name,  date  of 
birth,  social  security  number,  gender, 
and  other  applicable  phy.sical 
characteristics,  which  should  aid  in 
authentication  and  the  avoidance  of 
utilizing  fraudulent  documentation. 

Comment  B92:  Two  common ters 
noted  that  the  proposed  rule  has  no 
mention  of  safeguards  of  the  privacy  of 
this  background  information,  or  of  the 
method  of  review.  One  commenter 
requested  clarification  on  whether  the 
licensee  needed  to  retain  the 
fingerprints  or  just  the  records  returned 
from  the  FBI. 

Response:  Information  protection 
provisif)ns  for  the  background 
investigation  are  loc:ated  in  §  37.31.  The 


licensee  is  only  required  to  retain  the 
records  returned  from  the  FBI  and  not 
the  actual  fingerprints.  The  NRC  is  not 
sure  what  the  commenter  meant  by 
method  of  review. 

Comment  B93:  Two  commenters 
suggested  revising  the  language  for  the 
timing  of  the  program  review  to 
“periodically  (at  least  annually)  review'” 
similar  to  what  is  contained  in 
§  20.1101.  The  commenters  stated  that 
the  proposed  wording  is  onerous  and 
unnecessary.  Another  commenter 
suggested  adding  the  access 
authorization  program  review  to  the 
security  program  review.  Several 
commenters  suggested  a  36-month 
timeframe  or  after  changes  to  the 
program.  The  commenter  noted  that  the 
program  should  see  little  revision  once 
it  is  put  in  place  and  that  an  annual 
review  seems  excessive.  One  commenter 
indicated  that  NRC  should  specify  tho.se 
es.sential  program  elements  for  inclusion 
in  the  program  review  noting  that 
placing  such  information  in  the 
guidance  would  not  be  enforceable  and 
would  be  a  dLsservice  to  licensees. 
Another  commenter  stated  that  there 
were  too  many  criteria  and  it  cow'ld  lead 
someone  to  think  that  the  annual 
.security  review  was  more  important 
than  the  safety  review.  Another 
commenter  suggested  every  3  to  5  years 
for  the  program  review.  One  commenter 
noted  that  the  program  review  could 
take  from  1  to  3  man  days. 

Response:  I'he  NRC  agrees  with  the 
comment  in  part  and  has  revised  the 
language  for  the  program  review  to  be 
consi.stent  with  §20.1101.  The  use  of 
consistent  terminology  between  the 
safety  and  security  programs  should 
enhance  the  licensee’s  understanding  of 
the  requirement.  The  content  of  the 
program  review  has  not  been  revised. 

Comment  B94:  Two  commenters 
recommend  that  facilities  utilizing 
Federal  security  clearances  should  be 
exempted  from  the  program  review. 

Response:  The  NRC  disagrees  with  the 
comment.  While  the  actual  background 
investigations  and  protection  of 
information  would  be  covered  by  the 
Federal  program,  other  aspects  of  the 
access  authorization  program  would  not 
necessarily  be  included  in  the  Federal 
program.  For  example,  the  licensee 
w'ould  still  need  to  have  a  program  in 
j)lace  to  document  the  information  on 
w'ho  has  access. 

Comment  B95:  One  commenter  stated 
that  the  reviewing  official  and  the 
individual  with  overall  responsibility 
for  the  security  program  should  he 
required  to  review  the  acce.ss 
authorization  program  review  findings. 
The  commenter  felt  that  it  was  logical 
for  the  individual  with  overall  security 
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responsibility  to  be  involved  in  the 
review;  otherwise,  the  program  c:ould 
result  in  split  responsibility  for  the 
security  program. 

Ilesponse:  The  NRC  disagrees  that  a 
rule  change  is  warranted.  The  rule 
provides  the  licensee  with  flexibility  as 
to  who  should  be  designated  to  review 
the  program  review  findings.  The  NRC 
does  agree  that  it  would  be  appropriate 
for  both  the  reviewing  official  and  the 
individual  with  overall  responsibility  to 
conduct  the  review. 

Comment  B96:  One  commenter 
questioned  whether  licensees  should  be 
obligated  to  provide  unescorted  access 
to  any  inspectors.  The  commenter  asked 
whether  Agreement  State  inspectors  are 
required  to  present  credentials 
indicating  that  they  are  in  compliance 
with  the  background  investigation. 

Response:  Licensees  are  not  obligated 
to  provide  unescorted  access  to  an 
inspector.  A  licen.see  always  has  the 
option  of  accompanying  the  inspector. 
The  regulations  only  require  that  the 
licensee  “shall  afford  to  the  Commission 
at  all  reasonable  times  opportunity  to 
inspect  category  1  or  category  2 
quantities  of  radioactive  material  and 
the  premises  and  facilities  wherein  the 
nuclear  material  is  used,  produced,  or 
.stored.”  This  means  that  the  licen.see 
must  allow  the  inspector  to  go  anywhere 
in  the  facility  but  can  choose  to 
accompany  the  inspector.  A  licensee  has 
the  right  to  request  that  an  inspector 
present  his  or  her  credentials  (e.g.,  an 
agency  issued  badge)  and  to  confirm 
with  the  inspector’s  home  office  that  the 
individual  is  indeed  an  employee  of  the 
agency.  However,  the  inspector  is 
relieved  from  the  background 
investigation  elements  and  does  not 
need  to  present  any  documentation  of 
compliance  with  the  background 
investigation. 

Comment  B97:  One  commenter 
recommended  adding  language  that 
states  that  the  licensee  is  not  prohibited 
from  revoking  previously  granted 
authorizations  at  any  time. 

Response:  The  rule  contains  language 
in  §  37.23(e)(4)  that  allows  the 
reviewing  official  to  terminate  or 
administratively  withdraw  an 
individual's  unescorted  acce.ss 
authorization  based  on  information 
obtained  after  the  individual  has 
obtained  une.scorted  access. 

Comment  B98:  One  commenter  noted 
that  language  needs  to  be  included  to 
allow  access  to  SGI-M  and  other 
security  related  information  identified 
in  the  part  in  addition  to  unescorted 
access  privileges  for  category  1  and 
category  2  materials. 

Response:  The  NRC  disagrees  with  the 
comment.  Provisions  for  the  protection 


of  SGI,  including  access  restrictions,  are 
located  in  §§73.21  and  73.23.  Tlie 
requirements  do  not  need  to  be  repeated 
in  10  CFR  part  37.  Part  37  contains 
appropriate  references  to  the  10  tTR 
part  73  SGI  requirements. 

Comment  B99:  One  commenter  noted 
that  language  is  nece.ssary  to  include  the 
phra.se  ‘unless  otherwise  suspended  or 
revoked’  to  address  those  situations 
where  such  restrictive  actions  became 
necessary  in  regard  to  access  to 
information  or  the  material. 

Response:  The  NRG  di.sagrees  with  the 
comment.  Section  37.23(e)(4)  contains 
language  that  permits  the  reviewing 
official  to  terminate  or  revoke  an 
individual’s  unescorted  acce.ss 
authorization.  The  NRG  does  not  believe 
that  additional  language  is  nece.s.sary. 

(comment  BJOO:  One  commenter 
indicated  that  the  rule  should  include  a 
limitation  on  e.scorted  access  to  only 
those  needing  such  access  to  perform  a 
job  function  or  a.ssist  in  educational 
activities. 

Response:  The  NRG  disagrees  with  the 
comment.  The  licensee  should  be 
allowed  to  determine  who  should  be 
provided  escorted  access  to  the  facility 
and  materials.  While  there  should  be  a 
need  for  the  escorted  access,  there  could 
be  reasons  other  than  to  perform  a  job 
function  or  for  educational  activities. 

C.  Security  During  Use 

Comment  Cl:  One  commenter  .stated 
that  §  37.41(a)  did  not  allow  for  the 
concept  of  co-location  of  sources,  only 
addressing  aggregated  sources.  The 
commenter  noted  that  it  was  not  cost 
effective  to  require  increased  controls 
on  fixed  gauges  that  are  scattered 
throughout  a  facility. 

Response:  The  concept  of  co-location 
is  built  into  the  definition  for 
aggregated.  Fixed  gauges  that  did  not 
fall  under  the  orders  do  not  fall  under 
in  GFR  part  37. 

Comment  C2:  Several  commenters 
stated  that  the  provisions  in 
§  37.41(a)(2),  providing  for  a  90-day 
notice  before  aggregation  of  material, 
were  confusing  and  unnecessary  and 
that  aggregation  would  be  detected 
during  routine  inspections.  The 
commenters  felt  that  the  provisions 
would  lead  to  unintentional 
noncompliance.  Another  commenter 
questioned  how  the  agency  would  know 
when  a  licensee  aggregated  the  material, 
indicating  that  it  would  be  time 
consuming  and  costly  to  coordinate  and 
track.  Another  commenter  suggested 
adding  language  to  address  the 
permittee  system  under  master  materials 
licen.ses.  One  commenter  noted  that 
§  37.41(a)(4)  required  implementation 
before  possession.  One  commenter 


noted  that  it  should  be  assumed  that 
licensees  are  implementing  the 
measures  if  they  aggregate.  One 
c;ommenter  disagreed  with  the 
notification  for  activation  of  the  securitv 
plans. 

Response:  The  NRG  agrees  in  part  and 
disagrees  in  part.  The  provision  was 
added  to  help  licensees  that  do  not 
routinely  possess  an  aggregated  category 
2  quantity,  but  may  on  occasion.  The 
provision  was  intended  to  provide  some 
relief  from  the  need  to  always  meet  the 
requirements.  However,  since  the 
wording  has  caused  confusion,  the  NRG 
has  revised  the  provision  to  simplify 
and  clarify  the  requirement.  A  licen.see 
only  needs  to  provide  a  9()-day  notice 
before  aggregating  the  material  if  the 
licensee  has  never  implemented  either 
the  orders  or  the  10  CFR  part  37 
provisions. 

Comment  Q't:  One  commenter 
sugge.sted  adding  a  provision  in 
§  37.41(2)  to  note  that  the  NRG  or 
Agreement  State  may  prohibit  the 
transfer  of  radioactive  material  in 
quantities  of  concern  should  an 
evaluation  of  the  security  plan  be  found 
lacking  until  corrective  measures  are 
taken  and  verified. 

Response:  The  NRC  disagrees  with  the 
comment.  The  NRC  or  State  may  take 
action  to  prohibit  the  transfer  of 
material  in  such  a  situation;  however,  a 
provision  in  the  regulations  is  not 
•  necessary.  NRC  would  typically  issue  an 
order  to  the  licensee  or  issue  a 
confirmatory  action  letter  documenting 
the  licensee’s  agreement  not  to  ship 
material  until  the  issues  have  been 
resolved. 

Comment  C4:  One  commenter 
recommended  that  the  general 
performance  objective  in  §  37.41(b)  be 
revised  to  remove  the  phrases  “without 
delay”  and  “an  actual  or  attempted.” 
Two  commenters  noted  that  this 
objective  is  unrealistic  during  normal 
busine.ss  hours  as  unauthorized  access, 
whether  actual  or  attempted,  would 
only  be  detected  “without  delay”  if 
individuals  were  in  the  vicinity  and 
could  witne.ss  the  access  or  attempt  to 
access.  One  of  the  commenters  stated 
that  “without  delay”  is  unrealistic 
during  normal  business  hours  as  a 
business’  security  system  will  not  be  set 
to  alarm.  One  of  the  commenters  noted 
that  areas  that  may  contain  category  1  or 
category  2  quantities  may  be  locked  and 
unoccupied  but  not  monitored.  The 
commenters  further  noted  that,  after 
business  hours,  an  armed  security 
system  could  detect  (without  delay) 
unauthorized  access  to  an  area  that 
contained  a  catt;gory  1  or  category  2 
quantity  of  material  but  may  not  be  able 
to  detect  an  “attempt”  to  access  the  area 
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as  the  attempt  may  have  failed  without 
compromising  a  security  measure  or 
triggering  an  alarm.  One  commenter 
suggested  revising  the  performance 
objective  in  §  37.41(b)  as  follows:  “Each 
licensee  shall  establish,  implement,  and 
maintain  a  security  program  that  is 
designed  to  monitor,  detect,  assess,  and 
respond  to  unauthorized  acce.ss  to 
category  1  or  category  2  quantities  of 
radioactive  material.”  One  commenter 
recommended  defining  “without  delay” 
in  §  37.41(b),  particularly  with  regard  to 
the  assessment  of  an  access  incident. 

One  commenter  suggested  the  following 
language  for  §  37.41(h):  “Each  licen.soe 
shall  establish,  implement,  and 
maintain  a  security  program  that  is 
designed  to  monitor,  and  without  undue 
delay  detect,  assess,  and  respond  to  an 
actual  or  attempted  unauthorized  access 
to  category  1  or  category  2  quantities  of 
radioactive  material  as  outlined  in  their 
security  plan.” 

Response:  The  NRC  di.sagrees  with  the 
comment.  The  purpose  of  the  security 
program  is  to  prevent  unauthorized 
access  and  to  detect  unauthorized 
removal  of  the  material.  The  sooner 
material  is  discovered  to  be  missing,  the 
more  quickly  a  response  can  be  started 
that  includes  trying  to  apprehend  those 
who  stole  the  material  and  to  recover 
the  material  before  it  can  be  u.sed  for 
malevolent  purposes.  The  NRC  agrees 
that  the  licensee  is  not  expected  to 
respond  to  events  that  do  not  trigger  the 
.security  system.  The  threshold  for  the 
security  systems  should  not  be  set  so 
high  that  actual  attempts,  such  as 
someone  trying  to  pry  open  the  door,  are 
not  detected  or  so  low  such  as  someone 
casually  brushing  a  doorknob  sets  off 
the  alarm.  The  NRC  does  not  see  any 
benefit  to  adding  “as  outlined  in  their 
security  plan”  to  the  rule  text.  The 
security  plan  must  meet  the 
requirements,  and  the  licensee  must 
follow  the  security  plan. 

Comment  C5:  One  commenter 
recommended  that  a  provision  be  added 
to  require  the  licensee  to  appoint  an 
individual  with  overall  responsibility 
for  the  security  program.  The 
commenter  noted  examples  where  no 
one  individual  had  responsibility  to 
implement  the  security  measures  and 
noted  that  a  default  person  such  as  the 
RSO  may  not  have  the  neces.sary 
authority  or  ability  to  ensure  that  the 
program  is  working.  The  commenter 
noted  that  having  the  licensee 
specifically  designate  an  individual  will 
clarify  responsibility  and  provide  some 
authority.  Another  commenter  noted 
that  the  individual  should  be  placed  on 
the  license  as  is  done  for  the  RSO. 

flespo/ise;  The  NRC,  while  agreeing 
that  it  is  good  practice  to  have  an 


individual  with  overall  responsibility 
for  the  security  program,  does  not 
believe  that  the  requirement  needs  to  be 
in  the  regulations.  If  there  were  a 
requirement  most  licensees  would  likely 
name  the  individual  on  the  licen.se  and 
then  it  would  take  a  license  amendment 
to  change  the  named  individual. 

Comment  C6:  Several  commenters 
objected  to  the  requirement  to  develop 
a  security  plan  if  they  are  authorized  but 
never  possess  a  category  2  quantity  or 
never  aggregate  the  material  above  a 
category  2  threshold.  Commenters  felt 
that  the  exercise  to  develop  a  plan  was 
a  waste  of  time  and  manpower  and 
que.stioned  the  value  of  preparing  for  an 
eventuality  that  will  never  occur.  Some 
commenters  noted  that  the  material  was 
in  different  buildings  or  scattered 
throughout  a  facility.  One  commenter 
stated  that  physical  protection 
requirements  during  use  have  already 
been  met  and  there  isn’t  any  evidence 
that  requiring  licensees  to  try  and  track 
locations  of  small  amounts  of  source 
material  so  as  not  to  aggregate  to  a 
threshold  quantity  is  unnecessary  to 
protect  the  security  of  the  general 
public.  One  commenter  asked  what  the 
.security  plan  should  contain  if  a 
licensee  doesn’t  possess  category  2 
quantities  of  material.  Two  commenters 
stated  that  a  licensee  must  implement  a 
full  security  program  based  on 
authorization  and  not  possession  and 
that  this  is  inconsistent  and  places  an 
undue  burden  on  licen,sees.  One 
commenter  requested  clarification  on 
whether  the  security  plan  would  need  to 
be  implemented  if  the  licen.see  was 
authorized  for  sources  above  the 
category  2  threshold  but  the  sources 
were  located  at  different  sites. 

Response:  The  NRC  agrees  with  the 
comment  and  has  revised  the  rule. 
Licensees  will  only  be  required  to 
develop  and  implement  a  security  plan 
if  it  aggregates  the  material  to  a  category 
1  or  category'  2  quantity  of  radioactive 
material  at  a  specific  location. 

Comment  C7:  Several  commenters  fiilt 
that  the  specified  contents  for  the 
security  plan  were  too  prescriptive. 
Commenters  felt  that  each  facility  needs 
to  have  the  flexibility  necessary  to 
develop  a  security  plan  that  works  best 
for  them  and  that  every  security  plan 
may  not  need  all  the  prescriptive 
requirements  specified  in  the  propo.sed 
rule.  Commenters  noted  that  licensees 
have  already  developed  their  programs 
to  implement  the  orders  and  that  the 
programs  have  already  been  inspected 
and  compliance  verified.  Commenters 
felt  that  the  specificity  of  the  rule  was 
in  conflict  with  the  concept  of  a 
performance-based  regulation.  One 
commenter  noted  that  the  blind  “broad 


brush”  application  of  arbitrary 
requirements  is  not  how  to  increase 
security;  it  should  be  based  on  each 
licensee’s  unique  requirements.  One 
commenter  noted  that  there  should  be 
an  exemption  for  licensees  that  already 
have  a  security  plan  in  place. 

Response:  The  NRC  does  not  agree 
with  the  comment  that  the  security 
program  is  too  prescriptive.  The 
licen.soe  is  free  to  choose  the  methods 
that  work  best  for  its  facility;  the  exact 
security  measures  to  be  used  are  not 
prescribed.  The  content  of  the  security 
plan  is  based  on  the  measures  that  the 
licensee  choo.ses  to  u.se.  The  NRC  has 
made  changes  to  §  .T7. 43(a)  to  clarify 
that  the  security  plan  is  specific  to  a 
facility  and  its  operation  and  to  remove 
the  requirement  to  address  site-specific 
conditions  that  affect  implementation. 
The  NRC  has  determined  that  the  site- 
spec:ific  aspects  would  be  addressed  by 
the  mea.sures  u.sed  by  the  licen.see  and 
could  not  be  addressed  for  temporary 
jobsites  without  creating  a  security  plan 
for  each  site.  It  was  not  the  NRC’s  intent 
to  require  a  unique  security  plan  for 
each  temporary  jobsite.  The  NRC  has 
also  removed  the  requirement  to  include 
a  description  of  the  training  program. 
There  is  a  separate  requirement  that 
addresses  training,  and  it  is  not 
necessary  to  describe  the  program  in  the 
security  plan. 

Comment  C8:  One  commenter  noted 
that  the  original  security  plan  mu.st  be 
reviewed  and  approved  by  the 
individual  with  overall  security 
responsibility  but  that  any  revisions  to 
the  plan  must  also  be  reviewed  by 
licensee  management.  The  commenter 
questioned  the  different  review  and 
approval  requirements.  The  commenter 
further  noted  that  licensee  management 
may  not  have  a  need-to-know  and  may 
not  wish  to  go  through  the  background 
investigation  process  just  to  review  a 
plan,  particularly  if  the  authority  and 
responsibility  have  been  delegated. 
Another  commenter  noted  that  this  also 
contradicts  the  requirement  to  limit 
access  to  the  security  plan. 

Response:  The  NRC  agrees  with  the 
comment  and  has  removed  the 
requirement  for  licensee  management  to 
review  the  revised  plan. 

Comment  C9:  One  commenter  stated 
that  the  phrase  “measures  and 
strategies”  in  §  37.43(a)(l)(i)  is 
meaningless  and  unenforceable  even  as 
a  performance-based  goal.  The 
commenter  stated  that  the  phrase 
should  either  be  removed  or  the  intent 
made  clear  by  measurable,  quantifiable, 
or  otherwise  objective  expectations. 

Response:  The  NRC  disagrees  with  the 
comment.  The  licensee  is  required  to 
describe  the  overall  approach,  methods. 
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and  equipment  that  it  uses  to  meet  the 
security  requirements.  Additional 
information  has  been  added  to  the 
guidance. 

Comment  CIO:  One  commenter 
indicated  that  the  present  security  plan 
(from  the  orders)  is  sufficient  and  that 
a  more  stringent  security  plan  is 
unnecessary. 

fle.spon.se;  The  NRC  disagrees  with  the 
comment.  The  orders  did  not  require 
licensees  to  even  develop  a  security 
plan.  The  NRC  does  not  believe  that  the 
requirements  for  the  security  plan  are 
overly  stringent.  In  fact,  the  licensee  has 
the  flexibility  to  include  in  the  plan  the 
site-specific  measures  that  the  licen.see 
employs. 

Comment  C11:  One  commenter 
requested  clarification  in  the  .situation 
where  there  is  a  high-level  corporate 
security  plan  in  place.  The  commenter’s 
interpretation  is  that  the  .security  plan  is 
not  required  to  apply  exclusively  to  the 
security  of  category  1  and  2  radioactive 
materials  but  can  be  an  adaptation  of  a 
preexisting  site  or  corporate-wide  plan 
as  long  as  the  required  elements  are  met. 

Response:  The  NRC  agrees  with  the 
comment.  As  long  as  a  preexisting  site 
or  corporate-wide  plan  meets  the 
requirements  of  subpart  C  as  to  the 
content  of  the  security  plan,  the  plan 
would  be  acceptable  and  a  new  plan 
would  not  need  to  be  developed. 

Comment  Cl 2:  One  commenter  asked 
whether  the  written  .security  plan  must 
be  a  separate  document  in  addition  to 
the  Standard  Operating  Procedures 
(SOPs)  that  pertain  to  security.  The 
commenter  felt  that  it  is  acceptable  for 
a  set  of  written  SOPs  to  constitute  a 
“written  .security  plan”  and  would  like 
the  regulation  to  confirm  that.  Another 
commenter  requested  that  a  subsection 
be  added  to  §  37.43  to  allow  the  security 
plan  and  procedures  to  be  the  .same 
document  or  a  group  of  documents. 

Response:  Each  licensee  must 
determine  what  information  is 
applicable  to  its  facility  and  mu.st  be 
included  and  documented  in  its  security 
plan.  If  a  licen.see  already  has  a  .security 
plan  developed  to  meet  the 
requirements  of  an  order  or  for  other 
purposes,  and  this  plan  meets  all  the 
requirements  in  10  CFR  part  37,  there  is 
no  need  to  develop  a  new  plan. 

However,  it  is  unlikely  that  many 
licen.sees  will  already  have  all  the 
required  information  in  place  in  exi.sting 
procedures. 

If  a  licen.see  has  existing  written 
procedures  and  policies  in  place  that 
will  be  incorporated  as  part  of  its 
security  plan  under  10  CFR  part  37, 
the.se  may  be  referenced  in  the  security 
plan  as  such;  however,  if  these  existing 
procedures  contain  information  which 


would  require  marking  and  handling  as 
SCI-M,  then  the  licen.see  must  ensure 
that  all  copies  of  the  existing  documents 
are  appropriately  marked  and  handled. 

Comment  Cl 3:  One  commenter 
proposed  that  for  mobile  licen.sees  the 
rule  he  modified  to  allow  the 
preparation  and  submittal  of  a  generic 
.security  plan  that  would  be 
supplemented  by  a  project-specific 
security  plan  prior  to  initiating  work  on 
any  given  project.  The  commenter 
proposed  that  the  submittal  of  the 
generic  security  plan  be  required  within 
30  days  of  publication  of  the  final  rule 
as  propo.sed  by  NRC;  however,  the  90- 
day  requirement  would  not  apply. 

Response:  It  was  not  the  intent  of  the 
NRC  to  require  the  development  of  a 
site-specific  security  plan  for  each 
temporary  jobsite.  Development  of  a 
general  security  plan  that  addresses  how 
.security  will  be  applied  at  temporary 
jobsites  will  meet  the  requirement  for 
having  a  .security  plan.  The  security 
plan  is  not  submitted  to  the  NRC  for 
approval  but  would  be  available  at  a 
facility  or  temporary  jobsite  during 
inspection.  The  NRC  has  removed  the 
requirement  that  the  security  plan 
address  site-specific  conditions. 

Comment  Cl  4:  One  commenter  noted 
that,  since  the  security  plan  is  to 
include  a  description  of  the 
environment,  buildings,  or  facility 
where  the  material  is  used  or  stored, 
this  would  require  companies  that  work 
at  temporary  jobsites  to  develop  a 
separate  plan  for  each  jobsite.  The 
commenter  noted  that  this  would  be 
extremely  costly  and  would  require  at 
least  one  additional  employee  per  crew 
to  follow  the  workers  around,  assess  the 
surrounding  environment,  write  a 
.security  plan,  and  train  the  crew  in  the 
new  security  plan  prior  to  any  work 
being  performed  each  day.  The 
commenter  stated  that  this  would  cause 
undue  burden  on  the  licensee  with  no 
evidence  that  it  would  in  any  way  stop 
an  attack  or  protect  the  general  public. 

Response:  The  NRC  agrees  with  the 
comment  and  has  removed  the 
requirement  for  the  security  plan  to 
address  site-specific  conditions.  It  was 
not  the  intent  of  the  NRC  to  require  the 
development  of  a  site-specific  plan  for 
each  temporary  jobsite.  Development  of 
a  general  .security  plan  that  addre.s,ses 
how  security  will  be  applied  at 
temporary  jobsites  will  meet  the 
requirement  for  having  a  .security  plan. 
For  those  temporary  jobsites  that  may  be 
considered  permanent  [i.e.,  pipe  yards), 
the  licen.see  should  develop  a  more 
specific  security  plan. 

Comment  Cl  5:  One  commenter  noted 
that  references  to  the  security  plan 


should  be  more  specific  to  avoid 
security  plans  required  by  other  parts. 

Response:  'I’he  NRC  disagrees  with  the 
comment.  The  term,  as  used  in  10  CFR 
part  37,  refers  to  the  security  plan 
required  by  10  CFR  part  37,  and  there 
.should  be  no  confusion.  Anywhere  in 
this  Federal  Register  notice  or  in  the 
guidance  for  the  rule  where  a  different 
.security  plan  is  being  referred  to, 
language  has  been  added  to  make  clear 
that  it  is  a  10  ("FR  part  73  security  plan. 

Comment  Cl 6:  One  commenter  stated 
that  the  security  program  is  too 
prescriptive  and  suggested  using 
language  similar  to  §  20.1101  to 
implement  a  program  commensurate 
with  the  .scope  and  extent  of  licensing 
activities  and  sufficient  to  ensure 
compliance  with  the  provision  of  this 
.Part.  The  commenter  stated  that  this 
would  allow  the  lii;ensee  the  necessary 
flexibility  in  documenting  its  specific 
program  but  would  not  be  prescriptive. 

Response:  The  NR(^  disagrees  with  the 
comment.  The  NRC  believes  that  the  10 
CFR  part  37  requirements  provide  the 
licensee  flexibility.  The  rule  does  not 
specify  what  specific  measures  that  a 
licensee  mu.st  use;  a  licensee  can  choose 
those  methods  that  fit  its  facility.  The 
security  plan,  procedures,  and  training 
would  address  the  measures  that  the 
licensee  has  chosen  to  use  to  protect  the 
material. 

Comment  Cl  7:  One  commenter 
suggested  deleting  §  37.43(b)  on 
implementing  procedures  because 
separate  procedures  for  the 
implementation  of  the  security  program 
are  unnecessary  since  they  should  be 
incorporated  into  the  security 
procedures.  Another  commenter  stated 
that  many  implementing  procedures 
will  be  developed  that  do  not  include 
specific  security  measures  designed  to 
protect  the  sources  and  that  do  not  need 
to  be  protected  under  this  section.  As 
examples  the  commenter  offered 
procedures  and  forms  on  how  to  apply 
for  unescorted  access,  how  to  add 
people  to  Radiation  Use  Authorizations 
involving  irradiators,  or  procedures  on 
record  destruction. 

Response:  The  NRC  disagrees  with  the 
comment  in  part  and  agrees  in  part. 
Implementing  procedures  are  a 
necessary  component  of  both  safety  and 
.security  programs.  If  a  licensee  already 
has  security  procedures,  it  is  acceptable 
to  continue  using  those  procedures  and 
update  the  procedures  to  reflect  any 
changes  to  the  program.  The  licensee  is 
not  required  to  protect  all  of  its 
procedures  under  this  provision.  The 
only  procedures  that  require  protection 
are  procedures  that  document  how  the 
.security  program  is  implemented.  This 
would  include  procedures  on  alarm 
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response,  security  guard  checks,  and 
procedures  that  describe  actual  security 
measures.  It  would  not  include  the 
types  of  procedures  mentioned  by  the 
commenter.  Examples  have  been  added 
to  the  guidance  document. 

Comment  Cl  8:  One  commenter  noted 
that  §  37.43  does  not  mention  that  the 
requirements  apply  to  individuals  who 
have  access  to  SGI. 

Response:  Section  37.43(d)(8)  does 
contain  a  reference  to  the  protection  of 
SGI.  The  requirements  for  access  to  and 
protection  and  handling  of  SGI  are 
contained  in  10  CFR  part  73. 

Comment  Cl  9;  Several  commenters 
stated  that  there  was  no  need  for  the 
refresher  training  unless  something 
specific  about  the  program  changes. 
Commenters  felt  that  only  those 
individuals  with  a  need-to-know  should 
receive  training  on  specific  changes  and 
that  not  everyone  should  be  trained  on 
the  security  plan.  One  commenter  noted 
that  those  who  just  use  the  device  do 
not  need  to  be  trained  on  the  security 
of  the  device.  Two  commenters  felt  that 
refresher  training  every  12  months 
would  be  burdensome,  particularly  if 
you  have  many  employees  needing  the 
training.  One  commenter  suggested  that 
the  periodicity  of  the  refresher  training 
be  based  on  licensee’s  expectations  and 
assessments  for  a  need  for  refresher 
training.  One  commenter  noted  that  the 
inclusion  of  training  on  the  security 
program  just  added  to  the  overhead. 
Another  commenter  expressed  concern 
with  the  probable  co.st  of  the  training 
program  and  noted  that  it  could  require 
a  staff  member  to  be  assigned  to  the  task 
full  time  to  keep  up  with  the  training, 
refresher  training,  and  testing  for  large 
numbers  of  diverse  individuals  with 
frequent  turnover  such  as  at  a 
university.  One  commenter  requested 
cost  estimates  specific  to  the  training 
requirement. 

Response:  The  NRG  disagrees  with  the 
comment.  The  NRG  believes  that 
training  is  an  essential  element  of  any 
program.  If  employees  are  not  trained, 
how  will  they  know  what  to  do  if  an 
alarm  sounds  or  material  is  determined 
to  be  mi.ssing?  The  training  needs  to  be 
commensurate  with  the  individuals’ 
responsibilities.  The  estimated  cost  for 
the  training  is  included  in  the  regulatory 
analysis  prepared  to  support  the  rule. 

Comment  C20:  One  commenter  stated 
that  the  training  program  requirements 
were  too  prescriptive  and  go  well  above 
what  is  in  the  existing  orders.  One 
commenter  wanted  to  know  what  the 
training  entails  and  requested  a 
definition  of  the  term  “adequate 
training.” 

Response:  The  NRC  disagrees  with  the 
comment  that  the  training  program 


requirements  are  too  prescriptive.  The 
NRC  believes  that  training  is  an 
essential  element  of  any  program  and 
should  be  required.  The  orders  did  not 
require  any  training  to  be  conducted. 

The  training  must  address  the  licensee’s 
security  program  and  procedures  and 
the  security  measures  employed  by  the 
facility.  Individuals  do  not  need  to  be 
trained  on  the  complete  security  plan; 
the  training  should  be  commensurate 
with  their  responsibilities.  The 
provisions  in  §  37.43(c)(l)(ii),  (iii),  and 
(iv)  are  also  general  and  are  similar  to 
the  training  provisions  of  §  19.12. 

The  term  “adequate  training”  is  not 
used  in  the  rule  language.  However,  the 
training  must  cover  the  information  for 
an  individual  to  carry  out  his  or  her 
assigned  duties  and  responsibilities. 

Comment  C21 :  One  commenter  stated 
that  §  37.23(a)(2)  requires  users  to  be 
trained  in  all  aspects  of  the  security 
plan  and  that  this  conflicts  with 
§  37.43(c)(2)  which  notes  that  the 
training  should  be  commensurate  with 
the  individual’s  responsibilities. 

Response:  The  NRC  disagrees  that 
there  is  a  conflict  between  the  sections. 
Section  37.23(a)(2)  requires  the  training 
required  by  §  37.43(c)  to  be  completed 
before  allowing  the  individual  to  have 
unescorted  access.  It  does  not  state  that 
the  individual  must  be  trained  on  all 
aspects  of  the  security  plan. 

Comment  C22:  One  commenter 
recommended  defining  “relevant 
results”  in  §  37.43(c)(3). 

Response:  The  NRC  disagrees  with  the 
comment.  The  term  relevant  is  a 
common  term  and  in  this  case  simply 
refers  to  items  that  are  related  to 
security.  Examples  of  some  items  that 
would  be  included  are  areas  where  staff 
has  had  trouble  following  the  security 
requirements,  violations  of  the  security 
requirements  that  have  been  discussed 
in  an  inspection  report,  and  measures 
taken  to  fix  any  identified  security 
issues.  Additional  information  has  been 
added  to  the  associated  implementation 
guidance. 

Comment  C23:  Two  commenters 
requested  clarification  on  the  timing  of 
the  refresher  training.  The  commenters 
noted  that  their  understanding  was  that 
refresher  training  could  be  taken  more 
than  365  days  after  the  previous 
training,  as  long  as  it  is  taken  within  the 
same  month  of  the  succeeding  year. 

Response:  The  commenter  is  correct 
in  its  understanding  that  the  training  is 
to  be  provided  at  a  12-month  frequency 
and  be  conducted  within  the  same 
month  of  each  succeeding  year.  This 
allows  licensees  greater  scheduling 
flexibility  to  accommodate  the  needs  of 
their  operations,  instead  of  holding 
them  to  a  strict  365-day  time  constAint. 


Comment  C24:  One  commenter  did 
not  think  that  the  licensee  should  be 
training  the  LLEA  on  rules  of 
engagement,  such  as  the  proper 
response  to  an  alarm.  The  commenter 
also  asked  whether  it  would  be 
considered  self  defense  to  shoot  a 
perpetrator  that  holds  a  category  2 
source  up  as  to  expose  the  responder. 
Another  commenter  noted  that  the 
LLEA  does  not  have  the  time  or  the 
inclination  to  undergo  licensee  training. 
One  commenter  requested  clarification 
on  whether  the  training  program 
included  LLEAs. 

Response:  The  training  is  not  for  the 
LLEA  but  for  the  licensee’s  staff  that 
would  be  responding  to  the  alarm.  The 
licensee  is  not  required  to  conduct  any 
training  of  the  LLEA,  although 
providing  the  LLEA  an  overview  of  the 
facility  is  a  good  practice.  The  rule  does 
not  authorize  lethal  force  or  arming  of 
licensee  personnel.  . 

Comment  C25:  In  the  proposed  rule, 
the  NRC  specifically  invited  comment 
on  the  requirement  to  protect  security- 
related  information.  Commenters  were 
requested  to  provide  information  on:  (1) 
Whether  the  Agreement  States  have 
adequate  authority  to  impose  the 
information  protection  requirements  in 
this  proposed  rule;  (2)  whether  the 
Agreement  States  can  protect  the 
information  from  disclosure  in  the  event 
of  a  request  under  a  State’s  Freedom  of 
Information  Act  or  comparable  State 
law;  (3)  whether  the  proposed  rule  is 
adequate  to  protect  the  licensee’s 
security  plan  and  implementing 
procedures  from  unauthorized 
disclosure,  whether  additional  or 
different  provisions  are  necessary,  or 
whether  the  proposed  requirements  are 
unnecessarily  strict;  (4)  whether  other 
information  beyond  the  security  plan 
and  implementing  procedures  should  be 
protected  under  this  proposed 
requirement;  and  (5)  whether  the 
background  investigation  elements  for 
determining  if  an  individual  is 
trustworthy  and  relia’ole  for  access  to 
the  security  information  should  be  the 
same  as  for  determining  access  to 
category  1  and  category  2  quantities  of 
radioactive  material.  Nineteen 
commenters  provided  responses  to  the 
specific  questions  on  this  subject. 

Of  those  that  provided  responses  to 
the  questions  on  the  protection  of 
information,  the  commenters  were 
divided  in  their  views.  Some  felt  that 
the  proposed  provisions  were  sufficient, 
some  felt  that  they  were  unnecessarily 
strict,  and  some  felt  that  the  current 
provisions  from-the  Increased  Control 
Orders  were  sufficient.  One  commenter 
stated  that  with  the  proposed 
provisions,  there  was  no  continued  need 
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for  any  of  the  security  information  to  be 
considered  SGI  or  SGI-M.  One 
commenter  stated  that  the  requirements 
should  be  clarified  to  indicate  that  only 
written  copies  of  the  plan  and 
procedures  will  be  protected.  One 
commenter  stated  that  the  rule  was 
unnecessarily  strict  by  requiring  that 
persons  with  access  to  the  security  plan 
and  procedures  also  be  permitted 
unescorted  access  to  the  sources.  Two 
commenters  suggested  that  the  list  of 
individuals  granted  unescorted  access  to 
the  security  zone  should  also  be 
protected.  Most  of  the  commenters 
agreed  that  the  background  investigation 
elements  for  determining  whether  an 
individual  has  access  to  the  information 
and  radioactive  material  should  be  the 
.same.  Two  individuals  stated  that  a 
criminal  history  records  check  should 
be  part  of  the  background  investigation 
for  access  to  the  information.  Two 
commenters  stated  that  the  elements 
should  be  different  but  did  not  indicate 
wbat  should  be  different.  On  the 
question  of  whether  the  States  have 
adequate  authority  to  impose  the 
information  requirements,  many 
commenters  indicated  that  the  States  do 
have  the  authority  or  that  they  thought 
the  States  did.  On  the  question  of 
whether  the  States  can  protect  the 
information  from  disclosure  in  the  event 
of  a  request  under  a  State’s  Freedom  of 
Information  Act,  most  of  the  responses 
were  not  definitive.  Several  commenters 
indicated  that  an  opinion  from  the  State 
Attorney  General’s  Office  would  be 
necessary:  four  States  indicated  that 
they  did  have  the  necessary  authority. 

In  addition  to  those  that  provided 
responses  to  the  specific  questions,  8 
commenters  addressed  the  information 
protection  provisions.  One  State  noted 
that  it  did  have  authority  to  impose  the 
information  protection  requirements 
and  could  protect  the  information  from 
disclosure.  One  commenter  noted  that 
there  are  already  processes  in  place 
under  SGI  and/or  official  use  only 
(OUO)  to  protect  security  information. 

One  commenter  recommended  adding 
the  list  of  individuals  approved  for 
unescorted  access  authorization  to  the 
information  that  must  be  protected  from 
unauthorized  disclosure,  noting  that  if 
the  names  become  public,  the 
individuals  could  potentially  be 
targeted  to  gain  unabated  access  to 
sources.  One  commenter  requested  that 
§  37.43(d)(1)  be  revised  to  clarify  that 
the  protection  of  information  refers  to 
the  written  security  plan  or  procedures 
only,  so  as  to  preclude  unwarranted 
interpretations  during  a  regulatory 
inspection  about  what  information  or 
discussions  to  restrict.  The  commenter 
offered  suggested  language  as  follows: 


“(1)  Except  as  provided  in  paragraph 
(d)(8)  of  this  section,  licensees 
authorized  to  possess  category  1  or 
category  2  quantities  of  radioactive 
material  shall  limit  access  to  copies  of 
their  written  security  plaii  and 
implementing  procedures  and 
unauthorized  disclosure  of  substantive 
details  of  the  plan  or  procedures  that 
facilitate  unauthorized  access.” 

Commenters  noted  that  the 
fingerprinting  element  was  not  included 
in  the  background  investigation 
elements  for  access  to  security 
information,  and  several  commenters 
stated  that  it  should  be  included.  Other 
commenters  requested  clarification 
whether  fingerprints  were  prohibited  for 
this  purpose.  Commenters  requested 
that  the  NRC  make  the  requirements  for 
background  checks  consistent 
throughout  the  rule.  One  of  the 
commenters  noted  that  a  licensee  is  left 
either  to  perform  incomplete  checks  on 
individuals  with  whom  information  is 
shared,  or  to  grant  unrestricted  access  to 
individuals  who  truly  do  not  need  the 
access,  just  to  allow  the  licensee  to 
conduct  the  main  element  of  the 
background  check  (i.e.,  the  FBI 
identification  and  criminal  history 
records  check).  OnS  commenter  stated 
that  the  response  discussion  for  C6  in 
the  Statements  of  Consideration  should 
be  modified  to  include  the  requirement 
that  anyone  seeking  information  on 
category  1  quantities  of  radioactive 
material  must  also  have  undergone  the  • 
access  authorization  process,  including 
the  FBI  criminal  history  review  and 
fingerprint  identification  verification. 
The  commenter  stated  that  this  would 
be  a  practical  threshold  for  States  to 
have  equivalent  rules  in  place  that 
mimic  the  NRG’s  SGI-M  requirements 
in  1 0  CF^R  part  73. 

One  commenter  stated  that  the  phrase 
“security  .service  provider  employees” 
as  used  in  paragraph  §  37.43(d)(4)(ii)  is 
too  general.  The  commenter  indicated 
that  it  didn’t  appear  that  the  intent  of 
the  NRC  was  to  require  background 
checks  on  individuals  who  do  not 
acce.ss  the  facility  and  simply  monitor 
the  facility’s  security  system  from  an 
offsite  location,  such  as  alarm  service 
providers.  The  commenter  further  asked 
if  the  requirement  is  intended  to  address 
security  guard  service  employees  who 
work  on  the  licensee’s  premises  that 
contain  category  1  and  category  2 
quantities  of  materials.  Another 
commenter  requested  clarification  and 
suggested  revised  language.  One 
commenter  noted  that  the  exemption  to 
performing  background  investigations 
for  employees  of  security  service 
providers  requires  written  verification 
from  the  provider  for  each  employee. 


The  commenter  stated  that  it  may  be 
more  appropriate  to  approve  the 
security  service  provider  as  a  whole 
since  it  may  be  difficult  for  the  licensee 
to  maintain  a  current  list  of  all 
employees  of  the  vendor  who  may  have 
intimate  knowledge  of  the  .security 
system  at  the  licensee’s  location(s).  The 
commenter  noted  that  it  would  be 
burdensome  for  the  licensee  to  track 
individual  employees  of  these 
companies.  The  commenter  stated  that  a 
letter  documenting  the  background 
investigation  procedures  of  the  security 
vendor  could  be  provided  to  the 
licensee  to  allow  it  to  forego  the  access 
authorization  procedures  for  the 
.security  vendor  employees.  One 
commenter  stated  that  each  subsection 
on  the  protection  of  information 
(background  investigation  information) 
should  be  revised  to  state  explicitly 
which  subsections  are  applicable  and 
must  be  followed  for  individuals 
provided  relief  m  §  37.29. 

One  commenter  stated  that  there 
should  be  no  need  to  have  another 
documented  basis  for  an  individual  to 
have  access  to  the  security  plan  if  it  has 
already  been  documented  that  the 
individual  has  unescorted  access  to 
material  as  it  is  redundant  and  create 
additional  burden.  One  commenter  also 
requested  that  a  table  or  flow  diagram  be 
added  to  the  guidance  document  to 
show  when  the  background 
investigation  elements  apply. 

Response:  All  aspects  of  the 
information  protection  requirements 
apply  to  all  of  the  background 
investigation  information  possessed  by 
the  licensee  whether  the  information  is 
the  full  background  inve.stigation  or 
information  on  how  the  individual  met 
a  category  in  §  37.29  for  relief  from 
background  investigation  requirements. 
The  NRG  agrees  that  the  list  of 
individuals  that  have  been  approved  for 
unescorted  access  should  be  protected 
and  has  added  it  to  the  list  of  items  for 
protection.  Individuals  do  not  need  to 
have  unescorted  access  to  the 
radioactive  material  in  order  to  have 
access  to  the  protected  information.  An 
individual  who  has  been  granted 
unescorted  access  to  the  radioactive 
material  would  not  need  to  undergo 
another  background  investigation  to 
have  access  to  the  security  information. 
The  licensee  would  need  to  document 
that  the  individual  has  a  need-to-know 
the  information.  The  rule  has  been 
clarified  that  a  second  background 
investigation  is  not  necessary. 

On  the  issue  of  protefcting  only 
written  copies  of  sensitive  information, 
the  NRC  disagrees  with  the  comment. 
The  licensee  must  protect  against  any 
form  of  unauthorized  disclosure  of  tbe 
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protected  information,  including  verbal 
or  electronic  disclosure. 

On  the  issue  of  the  security  service 
provider,  the  NRC  disagrees  with  the 
suggested  change  as  a  security  service 
provider  may  not  be  a  guard  and  could 
include  othej  occupations.  Language  in 
§  37.43(d)(4)(ii)  allows  the  licensee  to 
accept  a  security  service  provider’s 
determination  of  trustworthiness  and 
reliability  based  on  a  full  background 
investigation.  Additional  information 
has  been  added  to  the  implementation 
guidance. 

On  the  issue  of  requiring  fingerprints 
and  FBI  criminal  history  records  for 
access  to  the  information,  the  NRC  does 
not  have  the  authority  to  require 
fingerprints  for  access  to  this  type  of 
security  information.  The  NRC  can  only 
require  fingerprints  for  access  to  SGI 
and  unescorted  access  to  radioactive 
material.  The  NRC  has  added  a  table  to 
the  guidance  docflment  on  the 
background  investigation  elements. 

Comment  C26:  One  commenter 
reque.sted  clarification  of  §  37.43(d)(3)  as 
to  whether  individuals,  who  by  nature 
of  their  job  position  have  knowledge  of 
critical  components  of  the  security  plan, 
would  be  required  to  undergo  a 
background  investigation  unless  they 
have  access  to  the  security  plan 
document  or  any  of  its  implementing 
SOPs.  Examples  include  a  .security 
guard  with  access  to  an  alarm-response 
schematic  or  an  IT  specialist  who 
supports  an  IT  system  responsible  for 
alerting  security  personnel  of  adverse 
indicators  in  the  area  of  category  1  or 
category  2  radioactive  sources.  In  each 
case  the  individual  has  knowledge  of 
security  plan  components  but  would  not 
have  access  to  the  plan  itself  or 
implementing  SOPs. 

Response:  Employees  or  service 
providers  with  limited  knowledge  of  the 
.security  plan  but  without  access  to  the 
plan  or  the  implementing  procedures 
would  not  necessarily  need  to  undergo 
a  background  investigation.  The 
licensee  would  have  to  decide  in  some 
cases  how  much  knowledge  of  the  plan 
the  employee  has;  if  the  employee  is 
familiar  with  the  plan  and  procedures, 
even  if  he  does  not  have  access  to  the 
document,  it  may  be  necessary  to 
conduct  a  background  investigation  and 
make  a  determination  of  trustworthiness 
and  reliability.  Note  that  new  language 
in  §  37.43(d)(4)(ii)  allows  the  licensee  to 
accept  a  security  service  provider’s 
determination  of  trustworthiness  and 
reliability  based  on  a  full  background 
investigation. 

Comment  C27:  One  commenter 
requested  that  the  language  in 
§  37.43(d)(.'i)  requiring  that  “*  *  *  the 
licensee  shall  immediately  remove  the 


person  *  *  *”  be  revised  to  remove  the 
word  “immediately”  and  to  substitute 
“as  soon  as  practical.”  The  commenter 
noted  that  the  person  won’t 
immediately  forget  the  information  in 
the  plan  and  that  there  is  no  need  for 
immediate  removal. 

Response:  The  NRC  agrees  with  the 
comment.  An  immediate  removal  from 
the  list  is  probably  not  necessary.  The 
NRC  has  revised  the  language  to  reflect 
that  the  removal  should  occur  as  soon 
as  possible  but  no  later  than  7  working 
*  days. 

Comment  C2B:  One  commenter 
objected  to  the  phrase  “in  a  manner  to 
prevent  removal”  in  § 37.43(d)(6).  The 
commenter  felt  that  the  phrase  was 
exceedingly  vague.  The  commenter 
suggested  a  change  to  “secure  the  plan 
to  prevent  unauthorized  access.” 

Response:  The  NRC  agrees  with  the 
comment  and  has  revised  the  rule  text 
to  read:  “When  not  in  use,  the  licensee 
shall  store  its  security  plan  and 
implementing  procedures  in  a  manner 
to  prevent  unauthorized  access.” 

Comment  C29:  One  commenter 
requested  clarification  on  whether  a 
reinvestigation  is  required  for 
individuals  who  have  access  to  sensitive 
information  only,  and  if  so,  the 
procedure  that  should  be  followed. 

Response:  Yes,  the  re  investigation 
applies  to  individuals  who  have  access 
to  .sensitive  information.  The  rule  has 
been  clarified  to  make  the  requirement 
fflear. 

Comment  C30:  One  commenter 
requested  that  language  from  the  orders 
addressing  marking  and  transmission  of 
.security  related  documents  be  added  to 
the  rule. 

Response:  The  NRC  disagrees  with  the 
comment  and  does  not  believe  that  the 
marking  and  transmission  measures 
need  to  be  added  to  the  rule.  Licensees 
are  not  required  to  submit  either  the 
security  plan  or  implementing 
procedures  to  the  NRC.  The  NRC 
reviews  these  documents  during 
inspections  at  the  site.  The  transmission 
portion  is  therefore  not  neces.sary.  The 
necessary  elements  from  the  orders  on 
access  to  and  protection  of  the 
information  are  in  the  rule.  The  other 
elements  are  good  practice,  but  the  NRC 
does  not  believe  that  they  are  essential 
for  the  adequate  protection  of  the 
information.  However,  if  a  licensee 
believes  that  information  submitted  to 
the  NRC  should  be  withheld  from 
public  disclosure,  the  licen.see  should 
follow  the  requirements  in  §  2.390. 

Comment  C31:One  commenter 
suggested  that  the  terms  “.Safeguards 
information”  and  “Safeguards 
information  modified  handling”  be 
defined  in  10  CFR  part  37. 


Response:  The  NRC  disagrees  with  the 
comment.  Safeguards  information  and 
safeguards  information  modified 
handling  are  defined  in  10  CFR  part  73 
where  the  requirements  for  handling 
such  material  are  located.  The  reference 
in  10  CFR  part  37  is  merely  a  pointer  to 
the  requirements  and  does  not  establish 
any  new  requirements;  therefore,  the 
NRC  does  not  believe  that  a  definition 
for  these  terms  is  necessary  in  10  CFR 
part  37. 

Comment  C32:  One  commenter  asked 
that  the  NRC  define  “to  the  extent 
practicable”  for  coordination  with 
LLEAs. 

Response:  This  provision  was  added 
to  the  rule  to  provide  the  licensee  with 
some  flexibility.  Some  LLEAs  may  be 
reluctant  to  engage  in  coordination 
activities  with  a  licensee.  The  provision 
“to  the  extent  practicable”  allows  the 
licensee  to  remain  in  compliance  with 
the  rule  when  an  LLEA  will  not 
participate  in  any  coordination 
activities.  The  NRC  does  not  believe  that 
phrase  needs  to  be  defined.  Guidance  is 
available  on  this  topic  and  other  aspects 
of  the  rule  in  the  associated 
implementation  guidance. 

Comment  C33:  Two  commenters 
recommended  deleting  paragraph 
§  37.45(a)(l)(ii)  as  this  information 
would  be  classified  as  SGI  or  SGI-M  for 
some  licensees  and  would  require 
handling  and  control  in  accordance 
with  §  73.21.  The  commenter  indicated 
that  there  appears  to  be  little  if  any 
benefit  in  providing  this  information  to 
the  LLEA  that  would  warrant  the 
di.ssemination  of  SGI  or  SGI-M.  Another 
commenter  felt  it  was  unnecessary  to 
describe  specific  security  measures  such 
as  alarm  types  and  locations  unless  the 
LLEA  is  actually  monitoring  these 
alarms.  The  commenter  asserted  that  a 
generic  description  would  be  adequate 
for  the  purpose  of  LLEA  situational 
awareness. 

Response:  The  NRC  disagrees  with  the 
comments.  The  NRC  believes  that  the 
information  on  the  facility  can  be  useful 
to  the  LLEA.  In  an  event  where  someone 
is  trying  to  steal  the  material,  the  LLEA 
can  mount  a  more  informed  response  if 
information  about  the  facility  is 
available  to  the  responders.  When  NRC 
staff  has  met  with  LLEA  representatives, 
the  representatives  have  indicated 
interest  in  the  coordination  activities. 
LLEAs  are  deemed  trustworthy  and 
reliable  for  acce.ss  to  sensitive  .security 
information  as  well  as  SGI. 

Comment  C34:  One  commenter  noted 
that  an  LLEA  is  not  going  to  tell  every 
licensee  whether  the  initial  response  to 
an  emergency  involving  radioactive 
materials  must  be  provided  by  other 
than  armed  LLEA  personnel  and 
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que.stioned  how  a  licensee  would  know 
this  information.  The  commenter 
suggested  removing  the  provision  as  it 
was  a  nonsense  requirement.  One 
commenter  stated  that  the  NRC  should 
coordinate  with  the  States  to  be  notified 
instead  of  requiring  the  licensee  to 
notify  the  NRC  after  the  licensee 
becomes  aware  of  any  State  or  local 
requirements  that  an  initial  response  to 
an  emergency  involving  radioactive 
material  must  be  provided  by  other  than 
armed  LLEA  personnel.  Another 
commenter  recommended  removing  the 
requirement.  One  commenter  asked 
what  the  NRC  would  do  after  such 
notification. 

Rosponse:  The  NRC]  agrees  that  there 
may  be  some  reluctance  on  the  jjart  of 
the  LLEA  to  provide  the  information. 
The  provision  is  not  included  in  the 
final  rule. 

(Comment  C35:  One  commenter 
questioned  the  need  for  a  specific 
written  agreement  for  response.  The 
commenter  also  requested  clarification 
on  what  must  be  included  in  the 
agreement.  Some  commenters 
questioned  the  benefit  of  requiring 
coordination  with  the  LLEAs  and 
questioned  whether  this  was  the  best 
use  of  LLEA  resources  given  the  low 
probability  of  an  actual  threat  to 
sabotage  or  steal  a  category  2  source. 
Commenters  indicated  that,  ba.sed  on 
their  experience  to  date  with  the  orders, 
the  LLEA  coordination  was  not 
beneficial,  noting  that  at  best  the  LLEAs 
would  acknowledge  the  coordination 
attempts  with  no  commitments,  other 
than  to  respond  in  the  manner  they 
believed  was  proper,  and  that  most 
LLEAs  were  completely  disinterested 
and  did  not  acknowledge  any 
information  provided  by  the  licensee. 
They  noted  that  in  their  discussions 
with  those  LLEAs  where  feedback  was 
provided,  the  LLEAs  were  unwilling  to 
discuss  the  manner  in  which  they 
planned  to  respond  and  unwilling  to 
commit  to  any  specific  action  as  each 
decision  to  respond  must  be  based  on 
their  judgment  of  the  circumstance.  One 
commenter  indicated  that  LLEAs  would 
not  want  to  di.sclose  their  capabilities. 
One  commenter  noted  that  the  LLEA  is 
not  required  to  comply  with  the  request. 
At  least  one  commenter  questioned 
whether  it  would  be  more  efficient  to 
inform/train  only  the  LLEA  involved 
w'hen  the  billions  we  spend  on 
intelligence  indicate  a  credible  threat. 
Commenters  felt  that  adding  a 
requirement  does  not  address  the  root 
cause.  One  commenter  expressed 
concern  that  security  could  be  reduced 
if  the  LLEA  failed  to  protect  the 
information  or  had  to  release  the 
information  under  a  FOIA  request.  The 


commenter  suggested  a  reevaluation  of 
the  information  provided  to  the  LLEA 
such  that  release  of  information  would 
not  cause  a  breach  in  security.  Two 
commenters  noted  that  they  had 
successfully  coordinated  with  their 
LLEA  under  the  orders  and  do  not 
believe  that  any  additional  requirements 
are  needed.  One  commenter  indicated 
that  the  coordination  process  should  be 
a  cdearly  defined  process.  One 
commenter  stated  that  LLEA 
coordination  requirements  were  overly 
prescriptive  and  difficult  to  implement. 
The  commenter  stated  that,  if  NRG  feels 
this  is  necessary,  NRC  should  take  the 
lead  and  identify  contacts  and  provide 
training.  A  commenter  noted  that  the 
use  of  91 1  is  effective  for  all  kinds  of 
emergencies  and  should  be  used  by 
licensees.  One  commenter  agreed  that 
there  is  value  in  a  coordinated  response 
from  an  LLEA  and  that  such  a  response 
should  include  the  capability  of 
bringing  armed  force;  how'ever,  the 
commenter  stated  that  it  was 
inappropriate  to  place  the  requirement 
on  the  licensee.  The  commenter  stated 
that  the  extent  of  the  response  should  be 
left  to  the  discretion  of  the  LLEA.  The 
commenter  noted  that  the  requirement 
for  a  written  agreement  with  the  LLEA 
was  unenforceable  and  outside  the 
State’s  jurisdiction.  Tw'o  commenters 
noted  that  the  LLEA  coordination  was 
one  of  the  most  difficult  areas  to 
implement  from  the  orders  and  places 
responsibility  on  licensees  for  activities 
they  cannot  control. 

Response:  While  the  orders  contained 
a  requirement  for  a  prearranged  plan 
with  the  LLEA,  the  proposed  rule  only 
contained  a  provision  to  request  that  the 
LLEA  enter  into  a  w'ritten  agreement. 
After  evaluation  of  all  of  the  comments 
on  the  LLEA  coordination,  the  NRC  has 
simplified  the  requirement.  The  NRC 
continues  to  believe  that  coordination 
with  the  LLEA  is  important,  and  the 
rule  contains  a  requirement  for 
coordination.  However,  the  decision 
was  made  that  several  of  the  items,- 
while  good  ideas,  were  better  addressed 
in  the  guidance  document  and  not  in 
the  rule  itself.  A  written  agreement  and 
several  of  the  coordination  activities  are 
not  included  in  the  final  rule.  Even  if  a 
written  agreement  had  been  reached,  an 
LLEA  will  respond  as  it  feels  is 
appropriate  to  the  particular  situation. 

Comment  C36:  One  commenter 
objected  to  requesting  the  LLEA  to 
provide  updated  contact  information  as 
it  places  a  burden  on  the  LLEA.  Two 
commenters  suggested  that  this  only  be 
a  requirement  if  a  facility  is  not  served 
by  a  911  system. 

Response:  The  NRC  agrees  that  it  is 
not  necessary  to  request  contact 


information  or  updated  contact 
information.  Most  licensees  in  the  case 
of  an  actual  threat  would  call  911  and 
not  the  contact.  Additionally,  no  contact 
would  be  available  24/7.  The  provision 
is  not  included  in  the  final  rule. 

Comment  C37:  Many  commenters 
objected  to  the  requirement  that  a 
licensee  request  the  LLEA  to  notify  it  of 
degraded  capabilities  as  unrealistic, 
unnecessary,  unenforceable,  and  would 
probably  violate  LLEA  “need-to-know” 
procedures.  Some  commenters  felt  that 
the  requirement  that  the  LLEA  notify 
licensees  of  a  degradation  of  their 
respon.se  capabilities  was  clearly 
outside  the  purview  of  the  regulating 
agencies.  Others  noted  that  licensees 
have  no  authority  over  nonlicensed 
entities  such  as  LLEAs.  Commenters  felt 
that  the  LLEA  is  better  equipped  to 
arrange  for  alternative  respon.se 
capabilities  than  would  the  licen.see  and 
that  this  would  be  an  inherent  part  of 
LLEA  organizational  framework;  some 
commenters  asked  what  the  direction 
was  if  a  licensee  was  notified  of  a 
degraded  LLEA  response  capability. 
Another  commenter  asked  what  the 
State  was  to  do  if  notified  that  the  LLEA 
was  not  cooperating  in  providing  the 
degraded  capability  information. 
Commenters  noted  that  it  is 
inconceivable  to  believe  that  the  LLEA 
would  notify  a  licensee  that  their 
response  capabilities  have  become 
degraded,  not  only  because  that  would 
appear  to  be  an  open  invitation  to  the 
criminal  sector,  but  also,  if  capabilities 
are  degraded,  logically  the  LLEA  would 
not  have  the  capability  to  notify 
licensees.  Commenters  asked  what  they 
would  do  with  the  information  if 
provided.  One  commenter  suggested,  as 
an  alternative  that  the  licensee  request 
the  LLEA  to  confirm  that  it  has  a 
contingency  plan  in  case  of 
compromised  response  capabilities. 
Another  commenter  noted  that  it  was 
more  important  for  the  licensee  to 
di.scuss  this  issue  with  the  LLEA  during 
the  coordination  meetings.  Another 
commenter  noted  that  there  is  not 
prescribed  action  for  the  licensee  to  take 
if  notified  and  questioned  the  purpose 
of  the  notification. 

Response:  The  NRC  agrees  that  many 
LLEAs  may  not  want  to  provide 
information  on  degraded  capabilities. 
The  provision  is  not  included  in  the 
final  rule. 

Comment  C38:  One  commenter  stated 
that  the  participation  of  licen.sees  and 
LLEAs  in  drills  and  ejcercises  was  an 
unfunded  mandate  and  should  not  be 
required.  The  commenter  also 
questioned  whether  drills  and  exercises 
contribute  to  the  security  of  the  sources 
or  the  public  health  and  safety.  Two 
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comnienters  suggested  removing  this 
nHjuirenient  as  there  is  no  requirement 
to  conduct  such  drills. 

/te.spon.se:  The  NRC  agrees  in  part  and 
disagrees  in  part.  The  proposed  rule  did 
not  require  that  drills  and  exercises  he 
conducted.  The  rule  did  contain  a 
provision  that  required  the  licensee  to 
ask  whether  the  LLEA  woidd  he  willing 
to  participate  in  drills  and  exercises.  As 
there  is  no  requirement  to  conduct  drills 
and  exerci.ses,  the  NRC  has  removed  this 
provision  as  sugge.sted  by  the 
commenters.  The  NRC  does  note  that 
drills  and  exercises  can  contribute  to  the 
public  health  and  safety  and  the 
security  of  the  material. 

Comment  C39:  Several  commenters 
felt  that  the  requirement  for  a  licensee 
to  notify  the  regulatory  agency  if  an 
LLEA  declines  to  participate  in 
coordination  activities  creates  an 
unnecessary  burden  for  the  regulatory 
agencies  that  will  now  be  required  to 
notify  the  Department  of  Homeland 
Security  or  contact  the  LI.EA  directly  to 
explain  the  importance  of  cooperating. 
Some  commenters  suggested  that  if  NRC 
believes  this  is  truly  a  critical  issue, 

NRC  should  coordinate  with  the  Federal 
Department  of  Homeland  Security’s 
Nuclear  Sector  Government 
Coordination  Council  to  engage  law 
enforcement  from  a  broader  perspective. 
One  commenter  asked  what  actions  the 
NRC  would  take  when  notified  and 
what  the  NRC  would  do  if  the  NRC  did 
not  gain  confidence  that  the  LLEA 
would  respond  in  an  actual  emergency. 

Response:  The  NRC  disagrees  with  the 
comment.  The  NR('  believes  it  is  vitally 
important  for  the  licen.see  to  coordinate 
with  the  LLEA,  and  the  agency  wants  to 
know  if  the  LLEA  won’t  participate. 
There  were  instances  during 
implementation  of  the  orders  where  the 
NRC  met  with  the  LLEA  to  explain  the 
importance  of  LLEA  cooperation  with 
the  licensee.  The  State  is  not  required  to 
contact  DHS  or  the  LLEA  if  the  LLEA 
does  not  want  to  participate  in 
coordination  activities.  DHS  does  have 
training  programs  to  educate  LLEAs. 

Comment  C40:  Two  commenters 
objected  to  the  requirement  to 
coordinate  with  the  LLEA  every  12 
months,  noting  that  it  took  several 
months  to  set  up  a  meeting  for  the 
coordination  required  by  the  orders.  The 
commenter  felt  that,  as  there  had  been 
no  events  requiring  contact  with  the 
LLEA  and  no  changes  to  the  .security 
program,  there  was  no  need  to  meet 
annually.  The  commenter  noted  that 
both  parties  have  plenty  of  work  and  are 
not  just  sitting  around  and  focusing  on 
this  one  agenda  item.  The  commenters 
asked  whether  the  licensee  would  be 


cit(;d  if  the  LLEA  refused  to  meet  on  an 
annual  basis. 

Response:'Yhe  NRC  disagrees  with  the 
comment.  The  NRC  believes  that  it  is 
important  to  maintain  contact  with  the 
LLEA.  Turnover  at  both  the  LLEA  and 
the  licen.see  occurs  over  time  and  if 
contacts  are  not  maintained,  the 
knowhsdge  obtained  during  the  initial 
coordination  is  lost.  The  annual  follow 
up  does  not  need  to  be  extensive.  If  the 
LLEA  refuses  to  participate,  the  licen.see 
should  document  the  attempt.  The 
licen.see  would  not  be  ( ited  as  long  as 
it  had  .documented  the  attempt(s). 

Comment  C-ll:  One  commenter  noted 
that  the  requirement  to  document 
coordination  activities  with  the  LLEA 
would  now  require  regulatory  agenc;y 
inspectors  to  visit  LLEIAs  to  determine 
licensee  compliance,  resulting  in  longer 
inspection  times  and  possibly  creating  a 
situation  that  may  be  interpreted  by  tbe 
LLEA  as  intrusive. 

Response:  It  is  not  clear  why  the 
commenter  feels  that  an  inspector 
would  be  required  to  visit  the  LLEA  to 
determine  a  licensee’s  compliance  with 
the  rule’s  coordination  requirements 
under  §  37.45.  The  liceicsee  is  required 
to  document  the  coordination  activities, 
and  an  inspector  would  be  expected  to 
review  the  documentation.  An  inspector 
may  choose  to  contact  the  LLEA  to  gain 
a  greater  understanding  of  the  nature  of 
the  coordination  efforts.  However,  this 
rule  does  not  require  that  an  inspector 
contact  the  LLEA  to  determine  licen.see 
compliance  with  §  37.45. 

Comment  C42:  Two  commenters 
noted  that  the  goals  and  objectives  for 
coordination  activities  with  LLEAs  are 
admirable,  but  the  commenters  stated 
that  this  is  an  area  where  the  NRC 
should  consider  taking  concerted  efforts 
to  engage  law  enforcement  communities 
to  improve  situational  awareness  now, 
rather  than  waiting  for  feedback  from 
licensees  regarding  potential  LLEAs 
refusing  to  cooperate.  The  commenters 
suggested  that  the  NRC  consider  an 
outreach  campaign  aimed  at  direct 
communications  with  LLEAs  to  better 
understand  their  perspectives  regarding 
these  issues.  Another  commenter 
suggested  a  Federal  outreach  training 
program  to  LLEAs  for  radioactive 
materials  incident  response.  The 
commenter  noted  that  DOT  has  an 
outreach  program  for  transportation 
incident  response. 

Response:  During  the  security 
inspection  process,  the  NRC  inspectors 
have  been  contacting  the  LLEAs  to  both 
ensure  that  licensees  have  been 
coordinating  and  to  improve  the  LLEAs 
understanding  of  the  importance  of 
providing  a  timely  response.  At  this 
time,  the  NRC  is  not  planning  any 


additional  outreach  to  LLEAs.  However, 
the  DOE  has  a  program  to  provide 
LLEAs  with  additional  training  for 
responding  to  the  attempted  or  actual 
theft  of  category  1  or  category  2 
quantities  of  radioactive  material.  The 
Global  Threat  Reduction  Initiative 
(GTRI)  program  provides  security 
personnel  and  local  law  enforcement 
with  tools  (e.g.  radios,  repeaters,  and 
personal  detection  devices)  and 
additional  training  to  respond  to  a 
security  incident.  To  (insure  that  both 
onsite  and  offsite  responders 
understand  how  to  nispond  to  enhanced 
.security  system  alarms,  G'l’RI  developed 
an  alarm  response  training  course, 
which  is  held  at  the  Y-12  National 
Security  Complex  in  Oak  Ridge, 
Tenn(issee.  This  alarm  response  training 
also  prepares  responders  to  protect 
themselves  and  the  public  when 
responding  to  events  involving 
radiological  materials.  The  participants 
conduct  hands-on  training  in  a  nialistic 
setting  using  actual  protection 
equipment  and  real  radioactive  sources. 
Tbe  courses  include  operational 
exercise  scenarios  that  build  on 
classroom  instruction  and  allow 
response  forces  to  exercise  their  own 
procedures  during  realistic  alarm 
scenarios. 

Comment  C43:  One  commenter  noted 
that  not  all  events  that  occur  are  of  a 
nature  that  an  LLEA  would  have  to  be 
involved  and  questioned  why  it  should 
be  mandatory  that  an  LLEA  respond  to 
events  that  coidd  be  handled  by  internal 
security. 

Response:  It  is  not  mandatory  that  the 
LLEA  respond  to  all  events.  The 
licensee  is  suppose  to  asse.s.s  the  event 
and  contact  tbe  LLEA  only  if  there  has 
been  an  actual  or  attempted  theft, 
diversion,  or  .sabotage  attempt.  The 
language  has  been  clarified. 

Comment  C44:  One  commenter 
questioned  how  the  failure  of  the  LLEA 
to  coordinate  fully  with  the  licensee 
would  impact  the  .status  of  a  license. 

The  commenter  noted  that  licensees 
should  not  be  held  accountable  for 
noncooperation  or  lack  of  resources  on 
the  part  of  the  LLEA.  The  commenter 
stated  that  it  should  be  under  the 
purview  of  the  NRC  or  Agreement  State 
to  ensure  that  the  LLEA  works  with  the 
licensee  in  the  reque.sted  manner. 

Response:  Failure  of  the  LLEA  to 
coordinate  does  not  affect  the  .status  of 
the  licen.se,  and  licensees  will  not  be 
held  responsible  if  the  LLEAs  do  not 
coordinate.  Under  §  37.45(b)  and  (c), 
licensees  are  only  required  to  document 
their  coordination  efforts  and  notify 
their  appropriate  NRC  regional  office  if 
the  LLEA  does  not  wish  to  coordinate. 
The  NRC  will  contact  the  LLEA  to 


Federal  Register/ Vol.  78,  No.  53 /Tuesday,  March  19,  201 3 /Rules  and  Regulations 


16977 


explain  the  potential  consequences  of 
the  theft  of  category  1  or  category  2 
quantities  of  radioactive  material  and 
encourage  the  LLEA  to  participate  in 
coordination  activities  with  the 
licensee. 

Comment  C45:  One  commenter 
requested  that  the  NRC  add  a  subsection 
to  clarify  requirements  for  coordination 
by  a  licensee  or  permittee  under  a 
master  materials  license  that  has  an 
onsite  LLEA  that  would  preclude 
unwarranted  interpretations  during  a 
regulatory  inspection  about  the  extent 
that  coordination  must  be  documented. 
The  commenter  offered  suggested 
language  as  follows:  “For  a  licensee  or 
permittee  under  a  master  materials 
iicen.se  with  an  on-site  LLEA, 
coordination  requirements  in  this 
subsection  are  considered  to  have  been 
completed  if  the  security  plan  and 
implementing  procedures  establish 
methods  for  LLEA  response  at  the 
facility.”  Another  commenter  raised  the 
issue  of  unnecessary  documentation  of 
coordination  activities  when  the  LLEA 
is  piart  of  the  same  organization  that 
owns  the  radioactive  material.  The 
commenter  noted  that  the  lack  of 
documentation  activities  should  be  seen 
as  good  news  unless  the  LLEA  refuses 
to  respond  to  appropriate  requests  for 
assistance.  The  commenter  also  notes 
that  burdening  the  police  with  detailed 
paperwork  is  an  “insult  to  their 
understanding  of  the  risks  inherent  to 
their  mi.ssion.”  This  commenter  also 
suggested  adding  a  new  subparagraph  as 
follows:  “When  the  LLEA  is  part  of  the 
organization  that  owns  and  controls  the 
C'ategory  sources,  the  documentation  in 
§  .37.45(a)(2)”  {was  (a)(1)}  “is  not 
required  provided  all  the  elements  of 
good  willful  coordination  are  clear.” 

Response:  Even  when  the  LLEA  is  on 
site,  the  licen.see  should t;onduct 
coordination  activities.  The 
coordination  would  likely  be  simplified 
but  still  needs  to  occur.  The 
coordination  activities  to  meet  the 
requirements  of  §  37.45  need  to  be 
documented  even  if  the  LLEA  is  ])art  of 
the  same  organization.  Tim  licensee 
would  not  need  t.o  document  all 
interactions  with  the  LLEA,  only  tho.se 
necessary  to  meet  the  r(M]idrements. 

V  Note  that  it  is  not  the  LLEA  that  is 
rerpdred  to  document  the  coordination 
activities. 

Comment  C46:  One  licensee  asked 
whether  a  written  agreement  with  a 
third  party  service  that  provides  off- 
duty  local  law  enforcement  agents  on 
site  at  all  times  would  be  acceptable  to 
demon.strate  compliance  with  the  LLEA 
coordination  requirement.  The 
commenter  stated  that  the  agents  have 


full  response  and  arrest  capabilities 
while  working  at  the  facility. 

Response:  If  the  third-party  service 
provides  individuals  that  meet  the 
definition  of  LLEA  and  the  third-party- 
service  can  provide  a  timely  armed 
response  24  hours  per  day,  then  the 
third  party  service  providers  meet  the 
requirement  for  LLEA  coordination. 

Comment  C47:  One  commenter 
que.stioned  what  would  be  expected  of 
the  State  if  the  LLEA  did  not  respond  to 
an  event? 

Response:  The  expected  response 
would  depend  on  the  circumstances  and 
would  be  up  to  the  State.  The  NRC 
believes  that  it  would  be  highly  unlikely 
that  the  LLEA  would  not  respond  to  an 
actual  or  attempted  theft  of  radioactive 
material. 

Comment  C48:  In  the  proposed  rule, 
the  NRC  specifically  invited  comment 
on  the  requirement  to  contact  the  LLEA 
for  work  at  a  temporary  jobsite. 
Commenters  were  requested  to  provide 
information  on:  (1)  Whether  there  is  any 
benefit  in  requiring  that  the  LLEA  be 
notified  of  work  at  a  temporary  jobsite; 

(2)  whether  notifications  should  be 
made  by  licensees  for  work  at  every 
temporary  jobsite  or  only  tho.se  where 
the  licensee  will  be  working  for  longer 
periods,  .such  as  the  7  day  timeframe 
proposed  in  the  rule;  (3)  whether  7  days 
is  the  appropriate  threshold  for 
notification  of  the  LLEA  or  should  there 
be  a  different  threshold;  (4)  whether 
licensees  can  easily  identify  the  LLEA 
with  jurisdiction  for  temporary  jobsites 
or  whether  this  imposes  an  undue 
burden;  and  (5)  whether  LLEAs  are 
interested  in  receiving  these 
notifications.  Eighteen  commenters 
provided  responses  to  the  specific 
que.stions  on  this  subject. 

Of  those  that  provided  responses  to 
the  questions  on  LLEA  notification  at 
temporary  jobsites,  the  majority 
indicated  that  there  w'as  no  benefit  to 
notifying  the  LLEA  of  temporary 
johsites.  Only  one  commenter  indicated 
that  there  is  .some  benefit  for 
notification  of  work  using  category  1 
materials  and  one  noting  some  benefit 
for  a  temporary  jobsite  lasting  longer 
than  30  days.  Commenters  indicated 
that  temporary  jobsites  are 
unpredictable  in  nature  and  therefore 
unlikely  to  be  a  primary  target. 
(Commenters  noted  that  in  most  cases 
the  licensee  does  not  know  3  davs  in 
advance  where  work  might  occur  and 
that  due  to  the  nature  of  the  job  it  is 
often  not  possible  to  determine  the 
length  of  the  job  in  advance. 
(Commenters  noted  that  the  notifications 
may  cause  i;onfusion  for  the  LLEA  and 
would  likelv  be  intrusive.  (Commenters 
indicated  that  the  emergency  911 


sy.stem  is  adequate  in  the  case  of  a 
security  event.  One  commenter  noted 
that  the  LLEA  would  also  need  to  be 
notified  when  the  job  ended.  One 
commenter  suggested  that  notifications 
go  to  a  central  location,  such  as  the  NRC 
or  Agreement  State,  and  then  the  central 
organization  could  coordinate  with 
State  and  local  police.  The  commenter 
indicated  that  this  would  reduce  the 
confusion  and  workload  on  both  the 
licen.sees  and  the  LLEA  and  help  to 
maintain  a  healthy  working  relation.ship 
and  be  more  effective.  Some 
commenters  noted  that  clarification 
would  be  needed  to  address  cumulative 
time  where  7  days  are  not  consecutive 
and  to  better  define  the  boundary  of  a 
temporary  jobsite  for  jobs  along 
pipelines.  Commenters  indicated  that  it 
would  be  difficult  to  identify  LLEA  w’ith 
jurisdiction  over  temporary  jobsites, 
noting  issues  with  overlapping 
jurisdictions,  moving  jobsites,  offshore 
locations,  etc.  (Commenters  stated  that 
this  would  impose  a  huge  burden 
without  meaningful  benefit.  Most 
commenters  indicated  that  the  LLEA 
would  not  be  interested  in  receiving 
temporary  jobsite  notifications. 
Commenters  indicated  that  LLEAs 
would  respond  in  the  ca.se  of  an 
emergency  whether  there  was  an 
advance  notification  or  not.  No  LLEAs 
provided  comments. 

In  addition  to  those  commenters  that 
provided  resptmses  to  the  questions.  32 
commenters  provided  comment  on  the 
issue  of  LLEA  notification  for  temporary 
jobsites.  Mo.st  of  the  commenters 
objected  to  the  requirement  to  notify 
LLEA  for  work  at  temporary  jobsites. 
(Commenters  thought  that  the 
requirement  was  unrealistic  and  created 
an  unnecessary  burden,  both  in 
personnel  and  operations.  One  licensee 
noted  that  its  company  had  over  5,000 
jobs  a  year  that  would  meet  the 
re({uirement  and  that  in  addition  many 
jobs,  that  were  to  he  less  than  7  days, 
experience  delays  that  are  heyond  the 
control  of  the  cj)mpany.  Commenters 
noted  that  the  paperwork  for  the 
notifications  will  be  time  t;onsuming  to 
produce  and,  if  it  is  to  be  valuable,  time 
consuming  for  LLEAs  to  read  and 
comprehend.  Many  noted  that  there  is 
no  practical  means  to  identify  the 
appropriate  LLEA,  particularly  in  areas 
that  the  licen.see  is  not  familiar  with, 
and  in  some  cases  a  temjjorary  jobsite 
might  cover  a  very  large  area  with 
several  overlapping  jurisdictions,  and  it 
can  be  difficult  to  determine  which 
agency  is  the  first  responder. 
(Commenters  noted  that  many  times 
licensees  are  notified  of  the  necessity  of 
work  on  the  same  day  the  work  is 
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required  and  don’t  know  3  days  in 
advance,  with  one  commenter  noting 
that  only  about  3  percent  of  its  jobs  are 
known  3  days  in  advance.  Commenters 
noted  that  these  jobs  often  involve 
repair  of  critical  oil  and  gas 
infrastructure  which  could  be  delayed 
while  attempting  to  determine  which 
LLEA  has  jurisdiction  and  coordinating 
with  them,  creating  significant  cost  to 
the  industries  with  no  benefit.  One 
commenter  suggested  that,  if  the 
provision  was  retained,  it  be  modified  to 
require  the  notification  be  made  within 
three  business  days  subsequent  to 
beginning  work  as  this  would  alleviate 
some  of  the  problems  created  by 
advance  notifications. 

Some  commenters  noted  that  the 
LLEAs  do  not  want  to  receive  these 
notifications  and  would  be  unpreparetl 
to  receive  the  notifications.  Some 
commenters  thought  that  the  contacts 
with  the  LLEA  without  possible 
response  from  the  LLEA  may 
accomplish  nothing  but  aggravation  and 
frustration  for  the  LLEA.  One 
commenter  (a  Slate)  indicated  that, 
ba.sed  on  a  survey  of  LLEAs,  the  LLEAs 
want  to  know  about  a  temporary  jobsite, 
no  matter  how  long  the  site  will  be 
used,  so  they  can  plan  for  emergencies. 
The  commenter  indicated  that  the  LLEA 
would  like  a  standardized  form  to  be 
u.sed  by  States  that  clearly  indicates  the 
high  priority  of  the  information.  Many 
commenters  noted  that  the  911  system 
is  the  best  tool  if  there  was  an  attempted 
theft  and  that  responders  would  quickly 
respond  once  they  realized  that 
radioactive  material  was  involved. 
Commenters  noted  that  it  is  expected 
that  the  LLEA  will  respond  to  a  security 
event  in  fulfillment  of  their 
responsibility  to  protect  life  and 
property  and  that  in  many  jurisdictions 
LLEA  resources  are  somewhat  limited. 
Commenters  felt  that  the  NRC  lacked  a 
true  understanding  of  the  nature  of  the 
temporary  jobsite  work  that  is  done  or 
the  concept  of  using  the  911  system 
when  law  enforcement  is  needed.  At 
least  one  commenter  felt  that  the  NRC 
was  placing  the  licensee  in  a  position 
that  would  likely  result  in  unintentional 
violations  to  the  rule.  Commenters  felt 
that  due  to  the  itinerant  nature  of 
temporary  jobsites  and  being  constantly 
on  the  move,  it  would  be  very  difficult 
to  plan  a  theft  in  the  field  setting.  One 
commenter  noted  that  licensees  are 
already  required  to  negotiate  and  pay  for 
reciprocity,  as  well  as  inform  the 
applicable  State  agency  as  to  when  and 
where  operations  are  planned  and  the 
duration  of  the  project  and  that 
expansion  of  this  requirement  to 


include  local  authorities  was  asking  a 
lot. 

One  commenter  suggested  an 
alternative  of  rtjquiring  daily  contact 
with  the  home  office  and  noted  that 
failure  to  contact  would  prompt  an 
investigation  by  the  home  office  which 
would  lead  to  LLEA  notification  as 
appropriate.  Commenters  asked  who 
will  offer  training  to  every  jurisdiction 
and  who  will  subsidize  tho.se 
jurisdictions,  current  local  budgets 
being  what  they  are. 

Response:  After  reviewing  the 
comments  received  on  this  issue,  the 
NRC  has  decided  not  to  include  the 
LLEA  notification  for  work  at  temporarv 
jobsites  in  the  final  rule.  While  there  is 
some  limited  benefit  in  receiving  tbe 
notifications,  the  benefit  does  not 
outweigh  the  burden  that  the 
requirement  would  impose. 

Identification  of  the  appropriate  LLEA 
would  not  be  easy.  The  notifications 
could  also  cause  confusion  among  the 
LLEAs  as  to  what  they  should  do  with 
the  information.  In  the  event  of  a  theft, 
the  licensees  will  likely  call  911,  and 
the  LLEA  will  respond  as  appropriate  to 
the  call.  Also,  as  pointed  out  by  the 
commenters,  i;ompanies  often  don’t 
know  where  they  will  be  working  in 
advance.  Locations,  particularly  along 
pipelines,  shift  consistently  making  it 
difficult  to  know  who  to  contact. 

Comment  C49:  One  commenter 
suggested  that  instead  of  mandating  the 
licensees  to  take  on  this  burden,  the 
(Commission’s  approach  should  be  to 
encourage  licensees  to  offer  LLEAs  their 
expertise  and  offer  some  form  of 
training  to  the  local  departments.  The 
commenter  noted  that  the  Increased 
Control  Orders  require  the  licensees  to 
establish  their  presence  with  LLEAs  as 
the  facilities  clearly  are  a  much  more 
attractive  target  to  an  attack  than  the 
mobile  fleets.  The  commenter  suggested 
that  an  adjustment  in  the  rule 
encouraging  a  closer  relationship  in  this 
area  would  be  more  accepted  by  all 
parties  involved  and  would  not  overly 
impact  .said  parties  financially  or  on  a 
personnel  basis.  Creating  a  program  that 
encourages  and  supports  licensees  and 
LLEAs  working  together  would  or  could 
create  close  relationships  that  will  have 
far  more  impacting  and  lasting  results  • 
than  calls  to  the  departments  advising 
them  of  work  that  is  proposed  to  last 
more  than  7  days. 

Response:  The  NRC  has  not  included 
the  notification  provision  for  work  at 
temporary  jobsites  in  the  final  rule,  and 
there  are  no  requirements  for  training 
affected  LLEAs.  See  the  response  to 
comment  C48.  The  NRC  recognizes  the 
benefits  to  licensees  of  having  a  clo.se 
working  relationship  with  the  LLEA  for 


the  security  of  any  jobsite,  permanent  or 
temporary.  Licensees  are  free  to  take 
whatever  actions  they  feel  are 
appropriate  to  develop  this  type  of 
working  relationship. 

Comment  C50:  One  commenter  noted 
that  the  temporary  jobsite  notification 
could  be  via  email  and  that  email  is 
generally  unsecured  unless  it  is 
encrypted  or  sent  as  password  protected 
attachments.  The  commenter  noted  that 
the  rule  does  not  contain  any 
restrictions  as  outlined  in  Regulatory 
Issue  Summary  2005-31. 

Response:  The  provision  for  LLEA 
notification  for  temporary  jobsites  is  not 
included  in  the  final  rule.  See  the 
response  to  comment  C48. 

Comment  C51:  Some  commenters 
objected  to  the  concept  of  a  security 
zone  because  they  believe  it  is  abstract, 
nebulous,  and  unworkable  in  actual 
work  environments  of  the  types  of 
licensees  who  must  comply  with  the 
regulation,  and  unnecessary  and 
burdensome  with  no  benefit. 

Commenters  felt  that  the  concept  would 
cause  confusion.  Commenters  .stated 
that  it  would  add  an  unneeded  term  and 
concept  that  would  likely  lead  to 
confusion  and  would  add  burden  with 
little  intrinsic  benefit.  The  commenters 
noted  that  the  licensees’  procedures  that 
have  been  put  into  place  to  meet  the 
current  orders  create  .security  and  have 
been  verified  through  inspections  and 
that  no  change  is  necessary.  Two  of  the 
commenters  stated  that  the  security 
zone  concept  was  discussed  during  the 
orders  working  group  process  and  that 
the  concept  was  not  incorporated  in  the 
orders.  The  two  commenters  indicated 
that  this  had  the  appearance  of  an 
attempt  to  incorporate  in  rule  a  concept 
that  did  not  have  consensus  and  was  not 
incorporated  after  going  through  the 
orders  working  group  process.  One 
commenter  not^  that  the  industrial  use 
of  radioactive  materials  when  used  at  its 
facility  is  essentially  a  .security  zone 
because  facility  access  is  restricted  due 
to  ITAR  requirements.  This  commenter 
said  it  should  be  sufficiently  secure  to 
set  up  restricted  areas  based  on  tbe 
radiation  level  and  monitor  the  material 
until  it  is  secured  in  storage.  One 
commenter  noted  that  the  increased 
controls  are  in  place,  and  it  was  not 
aware  of  any  situations  that  have 
occurred  that  now  warrant  the  inclusion 
of  a  security  zone  designation. 

Response:  While  working  groups  for 
the  orders  may  not  have  been  able  to 
reach  a  consensus  on  an  issue,  this  does 
not  mean  that  the  working  group  for  the 
rule  was  unable  to  reach  consensus.  The 
10  CFR  part  37  rule  working  group  had 
information  available  that  was  not 
available  to  the  orders  working  group. 
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The  10  CFR  part  37  working  group 
considered  the  orders,  lessons  learned, 
implementation  issues,  inspection 
issues,  recommendations  from  other 
reviews,  as  well  as  the  comments  on  the 
preliminary  rule  language  and  proposed 
rule.  The  purpose  of  security  zones  is  to 
isolate  and  control  access  to  category  1 
and  category  2  quantities  of  radioactive 
material  to  protect  them  more 
effectively  and  deter  theft  or  diversion. 

A  security  zone  effectively  defines 
where  the  licensee  will  apply  these 
isolation  and  access  control  measures.  It 
is  thus  a  logical  extension  of  the 
requirement  in  the  Increased  Control 
Orders  that  licensees  “control  access  at 
all  times  to  [category  1  and  category  2] 
radioactive  material  quantities  *  *  * 
and  limit  access  to  such  radioactive 
material  and  devices  to  only  approved 
individuals  who  require  acce.ss  to 
perform  their  duties.” 

Because  the  purpose  of  security  zones 
is  different  from  the  radiation  safety 
purposes  of  the  restricted  areas  and 
controlled  areas  defined  in  10  CFR  part 
20,  the  security  zone  does  not  have  to 
be  the  same  as  either  of  these  areas. 
Because  measures  to  control  access  are 
required  for  both  radiation  protection 
and  security,  however,  a  licensee  does 
have  the  flexibility  to  use  an  area 
required  for  radiation  protection 
purposes  to  fulfill  the  required 
functions  of  a  security  zone. 

Comment  C52:  One  commenter  noted 
that  the  security  zone  concept 
potentially  has  serious  operational  and 
financial  repercussions  and  is  expensive 
overkill.  The  commenter  noted  that 
adding  continuous  barriers  could  be 
extremely  expensive  and  may  introduce 
scattered  radiation  into  labs  that  have 
very  specific  operational  requirements. 
The  commenter  noted  that  isolating  and 
controlling  access  does  not  appear  to 
comply  with  the  requirements  for  the 
physical  barriers  and  that  locks,  cables, 
etc.  would  not  isolate  the  same 
radioactive  material  in  a  security  zone 
as  required.  The  commenter  noted  that 
individuals  could  frequent  the  security 
zones  but  still  be  separated  from  the 
radioactive  material  due  to  the  lock  but 
that  the  rule  requires  that  only 
authorized  individuals  have  access  to 
the  security  zones.  The  commenter 
stated  that  these  two  concepts  seem  to 
conflict  with  each  other  and  if  the 
common  physical  barrier  concept  is  not 
acceptable,  then  many  more  licensees 
will  fall  under  these  requirements  due 
to  the  aggregation  of  radioactive 
material.  The  commenter  noted  that  it 
would  cost  over  $200,000  to  develop 
continuous  barriers  and  redo 
calibrations,  procedures,  etc.,  if  it  can  be 
done  at  all.  The  commenter  suggested 


allowing  the  licensee  to  propose 
measures  to  compensate  for  the  lack  of 
a  continuous  barrier  when  that  barrier 
would  obstruct  the  use  of  the 
radioactive  material  for  its  intended 
purpose  and  when  there  is  no  available 
alternative. 

Response:  A  continuous  barrier  is  not 
the  only  method  that  a  licensee  can  use 
to  meet  the  requirement.  Direct 
observation  is  also  allowed,  as  is  a 
combination  of  barrier  and  direct 
observation.  A  continuous  barrier  does 
not  have  to  be  expensive;  it  can  be  a 
metal  cage  or  walls.  The  commenter 
seems  to  believe  that  unauthorized 
individuals  cannot  be  in  a  security  zone. 
This  was  not  the  intent  of  the  rule. 
Unauthorized  individuals  can  have 
access  to  the  security  zone  as  long  as 
they  are  escorted  by  an  approved 
individual.  The  rule  language  has  been 
clarified,  and  additional  information  has 
been  added  to  the  implementation 
guidance.  The  licensee  can  establish  the 
boundaries  of  the  security  zone  as 
appropriate  for  a  particular  facility;  the 
rule  does  not  dictate  where  the  security 
zone  is  located.  In  most  cases,  whatever 
a  licensee  used  to  meet  the  orders  will 
also  meet  the  10  CFR  part  37 
requirements.  The  Increased  Control 
Orders  did  not  use  the  term  “security 
zones”  but  the  concept  was  a  factor. 

Comment  C53:  One  commenter 
expressed  concern  with  the  security 
zone  concept  at  temporary  jobsites.  The 
commenter  noted  that  implementation 
would  require  additional  personnel  and 
expense,  and  the  security  zone  will 
require  areas  that  will  be  larger  than  the 
radiation  areas.  Another  commenter 
noted  that  the  concept  could  cause 
confusion  in  certain  types  of  jobsites 
where  aggregation  of  multiple  low  level 
sources  would  constitute  a  security 
zone.  The  commenter  provided  the 
example  of  petrochemical  plants  that 
use  low'  level  sources  to  monitor 
product  levels,  noting  that  aggregation 
of  these  sources  will  constitute  a 
security  zone  which  would  require 
direct  control  by  approved  individuals 
at  all  times  andXor  intrusion  detection 
systems  and  physical  barriers.  The 
commenter  felt  that  this  could  mean 
that  the  entire  plant  would  be  a  security 
zone,  and  only  trustworthy  and  reliable 
employees  could  enter. 

Response:  The  NRC  disagrees  with  the 
comment.  It  is  not  clear  why  the 
security  zone  concept  would  result  in 
additional  personnel  and  expense,  or 
why  it  will  require  security  zones  larger 
than  the  radiation  areas  at  either 
temporary  or  permanent  jobsites.  A 
security  zone  effectively  defines  where 
the  licensee  will  apply  the  isolation  and 
access  control  measures  required  under 


the  Increased  Control  Orders.  The  NRC 
is  unaware  of  any  operating  conditions 
that  would  require  more  space  for 
compliance  with  any  of  the  additional 
measures  required  by  this  rule.  The 
licensee  establishes  the  security  zone, 
and  because  measures  to  control  access 
are  required  for  both  radiation 
protection  and  security,  a  licemsee  has 
the  flexibility  to  use  an  area  required  for 
radiation  protection  purposes  to  fulfill 
the  required  functions  of  a  security 
zone.  The  NRC  is  unaware  of  any 
petrochemical  or  other  industrial  plants 
that  have  designated  the  entire  plant  as 
a  radiation  safety  area  for  their 
radiography  or  other  sources,  and  the 
NRC  sees  no  reason  why  such  licensees 
or  licensed  service  providers  would 
need  to  designate  the  entire  plant  a 
security  zone  for  the  purposes  of  this 
rule.  A  licensee  could  of  course  choose 
to  do  so. 

Because  the  concept  of  aggregation  is 
no  different  from  the  concept  of 
aggregation  and  co-location  under  the 
orders,  it  is  not  clear  why  the 
application  of  security  zone 
requirements  would  result  in  confusion 
at  jobsites  where  multiple  low-level 
radiation  sources  are  aggregated. 

Comment  C54:  Several  commenters 
requested  clarification  on  what 
constitutes  a  physical  barrier  and 
recommended  that  physical  barrier  be 
either  defined  or  guidance  provided. 
Another  commenter  suggested  changing 
the  term  to  physical  security  benrier  to 
avoid  confusion  with  the  definition  of 
physical  barrier  in  10  CFR  part  73.  One 
commenter  suggested  the  physical 
barrier  is  where  the  security  zone  has 
been  established. 

Response:  The  NRC  has  revised 
§  37.47(c)(1)  to  provide  additional 
clarity.  This  provision  now  notes  that  a 
physical  barrier  is  “a  natural  or  man¬ 
made  structure  or  formation  sufficient 
for  the  isolation  of  the  category  1  or 
category  2  quantities  of  radioactive 
material  within  a  security  zone.” 
Additional  information  has  also  been 
added  to  the  implementation  guidance. 

Comment  C55:  One  commenter  asked 
how  many  security  zones  needed  to  be 
designated  and  noted  that  the  rule  is 
unclear  for  those  licensees  within  fixed 
facilities. 

Response:  The  licensee  is  responsible 
for  establishing  security  zones.  The 
number  of  security  zones  established  by 
a  licensee  is  dependent  on  the  needs  of 
the  licensee.  A  licensee  may  have  only 
one  security  zone  or  may  have  several. 

■  Comment  C56:  One  commenter 
recommended  including  a  provision  in 
§  37.47  that  exempts  the  security  zone 
requirements  for  category  1  or  category 
2  quantities  of  material  stored  in  casks 
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or  packages  that  require  specialized 
equipment  to  move,  open,  or  access,  if 
the  equipment  needed  to  access  the 
material  is  unavailahle.  One  commenter 
noted  that  the  continuous  monitoring  of 
security  zones  and  detection  capability 
is  a  significant  additional  cost  without 
any  benefit  for  category  1  and  category 
2  materials  that  may  be  stored  at  a 
nuclear  facility  in  a  concrete 
mau.soleum  or  within  individual 
concrete  vaults  that  require  heavy 
equipment,  such  as  a  crane,  to  access. 
One  commenter  stated  that  clear  criteria 
for  applicability  would  be  needed  to 
implement  security  zones.  The 
commenter  offered  the  example  of 
multiple  high  integrity  containers  with 
lids  weighing  10  tons,  each  inside  a 
shield,  stored  inside  a  fenced  common 
area  which  contains,  in  the  aggregate,  a 
category  1  or  category  2  quantity  of 
radioactive  material  and  no  crane  in  the 
area  to  lift  the  shield  container  lid.  The 
commenter  stated  that  establishing  a 
security  zone  for  the  common  storage 
area  is  required  and  that  this  is 
excessive. 

Response:  A  licensee  can  always 
request  an  exemption  for  material  or 
items  that  it  believes  should  be  exempt 
from  all  or  some  of  the  10  CFR  part  37 
requirements.  Exemptions  are  handled 
on  a  case-hy-case  basis.  Some  of  the 
material  addressed  by  this  comment  is 
covered  by  the  partial  exemption  in 
§  37.1 1(c).  See  also  response  to 
comment  A20. 

Coinwsnt  C57:  One  commenter  noted 
that  large  manufacturing  and 
distribution  facilities  will  have  several 
security  zones  with  significant 
quantities  of  category  2  sources  in 
storage  and  that  it  would  be  impossible 
to  perform  an  effective  physical  check 
on  a  weekly  basis.  The  commenter  also 
noted  that  a  weekly  check  is  not 
consistent  with  the  ALARA  principle. 
The  commenter  noted  that  putting 
tamper  indicators  on  each  source/device 
would  be  cost  prohibitive  and  require  a 
significant  amount  of  time  and 
personnel  dose  to  install,  monitor,  and 
subsequently  remove.  The  commenter 
noted  that  sources  are  constantly 
transferred  from  one  container  to 
another  in  the  course  of  manufacturing, 
storage,  and  preparing  for  shipment  and 
receiving.  The  commenter  requested 
clarification  as  what  “other  means” 
would  cover  and/or  be  acceptable  in 
§  37.49{a)(3)(ii).  The  commenter  noted 
that  under  the  orders  it  has  a  method 
approved  by  the  Regulatory  Authority  to 
ensure  that  the  category  2  radioactive 
material  is  present  and  that  the  process 
is  considered  SGl-M  information.  The 
commenter  wanted  to  know  how  such 
pre-existing  compliance  agreements 


would  be  handled  under  the  rule.  The 
commenter  also  reque.sted  clarification 
on  the  situation  where  there  are 
individual  .sources  that  are  each  less 
than  category  2  but  when  they  are 
collocated/aggregated  the  total  quantity 
exceeds  category  2,  whether  the 
individual  sources  need  to  have  this 
physical  check  performed.  The 
commenter  noted  that  depending  on  the 
answer,  the  quantity  of  sources  affected 
at  a  large  facility  could  he  more  than  a 
thousand  and  that  this  would  affect 
many  smaller  facilities  including 
medical  institutions,  universities,  and 
gauging.  The  commenter  noted  that  the 
requirement  has  significant  implication 
and  needs  to  be  carefully  considered  to 
avoid  unintended  adverse 
consequences. 

Response:  The  licen.see  is  not  required 
to  conduct  a  weekly  physical  inventory 
of  the  category  2  quantities  of 
radioactive  material;  other  methods  can 
be  used.  The  other  means  allowed  hy 
theTule  are  intended  to  provide  the 
licensee  with  the  flexibility  to  use  the 
method  that  works  best  for  its  facility. 

A  licen.see  could  use  methods  to  detect 
removal  of  the  material  from  the 
security  zone.  If  a  licensee  is  currently 
using  an  agreed  on  method,  the  method 
should  continue  to  meet  the  intent  of 
the  requirement.  Any  of  the  methods 
deployed  for  category  1  materials  could 
also  be  used  for  category  2  materials. 
Additional  information  is  available  in 
the  implementation  guidance. 

Comment  C58:  One  commenter 
requested  clarification  on  where  an  NRG 
security  zone  at  a  licensee  site  and  a 
DOT  security  zone  for  transport  take 
effect  for  shipments  leaving  a  facility. 
One  commenter  noted  that  the  NRG 
should  clarify  at  what  point  the 
shipment  is  under  DOT  rules  and  not 
under  10  GFR  part  37.  The  commenter 
asked  if  this  occurs  once  a  shipment  of 
category  1  or  category  2  radioactive 
material  is  prepared  (DOT  paperwork  in 
possession  of  the  driver)  but  still  on  a 
licensee’s  site.  The  commenter  noted 
that  a  temporary  security  zone  cannot 
accompany  the  shipment  until  it 
physically  exits  the  licensee’s  property 
or  jobsite. 

Response:  It  is  the  licensee’s 
responsibility  to  implement  the 
requirements  of  10  GFR  part  37 
throughout  the  shipment  regardless  of 
the  location. 

Comment  C59:  One  commenter  noted 
that  §  37.47(d)  is  not  clear  whether  the 
regulation  requires  a  physical  presence 
for  maintaining  continuous 
surveillance,  or  whether  the  continuous 
surveillance  may  be  by  remote 
monitoring.  The  commenter  also  noted 
that  the  wording  implies  that  the 


licensee  must  provide  an  approved 
individual  and  questioned  whether  the 
service  provider  approved  under 
§  37.29(m)  is  permitted  to  provide  the 
continuous  surveillance  while  working. 

Response:  The  continuous 
surveillance  may  be  by  remote 
monitoring.  If  a  service  provider  has 
been  approved  for  unescorted  access, 
then*the  individual  can  provide  the 
surveillance.  It  is  noted  that  if  that 
individual  is  conducting  work  of  some 
sort,  it  may  be  difficult  for  that 
individual  to  also  maintain  continuous 
surveillance. 

Comment  C60:  One  commenter  noted 
that  §  37.47(d)  requires  additional 
measures  for  security  zones  for  category 
1  radioactive  material  during 
maintenance,  source  receipt,  etc.  when 
security  zones  are  compromised  and 
that  permanent  security  zones  are 
required  in  §  37.47(c)  for  both  category 

1  and  2  radioactive  material.  The 
commenter  questioned  why  the 
additional  measures  are  required  only 
for  category  1  radioactive  material  if  the 
security  zones  are  compromised  during 
certain  times.  The  commenter  noted  that 
it  appears  that  the  i.solation 
requirements  for  radiation  protection 
under  restricted,  radiation,  high 
radiation  and  very  high  radiation  areas 
provide  the  same  or  better  levels  of 
.security  than  those  described  [i.e., 
continuous  physical  barriers  that  allow 
access  to  the  security  zone  only  through 
established  access  control  points;  or 
licensees  could  exercise  direct  control 
of  the  .security  zone  by  approved 
individuals  at  all  times).  The 
commenter  noted  that  you  do  not  need 
to  have  duplicate  regulations  that  apply 
to  category  1  and  category  2  quantities 
of  radioactive  material. 

Response.- The  additional  measures 
are  only  required  for  the  category  1 
material  because  these  materials  are 
considered  higher  risk  than  the  category 

2  materials.  A  security  zone  can  be  the 
same  as  the  area  used  for  radiation 
protection  if  it  meets  the  requirements 
of  part  37.  The  measures  in  part  37  are 
intended  to  prevent/detect  theft  of  the 
material  and  not  to  protect  an 
individual  from  radiation  exposure. 

Comment  C61:  One.  commenter  noted 
that  §  37.47(d)  indicates  that  during 
those  identified  periods  an  approved 
individual  must  be  provided  to 
maintain  continuous  surveillance  of  the 
sources.  The  commenter  noted  that 
“approved  individual”  is  not  defined. 
The  commenter  also  noted  that 
depending  on  the  design  of  the  facility, 
multiple  approved  individuals  may  be 
necessary  to  adequately  monitor 
activities  throughout  a  site,  which  does 
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not  appear  to  be  clearly  required  by  the 
rule. 

Response:  The  NRC  agrees  with  the 
comment  and  has  revised  the  rule  to 
clarify  that  an  approved  individual  is 
someone  approved  for  unescorted 
access  and  to  reflect  that  more  than  one 
individual,  may  be  necessary. 

Comment  C62:  One  commenter 
recommend  deleting  the  phrase 
“without  delay”  from  §  37.49(a)(1)  as 
the  phrase  is  unrealistic  during  normal 
business  hours.  The  commenter  noted 
that  unauthorized  access  whether  actual 
or  attempted  would  only  be  detected 
“without  delay”  if  individuals  were  in 
the  vicinity  and  could  witne.ss  the 
access  or  attempt  to  access.  One 
commenter  stated  that  the  monitoring, 
detection  and  assessment  requirements 
in  §  37.49  are  unduly  onerous.  The 
commenter  indicated  that  the 
requirement  to  maintain  the  capability 
to  detect  without  delay  attempted 
unauthorized  entry  into  the  security 
zone  should  be  eliminated  or  defined  in 
a  more  concrete  manner  for  the  sake  of 
clarity  in  enforcement.  One  commenter 
asked  how  much  time  is  allowed  for 
response  when  an  unauthorized  entry 
into  the  security  zone  is  discovered.  The 
commenter  also^sked  for  clarification 
on  the  meaning  of  without  delay.  One 
commenter  requested  clarification  on 
what  is  meant  by  detect  without  delay 
all  unauthorized  entries  into  a  security 
zone.  The  commenter  asked  if  the 
licensee  was  to  respond  immediately 
and  al.so  asked  how  this  could  be 
accomplished  when  using  an  alarm 
monitoring  service.  The  commenter 
recommended  removing  “without 
delay”  from  §  37.49(a)(1).  The 
commenter  stated  that  “without  delay” 
is  unrealistic  during  normal  business 
hours  as  a  business’  security  system  will 
not  be  set  to  alarm.  The  commenter 
noted  that  areas  that  may  contain 
category  1  or  category  2  quantities  may 
be  locked  and  unoccupied  but  not 
monitored.  The  commenter  noted  that 
unauthorized  access  whether  actual  or 
attempted  would  only  be  detected 
“without  delay”  if  individuals  were  in 
the  vicinity  and  could  witness  the 
access  or  attempt  to  access. 

Response:  The  NRC  disagrees  with  the 
comment.  The  NRC  notes  that  the  orders 
contain  a  similar  provision  to 
immediately  detect,  assess,  and  respond 
to  unauthorized  access.  “Without 
delay”  means  promptly  or  immediately. 
The  purpose  of  security  provisions  is  to 
quickly  detect  and  respond  to  any 
potential  theft  of  the  material.  The  NRC 
further  notes  that,  if  a  licen.see  is  merely 
locking  the  material  in  a  room  and  not 
implementing  any  other  security 
provisions,  they  would  not  be  in 


compliance  with  the  orders  or  the  rule. 
No  change  has  been  made  to  the  rule. 

Comment  C63:  One  commenter  noted 
that  the  intent  of  §  37.49(a)(1),  in  the 
event  of  a  power  failure  or  tampering 
that  affects  the  monitoring  and  detection 
system,  should  be  to  provide  (1)  a 
reliable  power  back  up  or  (2)  prompt 
notification  of  the  power  failure/ 
tampering  such  that  the  licensee  will 
take  immediate  corrective  action  to 
restore  the  power  and  provide  for 
alternate  monitoring  and  detection  that 
meets  the  requirements  of  the  part  until 
the  system  is  repaired.  One  commenter 
asked  what  the  NRC’s  expectations  were 
for  implementation  of  the  security 
requirements  in  an  emergency, 
including  the  expectation  as  to  how 
long  backup  systems  were  required  to 
operate.  The  commenter  asked  how  a 
licensee  is  supposed  to  implement  these 
requirements  when  there  are  no 
provisions  for  individuals  to  even 
reenter  a  disaster  area. 

Response:  The  backup  power  for  the 
monitoring  and  detection  system  needs 
to  be  available  until  power  is  restored  or 
other  measures  need  to  be  used  such  as 
direct  surveillance.  Disaster  situations 
such  as  flooding  or  earthquakes  that 
prevent  entry  to  the  facility  would  be 
addressed  on  a  case-by-case  basis. 

Comment  C64:  One  commenter  stated 
that  §  37.49(a)(2)(ii)  should  contain  a 
piore  accurate  description  such  as 
“*  *  *  alert  personnel  within  audible 
range  of  the  alarm.”  Another  commenter 
noted  that  “nearby”  needed  to  be 
clarified  as  NNSA  representatives 
recommended  only  silent  alarms  in  the 
area  immediately  surrounding  category 
2  sources. 

Response:  The  NRC  believes  that  the 
language  is  appropriate  and  has  not 
revised  the  rule.  Additional  information 
is  provided  in  the  implementation 
guidance  document. 

Comment  (76'.5;Two  commenters 
recommended  adding  a  4th  method  to 
§  37.49(a)(3)(i)  to  allow  security  zone 
intrusion  detection  alarms.  The 
commenter  explained  that  when  the 
intrusion  detection  system  is  monitoring 
the  security  zone,  an  attempt  to  gain 
unauthorized  access  into  the  security 
zone  results  in  an  alarm  that  is  equated 
to  an  attempt  to  remove  or  sabotage  the 
material.  The  commenter  noted  that 
during  normal  business  hours  when  an 
intrusion  detection  alarm  to  a  security 
zone  is  disabled  the  licensee  prevents 
unauthorized  access  into  security  zones 
with  locks,  physical  barriers,  and 
.surveillance  or  some  combination  of 
each.  The  commenter  stated  that  it  is 
during  these  periods  that  a  tamper- 
indicating  alarm  or  radiation  detection 
alarm  or  video  surveillance  could  alert 


the  licensee  of  an  unauthorized  attempt 
to  remove  radioactive  material  from  the 
.security  zone.  The  commenter  stated 
that,  if  the  method  is  not  added, 
revision  is  needed  in  the 
implementation  guide  that  allows  the 
licensee  to  rely  on  its  main  site  wide 
intrusion  detection  system  when  the 
intrusion  detection  system  is  activated, 
the  facility  is  not  occupied  by  the 
licen.see,  AND  the  intrusion  detection 
system  can  detect  access  to  the  security 
zone. 

Response:  The  NRC  disagrees  with  the 
comment  that  a  4th  method  needs  to  be 
added  to  the  rule.  Although  this  is  not 
the  preferred  method,  the  situation 
described  in  the  comment  is  not 
prohibited  under  tbe  rule.  Additional 
information  has  been  added  to  the 
implementation  guidance. 

Comment  C6(i:  One  commenter  asked 
whether  a  tamper  device  was  sufficient 
to  verify  the  presence  of  material  or 
would  a  weekly  check  still  be  neces.sary. 
One  commenter  noted  that  a  weekly 
verification  should  only  be  performed 
for  sources/devices  that  do  not  have 
tamper-indicating  devices.  Another 
commenter  stated  that  the  weekly  check 
was  too  prescriptive  and  asked  about 
tbe  basis  for  the  timeframe.  Another 
commenter  stated  that  a  weekly  check 
was  not  adequate.  The  commenter  noted 
that  the  orders  require  the  licen.see  to 
respond  immediately  to  any  actual  or 
attempted  theft,  .sabotage,  or  diversion 
and  that  a  weekly  check  would  allow 
the  material  to  be  missing  for  up  to  a 
week  before  it  is  discovered.  The 
commenter  suggested  that 
§  37.49(a)(3)(ii)  be  revised  to  read:  “For 
c:ategory  2  quantities  of  radioactive 
material,  the  licensee  must  maintain 
control  of  licen.sed  material,  secure  it 
from  unauthorized  removal  or  access, 
and  without  delay,  detect  and  recover 
all  stolen,  missing  or  lost  licensed 
material.”  One  commenter  stated  that 
verification  of  the  radioactive  material 
may  not  be  appropriate  for  sources 
housed  in  devices.  The  commenter 
suggested  requiring  verification  “to 
ensure  that  the  source/device  is 
pre.sent”  and  suggested  that  this 
verification  could  be  made  by  means  of 
a  camera  in  tbe  room  housing  the 
device/source. 

Response:  Category  2  quantities  of 
radioactive  material  are  considered  risk- 
significant  and  if  not- in  use,  the  material 
needs  to  be  checked  to  make  sure  it  is 
still  present.  Contrary  to  the  comment, 
the  rule  is  not  prescriptive.  The  rule 
does  not  require  that  a  licensee  conduct 
a  physical  check.  The  rule  allows  the 
licen.see  to  pick  a  method  that  best  fits 
its  needs;  a  physical  check  is  one  of  the 
methods  that  could  be  u.sed.  There  are 
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many  other  methods  that  could  be  used 
to  conduct  the  verification.  Tamper 
indicating  devices  are  considered 
adequate  to  meet  the  requirement.  The 
licensee  can  also  use  methods  to  detect 
removal  of  the  material. 

Comment  C67:  One  commenter 
suggested  deleting  the  weekly 
verification  for  category  2  quantities  in 
§  37.49(a)(3)(ii)  and  include  the  category 
2  material  in  the  category  1  material 
re(]uirement  for  continuous 
surveillance.  The  commenter  noted  that 
the  provision  implies  that  it  may  be 
acceptable  for  a  missing  category  2 
quantity  of  material  to  go  undetected  for 
up  to  a  week  when  this  is  clearly  not  the 
case. 

Response:  Category  1  quantities  of 
radioactive  material  are  considered 
higher  risk  than  category  2  quantities  of 
radioactive  material.  Therefore,  there 
are  more  requirements  on  the  category 
1  material.  The  commenter  is  correct, 
however,  that  the  NRC  does  not  mean  to 
imply  that  it  is  acceptable  for  missing 
category  2  materials  to  go  undetected  for 
a  week.  A  weekly  verification  is  just  one 
of  several  acceptable  methods  to  make 
sure  that  unauthorized  removal  of  the 
material  has  not  occurred.  Each  licensee 
must  determine  its  own  compliance 
strategy  to  meet  the  security 
requirements  of  this  rule,  but  the  rule 
provides  significant  latitude  for  each 
licensee  to  comply  in  a  w'ay  that 
optimizes  its  individual  operating 
requirements. 

Comment  C68:  Two  commenters 
stated  that  the  monitoring  and  detection 
requirements  of  the  security  program 
need  to  be  more  prescriptive,  with  a 
minimum  requirement  for  electronic 
sensors  and  a  detection  system  linked  to 
an  onsite  or  offsite  monitoring  facility. 
The  commenters  did  not  believe  that 
allowing  monitoring  and  detec;tion  to  be 
performed  only  by  visual  inspection  or 
direct  visual  surveillance  was  adequate. 
The  commenters  noted  that  the  concepts 
of  detection,  delay,  and  deterrence  are 
best  implemented  through  multiple  tiers 
of  security.  The  commenters  stated  that 
in  the  scenario  of  armed  terrorists  with 
explosives  attacking  a  facility,  reliance 
on  individuals  to  be  the  sentinels  would 
allow  the  security  program  to  be 
defeated  rather  easily. 

Response:  While  the  NRC  agrees  that 
defense  in  depth  is  always  a  good 
practice,  the  NRC  believes  that  allowing 
direct  visual  surveillance  is  appropriate. 
The  NRC  attempts  to  balance  the  burden 
of  imposing  additional  requirements 
against  the  risk  of  the  material  and  the 
added  protection  a  measure  provides. 

Comment  C69:  One  commenter  stated 
that  the  requiremenMo  have  a  means  to 
detect  unauthorized  removal  of  the 


radioactive  material  from  the  security 
zone  was  unnecessary  and  would  create 
a  huge  burden  to  e.stablish.  The 
commenter  also  noted  that  the 
requirement  does  not  even  account  for 
the  fact  that  the  alarm  has  to  be 
monitored  or  by  w'hom. 

Response:  The  purpose  of  the  setairity 
program  is  to  detect  and  prevent 
unauthorized  removal  of  the  category  1 
and  category  2  quantities  of  radioactive 
material.  The  provision  in  question  does 
not  require  an  alarm.  If  alarms  are  used, 
the  licen.see  has  flexibility  in 
determining  who  conducts  the 
monitoring  and  w'ho  responds. 

Comment  C7():  One  commenter  asked 
what  the  NRC’s  expectation  was  for 
implementation  of  the  requirement  to 
immediately  detect  any  attempted 
unauthorized  removal  through  the  use 
of  electronic  sensors  linked  to  an  alarm. 
The  commenter  wanted  to  know  if  the 
electronic  sensors  are  to  be  mounted  to 
the  actual  source,  hot  cell,  or  storage 
area.  The  commenter  noted  that  there 
are  numerous  ways  to  shield  radioactive 
material,  therefore,  the  method  has  to  be 
able  to  detect  an  unauthorized  removal 
of  a  .shielded  container,  and  using  a 
building  or  area  alarm  is  specifically  not 
allowed. 

Response:  The  NRC  assumes  the 
commenter  is  referring  to  the 
requirements  in  §  37.49(a)(3).  This 
requirement  is  in  addition  to  the 
requirements  in  §§  37.49(a)(1)  and 
37.49(a)(2).  Licensees  must  be  able  to 
detect  the  unauthorized  removal  of  a 
category  1  source.  Licensees  can  choose 
any  method  to  detect  unauthorized 
removal.  Some  methods  that  the 
licensee  may  use  to  meet  this 
requirement  include,  but  are  not  limited 
to,  the  following: 

•  Alarming  electronic  tamper- 
indicating  device; 

•  Alarming  radiation  detector;  or 

•  Visual  surveillance  by  an  approved 
individual. 

If  a  licensee  uses  electronic  tamper- 
indicating  alarms,  the  alarm  should  be 
capable  of  alarming  either  when  an 
attempt  is  made  to  remove  a  category  1 
quantity  of  radioactive  material  from  a 
device,  or  when  an  attempt  is  made  to 
remove  the  device  itself.  The  tamper- 
indicating  alarms  should  be  armed  at  all 
times,  except  during  periods  of 
maintenance. 

Comment  C71:  One  commenter  stated 
that  it  is  an  unreal  expectation  that 
licensees  can  assess  an  attempted 
unauthorized  entry  and  that  the 
requirement  should  be  removed  as  there 
is  no  resulting  gain  in  security.  The 
commenter  noted  that  this  increases  the 
surveillance  burden  on  licensees  to 
monitor  not  just  access  but  attempted 


access.  As  an  example  the  commenter 
noted  the  situation  where  .someone 
walking  by  tries  to  open  the  door  and 
the  licensee  would  be  required  to  be 
able  to  detect  that  and  assess.  P’or  the 
same  reasons,  the  commenter  stated  that 
the  requirement  to  respond  to  attempted 
unauthorized  access  should  also  be 
removed.  Another  commenter  felt  that 
the  requirement  was  too  broad.  This 
commenter  also  noted  the  situation 
where  someone  (including  an  inspector) 
tries  a  locked  doorknob  of  a  secured 
area.  The  commenter  noted  that  there  is 
no  point  in  responding  to  this  sort  of 
challenge  to  the  system  as  long  as  the 
door  remains  locked  as  there  is  no 
security  benefit  gained  by  responding  to 
this  type  of  situation.  The  commenter 
stated  that  to  prevent  and  reduce 
unnecessary  responses  to  this  sort  of 
trivial  challenge,  a  continuous 
watchman  would  be  needed  or  a  locked 
door  outside  the  security  zone  to 
prevent  access  to  the  boundary  of  the 
security  zone  to  keep  individuals  away 
from  the  security  zone.  The  commenter 
suggested  the  following  change  to  the 
rule  text:  “The  licen.see  .shall 
immediately  respond  to  any  action  that 
breaches  the  perimeter  of  the  Security 
Zone.”  One  commenter  noted  that 
§  37.49(d)  requires  the  licensee  to 
immediately  respond  to  any  actual  or 
attempted  unauthorized  access  in 
addition  to  requesting  an  armed  LLEA 
response.  The  commenter  noted  that 
presumably  this  means  the  alarm 
service  will  notify  the  LLEA  on  behalf 
of  the  licensee  as  requiring  the  licensee 
to  physically  respond  could  put  them  in 
harm’s  way  should  the  intruder  be 
armed.  The  commenter  also  asked  what 
other  actions  the  licensee  should  take 
[i.e.,  do  .surveys,  inventory  material, 
eta). 

Response:  The  NRC  disagrees  with  the 
comment.  The  NRC  believes  that  it  is 
important  to  assess  the  attempts  to  gain 
unauthorized  entry.  An  individual 
could  test  the  system  before  an  actual 
break-in  to  steal  the  material. 

Comment  C72:  One  commenter 
pointed  out  that  the  NRC  supported  and 
recommended  that  licensee’s  volunteer 
to  participate  in  the  NNSA  GTRI 
program.  .The  commenter  noted  that  the 
rule  does  not  acknowledge  or 
differentiate  its  requirements  for  fixed 
facilities  which  have  completed  or  are 
in  the  process  of  completing 
participation  in  the  GTRI  and  that  the 
NRC  should  acknowledge  the 
differences  between  facilities  that 
merely  meet  the  NRC  requirements  and 
those  that  have  the  robust  security 
provided  by  the  GTRI.  The  commenter 
stated  that  licensees  will  be  unable  to 
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meet  specific  requirements  prescribed 
in  proposed  part  37. 

Response:  The  NRC  does  support  the 
GTRI  program  that  provides  security 
upgrades  to  licensee  facilities.  However, 
all  licensees  are  required  to  meet  all  of 
the  requirements  of  10  CFR  part  37 
regardless  of  participation  in  the  GTRI 
program.  Licen.sees  that  participate  in 
the  GTRI  program  may  take  credit  for 
those  upgrades  that  meet  the  10  CFR 
part  37  requirements. 

Comment  C73:  One  commenter  asked 
how  long  the  continuous  (primary  or 
alternative)  communication  capability 
mu.st  continue  to  be  operable.  The 
commenter  asked  what  arrangements 
need  to  be  made  to  maintain  the 
capability  in  any  emergency.  The 
commenter  noted  that  there  is  no 
practicable  means  to  implement  this 
requirement  as  no  communications 
systems  work  reliably  for  many  hours  or 
days,  particularly  if  there  is  no  power 
available,  nor  personnel  allowed  in  the 
area  to  start  a  generator. 

Response:  During  most  emergencies, 
the  licensee  would  be  expected  to 
maintain  operability  of  either  the 
primary  or  alternative  system 
throughout  the  emergency.  Disaster 
situations  such  as  flooding  or 
earthquakes  that  prevent  entry  to  the 
facility  would  be  addressed  on  a  case- 
by-case  basis. 

Comment  C74:  One  commenter  noted 
that  guidance  on  allowable  dose  limits 
.should  be  added  to  §  37.49(d)  for  LLEA 
first  responders.  The  commenter  noted 
that  most  licensees  are  probably 
following  the  EPA’s  Protective  Action 
Guidance  of  25  rem  whole  body  dose  for 
life-saving  actions  and  protection  of 
large  populations  and  that  it  would  be 
helpful  to  have  guidance  on  what  to 
plan  for,  as  part  of  LEEiA  training. 

Response:  The  NR(i  disagrees  with  the 
comment  and  notes  that  guidance  does 
not  belong  in  the  regulations.  I’irst 
responilers  are  subject  to  the  dose 
restrictions  in  State  or  Federal 
^occupational  safety  regulations. 

Comment  C75:  Several  (.ommenters 
suggested  nwising  the  frequency  of  tin; 
testing,  maintenance,  and  calibration 
requirement.  (3ne  commenter 
questioned  the  technical  basis  to  require 
operability  and  performance  testing  of 
intrusion  alarms  and  communication 
systems  every  3  months  and  asked  if  the 
frecjuency  was  supported  by  industry 
data  or  a  probabilistic  risk  analysis  from 
the  nuclear  power  indu.stry.  Another 
commenter  stai(;d  that  the  test  frequency 
for  a  device  should  have  a  relationship 
to  the  device’s  known  failuni  rate. 
Another  commenter  stated  that  the 
recpiirement  was  extremely  vague, 
questioned  what  standard  things  are  to 


be  tested  and  calibrated,  what 
performance  standard  should  be  used, 
and  noted  that  the  timeframe  was 
arbitrary.  The  commenter  suggested  that 
annual  testing  would  be  more  consistent 
with  other  requirements.  One 
commenter  suggested  every  quarter  at 
intervals  not  to  exceed  5  months.  The 
same  commenter  also  suggested  adding 
“Equipment  without  a  known  failure 
mechanism  shall  be  tested  after  initial 
installation  and  at  a  frequency  not  to 
exceed  10  years.”  One  commenter 
suggested  a  monthly  frequency,  another 
suggested  an  annual  frequency.  One 
commenter  stated  that  testing  should  be 
more  frequent  than  quarterly  but  did  not 
specify  a  timeframe.  One  commenter 
suggested  testing  every  6  months  and 
noted  that  testing  required  40  man¬ 
hours  to  complete.  One  commenter 
.stated  that  any  testing  should  include 
verification  of  the  notification  process  to 
the  responding  individuals,  including 
the  LLEA,  on  at  lea.st  an  annual  basis. 
One  commenter  recommended  an 
annual  requirement  to  exercise  the 
as.sessment  and  respon.se  portions  of  the 
physical  protection  systems  including 
an  invitation  to  the  LLEA  to  participate 
if  reasonable  to  do  so.  One  commenter 
stated  that  an  annual  requirement 
should  be  included  that  exercises  the 
assessment  and  respon.se  portions  of  the 
physical  protection  systems. 

Response:  The  NRC  reevaluated  the 
testing  frequency.  The  requirement  has 
been  changed  to  allow  the  licensee  to 
conduct  the  maintenance  and  testing  at 
the  manufacturer’s  suggested  frequency. 
The  manufacturer’s  suggested  frequency 
would  presumably  account  for  known 
failure  rates.  If  the  manufacturer  does 
not  suggest  a  frequency,  the  testing  mu.st 
not  exceed  1  year. 

The  NRG  agrees  that  exercising  the 
response  portion  of  the  security  plan  is 
a  good  practice,  and  we  (mcourage 
licensees  to  exerci.se  their  plans  with  the 
LLEA.  However,  requiring  licensees  to 
(rxercise  their  response  plans  may  be  too 
burdensome  for  small  licensees  with 
less  complex  .security  plans. 

Comment  C76;  One  commenter  stated 
that  the  rule  and  guidance  should  allow 
licensees  to  limit  testing  of  alarms, 
as.sociated  communication  systems,  and 
other  physical  components  of  the 
.security  system  to  those  alarms, 
systems,  and  components  necessary  to 
meet  the  rerpiirements.  'I’lie  c:ommenter 
pointed  out  that  testing  all  alarms, 
systems,  and  components  (juarterly  is  a 
long-term  financial  burden  and  could 
result  in  lictmsees  removing  all 
unnet:es.sary  alarms,  systems,  and 
components.  The  commenter  noted  that 
requiring  only  testing  of  necessary 
equijrment  leaves  the  requirement  open 


for  interpretation  but  that  performance- 
based  regulations  should  allow  for  a 
risk-based  analysis.  The  commenter 
sfated  that  testing  of  all  alarms  places  an 
unnecessarj'  burden  on  licensees  and 
will  encourage  licensees  to  minimize 
the  number  of  alarm  points  in  a  system 
which  is  counter  to  the  intent  of  this 
regulation.  Te.sting  of  necessary  alarms 
will  show  that  the  system  is  functioning 
appropriately.  Another  commenter 
noted  that  some  devices  may  require 
partial  disassembly  of  the  equipment  for 
te.sting  and  that  repeated  disas.sembly 
and  reassembly  for  testing  purposes 
could  lead  to  premature  failure  or  wear 
on  components.  The  commenter 
suggested  that  Internally  in.stalled 
detection  devices  be  allowed  to  be 
tested  on  an  annual  basis,  which  could 
coincide  with  an  annual  preventive 
maintenance  of  the  equipment.  One 
commenter  noted  that  the  rule  needs  to 
be  modified  to  indicate  what  testing  is 
required.  One  commenter  requested  that 
the  following  be  addressed  in  the 
discussion  when  the  final  rule  is 
published.  If  an  alarm  system/device  is 
removed/de-energized  from  service 
because  the  “individual  with  overall 
responsibility  for  the  security  program” 
deemed  the  device  unnecessary, 
obviously  there  are  no  testing/ 
maintenance  requirements;  however,  if 
the  device  is  deemed  unnecessary,  but 
remains  energized,  must  te.sting/ 
maintenance  be  performed  and 
documented? 

Response:  The  NRC  agrees  with  the 
comment.  The  licensee  is  only  required 
to  maintain  and  test  those  components 
that  it  relies  on  to  meet  the  security 
requirements  of  10  (]FR  part  37.  .See  also 
the  response  to  C75. 

Comment  C7.7:  Three  coinmenters 
recommended  removing  the 
requirement  for  calibration  from  §37.51. 
One  commenter  noted  that  there  are 
procedures  to  test  and  maintain  these 
systems,  but  the  term  calibration  seems 
out  of  place.  Another  commenter 
questioned  how  you  calibrate  an 
intrusion  detection  system.  Several 
commenters  requested  clarification  on 
what  is  expected  beyond  maintenance 
and  te.sting.  (Ine  commenter  suggested 
changing  calibration  to  appropriate 
operational  checks.  The  commenter 
noted  that  true  calibration  of  radiation 
monitors  would  expose  .staff  to 
unnecessary  radiation  dose. 

Resjxmse:  The  NRC  agrees  with  the 
comment  and  has  nunoved  the 
calibration  requirement.  Testing  the 
operability  of  a  system  is  sufficient  to 
ensure  that  the  equipment  is  operational 
and  able  to  .serve  its  function.  Some  of 
the  equipment,  such  as  meters,  relied  on 
for  safety  may  be  calibrated,  but  some 
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equipment  would  not  be  calibrated  a.s 
the  term  is  typically  considered. 

Comment  C78:  One  commenter  stated 
that  it  was  not  clear  what  is  expected  fdr 
compliance  for  the  maintenance,  testing, 
and  calibration  requirement.  Another 
commenter  asked  what  was  considered 
acceptable  maintenance,  testing,  and 
calibration. 

/fespon.se.- The  licensee  must  ensure 
that  the  intrusion  detection  sy.stem  (IDS) 
is  operational  and  capable  of  performing 
its  required  function.  To  maintain 
functionality,  licensees  must 
periodically  test  the  IDS  and  perform 
maintenance  on  malfunctioning 
components.  The  testing  program  is 
considered  ac:ceptable  if  the  IDS 
operates  in  a  manner  consistent  with  the 
licensees'  physical  security  plan. 
Licensees  will  be  required  to  test  the 
entire  IDS  or  components  of  the  IDS  at 
the  frequency  specified  by  the 
manufacturer  or  at  least  annually.  The 
licensee  may  choose  to  test  the  entire 
IDS  or  components  of  the  IDS 
throughout  the  12  months. 

Comment  C79:  In  the  proposed  rule, 
the  NRC  specifically  requested  comment 
on  whether  an  exemption  for  disabling 
vehicle.s  should  be  provided  in  certain 
hazardous  situations.  Commenters  were 
riH^uested  to  provide  information  on;  (1) 
Whether  relief  from  the  vehicle 
disabling  provisions  should  be 
provided;  (2)  any  problems  experienced 
in  implementing  this  aspect  of  the 
Increased  (Controls;  (3)  wdiether  there 
should  be  an  exemption  written  into  the 
regulations  or  should  licensrses  with 
overriding  safety  concerns  be  rt^quired 
to  request  an  exemption  from  the 
regulations  to  obtain  relief  from  the 
provision;  (4)  whether  any  exemption 
should  he  a  blanket  exemption  or  a 
specific  exemption  for  the  oil  and  gas 
industry;  and  (5)  w'hether  the  disabling 
provision  conflicts  with  any 
Occupational  Safety  and  H<;alth 
Administration  (OSHA)  requirements  or 
any  State  requirements.  Fourteen 
commenters  provided  responses  to  the 
specific  questions  on  this  subject. 

Of  those  that  provided  responses  to 
the  questions  on  the  exemption  for 
disabling  vehicles  when  a  mobile  source 
is  in  or  on  the  vehicle,  the  majority 
supported  providing  some  sort  of  relief 
from  the  vehicle  disabling  provisions 
where  there  is  a  potential  threat  due  t(j 
the  work  environment,  such  as  a 
refinery  or  oil  field.  Only  one 
commenter  opposed  providing  relief.  A 
couple  of  commenters  did  indicate  that 
they  had  had  problems  in  implementing 
the  vehicle  disabling  requirement  under 
the  Increased  Controls,  some 
commenters  noted  that  the  provision 
w’as  in  opposition  to  the  facility  .safety 


rules.  A  couple  of  commenters  noted 
that  the  requirement  was  in  conflict 
with  OSHA  and/or  State  requirements. 
On  the  question  of  whether  an 
exemption  should  be  written  into  the 
regulations  or  handled  on  a  case-by-case 
basis,  the  commenters  were  split,  but  a 
slight  majority  favored  writing  the 
exemption  into  the  regulations.  Those 
supporting  the  exemption  being  written 
into  the  regulations  noted  that  providing 
an  exemption  on  a  case-by-case  basis 
creates  a  burden  on  the  licen.see  to 
prepare  the  request  and  on  the 
regulatory  agency  to  review  the  rtrquest. 
One  of  the  commenters  supporting  the 
regulatory  exemption  still  felt  that  the 
licensee  should  provide  adequate 
justification  for  claiming  the  exemption. 
Those  not  supporting  the  regulatory 
exemption  felt  that  the  case-by-ca.se 
review  would  allow  the  regulator  to 
review  whether  the  exemption  was 
actually  warranted.  Two  of  the 
commenters  stated  that  the  requirement 
should  be  removed  as  the  requirement 
to  remove  the  ignition  key  is  not 
warranted  and  unnecessary.  On  the 
question  of  w'hether  an  exemption 
should  be  specific  for  the  oil  and  gas 
industry  or  be  broader,  most 
commenters  supported  a  blanket  or 
broader  exemption.  One  commenter 
suggested  a  blanket  exemption  for  all 
category  2  sources.  On  the  question  of 
whether  the  di.sahling  provision  was  in 
conflict  with  OSHA  or  any  State 
rerjuirements,  three  commenters 
indicated  a  possible  conflict  but  did  not 
provide  any  specifics. 

In  addition  to  those  that  responded  to 
the  specific  questions,  five  commenters 
provided  comments  on  this  topic.  One 
commenter  noted  that  the  requirement 
for  disabling  mobile  sources  presents 
safety  concerns  within  a  refinery  or 
petrochemical  plant.  The  commenter 
noted  that  individuals  must  be  able  to 
quickly  evacuate  the  site  in  the  event  of 
an  emergency  and  that  unoccupied 
vehicles  must  be  able  to  be  moved  by 
other  evacuees  or  emergency 
responders.  The  commenter  noted  that 
requiring  a  secondary  securing  device 
other  than  the  key  from  a  vehicle 
prevents  the  easy  movement  of  the 
vehicle  and  compromises  safety  in  the 
event  of  an  emergency.  One  commenter 
indicated  that  relief  .should  be  provided 
on  an  as-needed  basis.  Another 
commenter  noted  that  there  is  a 
possibility  that  an  individual  using  a 
mobile  device  needs  to  evacuate  an  area 
(piickly  and  that  using  a  disabling 
device  could  jeopardize  the  health  and 
safety  of  the  individual.  The  commenter 
suggested  the  following  language:  “For 
devices  in  or  oaa  vehicle  or  trailer,  the 


licensee  shall  secure  the  vehicle  or 
trailer  containing  the  device  from  theft 
when  not  under  the  direct  control  of  the 
licensee.  This  may  be  accomplished  by 
removing  the  ignition  key  and  arming  a 
vehicle  alarm  system,  or  through  the  use 
of  disabling  device  or  by  the  removal  of 
component  that  would  result  in  the 
inability  to  operate  the  vehicle  or 
trailer.”  One  commenter  stated  that 
further  guidance  was  necessary  on  what 
was  meant  by  disable  and  that  the 
commenter  assumed  that  the  disabling 
was  temporary.  One  commenter 
indicated  that  any  exemption  should  be 
broader  than  ju.st  for  the  oil  and  gas 
industry.  One  commenter  recommend 
revising  §  37.53(b)  to  allow  credit  for 
removing  the  key  from  the  ignition  and 
maintaining  the  key  with  the  individual. 
The  commenter  noted  that  a  disabling 
device  could  add  additional  risks  to  the 
worker;  for  instance,  if  the  device  fails, 
the  individual  may  become  stranded,  or 
it  may  slow  emergency  egress. 

Response:  After  consideration  of  the 
comments  on  this  issue,  the  NRC  has 
decided  that  an  exemption  should  be 
added  to  the  regulations  instead  of 
doing  reviews  on  a  case-by-case  basis. 
Requiring  licensees  to  submit  an 
application  for  an  exemption  that  would 
in  most  cases  be  approved  impo.ses 
unnecessary  burden  on  both  the 
licensee  and  the  agency  staff.  The  NRC 
has  also  decided  that  the  exemption 
should  be  broader  than  for  ju.st  the  oil 
and  gas  industry  as  there  are  other 
situations  where  a  similar  health  and 
safety  issue  may  arise.  The  NRC  has 
revised  §  37.53(b)  to  provide  flexibility 
for  situations  where  the  health  and 
safety  requirements  for  a  site  prohibit 
the  disabling  of  the  vehicle. 

Comment  C80:  One  commenter 
indicated  that  the  terms  “mobile”  and 
“portable  devices”  are  u.sed  differently 
in  10  CFR  part  37  Than  elsewhere  in  the 
regulations.  The  commenter  stated  that 
the  NRC  should  change  the  terminology 
or  the  requirements  be  changed  to  be 
applicable  to  already  defined  mobile 
and  portable  devices. 

Response:  The  NRC  disagrees  with  the 
interpretation  that  the  terms  “mobile” 
and  “portable  devices”  are  used 
differently  in  10  CFR  part  37  than 
elsewhere  in  the  regulations.  The  usage 
of  the  terms  in  10  CFR  part  37  is  in 
agreement  with  previously  issued  NRC 
guidance.  Specifically,  the  Increa.sed 
Controls  Question  and  Answer  #159, 
provides  guidance  for  definitions  for 
“portable”  and  “mobile”  as  provided  by 
the  American  National  Standard  for 
Gamma  Radiography. 

Comment  C81:  A  few  commenters 
suggested  a  change  to  the  timing  of  the 
program  reviews.  Commenters 
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suggested  an  annual  frequency  not  to 
exceed  14  months  between  the  dates  of 
the  reviews,  a  timeframe  of  15  months, 
a  timeframe  of  8  to  15  months,  and 
language  similar  to  §  20.1101  of 
periodically  (at  lea.st  annually).  The 
commenters  noted  that  this  would 
provide  some  flexibility  to  allow  for 
circumstances  beyond  the  control  of  the 
workforce.  One  commenter  noted  that 
the  program  review  could  be  eliminated 
and  included  under  §  20.1101(c).  One 
commenter  stated  that  the  review 
should  include  a  requirement  for  the 
licensee  to  summarize  those  occasions 
where  an  unauthorized  access  resulted 
in  activation  of  the  monitoring  and 
detection  systems,  but  the  licen.see’s 
assessment  showed  no  at:tual  or 
attempted  theft  or  diversion  of 
radioactive  material  as  such  alarms 
could  be  indicative  of  a  ‘probe’  to  te.st 
or  evaluate  a  licensee’s  response  by  a 
potential  intruder. 

/Je.sponse;  The  NRC.  agrees  with  the 
comment  and  has  revised  the  language 
for  the  program  review  to  be  consistent 
with  §  20.1101.  The  use  of  consistent 
terminology  between  the  .safety  and 
security  programs  should  enhance  the 
licensee’s  understanding  of  the 
requirement.  The  NRC  does  not  believe 
that  it  is  necessary  to  add  additional 
detail  on  what  must  be  included  in  the 
program  review. 

Comment  CH2:  One  commenter  noted 
that  §  37.55  introduces  the  term 
“radioactive  material  security  program” 
which  should  be  clarified  and 
consistently  u.sed  in  the  regulations. 

Response:  The.  concept  of  the  security 
program  is  introduced  in  §  37.41.  The 
NRC  believes  that  the  term  has  been 
used  consi.stently  in  the  regulations  and 
that  the  concept  is  clear.  The 
implementation  guidance  contains 
information  on  the  security  program. 

Comment  CSS:  One  commenter 
requested  clarification  on  what 
radioactive  materials  should  be 
included  in  the  security  program 
review. 

Response:  Part  37  only  applies  to 
category  1  and  category  2  quantities  of 
radioactive  material.  The  security 
program  review  would  only  address  the 
security  of  the  category  1  and  category 
2  quantities  of  radioactive  material. 

Comment  C84:  One  commenter 
indicated  that  the  LLEA  rt;quired  it  to 
file  Non-Residential  Burglary  Alarm 
Registrations  for  each  room  in  which  an 
irradiator  is  hou.sed  (and  to  which  they 
are  expected  to  respond  in  the  event  of 
an  alarm).  Tlie  commenter  noted  that 
the  LLEA  has  indicated  that  an  LLEA 
response  is  deemed  false  if  no  evidence 
of  criminal  activity  is  found,  in  which 
case  a  “False  Alarm  Notice”  will  be 


served,  including  penalties  escalating 
up  to  $4000  for  requested  LLEA 
responses  that  are  judged  to  be  false. 

The  commenter  noted  that  this  places 
the  licensee  in  a  very  bad  position  to 
attempt  compliance  with  this  regulation 
and  risk  fines  from  the  LLEA.  The 
commenter  noted  that  there  does  not 
need  to  be  evidence  of  criminal  activity 
for  the  licensee  to  perceive  a  threat  to 
its  facility,  and  appropriately  request 
LLEA  response.  The  commenter 
requested  that  NRC  conduct  outreach  to 
the  LLEA  community  with  the  intent  of 
clarifying  NRC’s  expectations  on  this 
topic. 

Response:  Section  37.57  states  that 
the  licensee  shall  immediately  notify 
the  LLEA  after  determining  that  an 
unauthorized  entry  was  an  actual  or 
attempted  theft,  sabotage,  or  diversion 
of  a  category  1  or  category  2  quantity  of 
radioactive  material.  The  NRC  believes 
that  such  an  unauthorized  entry  would 
likely  constitute  criminal  activity. 
Furthermore,  suspicious  activity  related 
to  possible  theft,  sabotage,  or  diversion 
of  category  1  or  category  2  quantities  of 
radioactive  material  would  also 
constitute  suspicion  of  criminal  activity. 
When  coordinating  with  the  LLEA,  the 
licensee  must  explain  that  it  will 
request  a  timely  armed  response  to  any 
actual  or  attempted  theft,  .sabotage,  or 
diversion  of  category  1  or  category  2 
quantities  of  material. 

Comment  CSS:  One  commenter 
requested  that  §§  37.41  and  37.49  be 
revised  to  reflect  that  a  licensee  is 
restricted  in  detection  and  assessment 
by  available  technology  and  resources. 

Response:  The  NRC  does  not  believe 
the  change  is  neces.sary.  The 
requirements  do  not  specify  a 
technology,  and  the  lic:ensee  can  change 
the  method  used  to  meet  the 
requirements  whenever  it  wants,  as  long 
as  the  plan  is  updated  and  training 
conducted  on  the  revised  plan. 

Comment  CSS:  One  commenter 
expres.sed  concern  that  the  vocabulary 
was  not  consi.stent  with  part  73  and  that 
it  was  unclear  exactly  what  the  rule 
required  from  a  security  .standpoint  in 
§§  37.41(b)  and  37.49. 

Response:  The  commenter  is  correct 
that  the  terminology  between  10  CF’R 
parts  73  and  37  may  not  be  consistent. 
Part  37  does  not  have  any  requirement 
for  a  design  basis  accident  and  pertains 
to  le.ss  risky  materials.  Part  37  applies  to 
a  different  type  of  material  and  licensee 
in  most  cases.  The  terminology  u.sed  in 
10  Cf'R  part  37  is  geared  for  a  materials 
licensee  and  not  a  reactor  or  fuel  cycle 
facility.  Guidance  for  implementing  10 
CFR  part  37  is  contained  in  the 
implementation  guidance. 


Comment  C87:  One  commenter  stated 
that  the  proposed  regulations,  as 
applied  to  Gamma  Knife  radiosurgery 
units,  do  not  give  sufficient  weight  to 
engineered  controls.  The  commenter  felt 
that  the  greatest  risk  was  during  source 
exchange,  which  only  occurs  every  5  to 
7  years,  and  not  from  .someone  obtaining 
access  to  the  equipment  overnight  or  on 
a  weekend.  The  commenter  further 
stated  the  opinion  that  there  is  almost 
no  danger  during  the  ordinary  operation 
of  the  equipment  to  treat  patients. 

Response:  The  NRC  acknowledges 
that  accessibility  of  a  category  2 
.source(s)  depends  on  the  design  of  the 
device  containing  the  source(s)  and  the 
means  used  to  gain  access  to  and 
possibly  remove  the  source(s).  However 
it  is  anticipated  that  an  adversary  will 
use  whatever  means  is  available  to  gain 
access  to  and  possibly  remove  a  source. 
The  category  2  designation  has  no  basis 
in  regard  to  the  time  it  would  take  to 
remove  a  source  from  the  device  in 
which  it  is  contained.  The  security 
program  is  designed  to  deny  an 
adversary  the  opportunity  to  gain  access 
to  a  category  2  source.  It  is  reasonable 
to  expect  that  overnight  and  weekend 
periods  would  provide  an  opportunity 
,  to  an  adversary. 

Comment  CSS:  One  commenter  stated 
that  the  requirement  limiting  unescorted 
access  to  approved  individuals  would 
appear  to  preclude  the  treatment  of 
patients  with  a  Gamma  Knife 
radiosurgery  unit  since  the  patient  is 
required  to  be  unescorted  in  the 
treatment  room  due  to  the  high 
radiation  levels,  and  the  treatment  room 
would  normally  be  considered  to  be  the 
.security  zone.  The  commenter  noted*' 
that  closed  circuit  television  is  used  to 
monitor  the  patient  rather  than  line-of- 
sight  observation,  and  that  this  could  he 
used  in  place  of  human  e.scort  for  those 
individuals  needing  entry  to  the 
treatment  room. 

Response:  A  patient  undergoing 
treatment  is  considered  to  he  an 
escorted  individual.  Closed  circuit 
television  used  to  monitor  the  patient 
meets  the  requirements  of  §§  37.45  and 
37.47. 

Comment  CS9:  One  commenter  stated 
that  for  a  Gamma  Knife  radiosurgery 
unit,  individuals  subject  to  background 
inve.stigations  should  be  defined  as 
those  who  have  the  key  or  pass  code  for 
the  treatment  room  door  and  the  ability 
to  turn  off  the  security  sy.stem  and  not 
the  personnel  who  may  need  access  to 
a  patient  on  treatment  day.  The 
commenter  stated  that  individuals  with 
the  keys  or  pass  code  are  the  ones  that 
can  enter  a  room  and  have  access  to  the 
unit  for  a  long  enough  time,  such  as 
outside  of  frormal  treatment  days,  to 
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remove  any  or  all  of  the  radioactive 
sources. 

flesponse;  Gamma  Knife  radiosurgery 
is  typically  performed  by  a  team  of 
individuals.  The  licensee  has  the  option 
of  escorting  those  team  members  not 
authorized  for  unescorted  access.  For 
example,  the  licensee  may  decide  to 
grant  unescorted  access  to  authorized 
medical  physicists  and  have  them 
provide  escorted  access  for  physicians, 
nurses,  technologists,  etc. 

Comment  C90:  One  commenter  noted 
that  it  is  important  that  Gamma  Knife 
units  secured  behind  electronically 
locked  doors  have  a  backup  door  alarm 
which  operates  during  a  fire  alarm.  The 
commenter  noted  that  hospitals  are 
increasingly  adopting  electronic  locks 
for  securing  rooms  and  that  the  fire  code 
requires  electronic  locks  to  be  disabled 
during  a  fire  alarm.  The  commenter 
noted  that  frequently  the  door  alarm  and 
motion  detector  are  tied  into  the  same 
system. 

Response:  The  licensee  must  meet  the 
requirements  of  the  rule.  Any  additional 
alarms  or  other  systems  beyond  those 
used  to  meet  the  requirements  are  at  the 
discretion  of  the  licensee. 

Comment  C91:  One  commenter  noted 
that  since  a  Gamma  Knife  treatment 
room  has  a  single  entrance  that  could  be 
controlled  by  an  assailant,  one  or  more 
panic  alarm  buttons,  unobtrusively 
placed,  should  be  installed  so  that  the 
staff  could  summon  security  without 
being  noticed.  The  commenter  also 
suggested  requiring  use  of  a  portal 
radiation  monitor  tied  into  .security  at 
the  exit. 

Response:  The  use  of  duress/panic 
alarms  could  be  u.sed  to  enhance  the 
licensee’s  response  plans  and  a 
radiation  monitor  can  be  used  to  detect 
a  situation  where  a  source  has  been 
removed  from  a  device.  The  licensee 
can  determine  which  methods  it  will 
use  to  comply  with  the  rule.  Any 
additional  alarms  or  other  systems 
beyond  those  used  to  meet  the 
requirements  are  at  the  discretion  of  the 
licensee. 

Comment  C92:  One  commenter  stated 
that  additional  security  measures 
addressing  radioactive  materials  are  not 
necessary  in  the  refining  or 
petrochemicals  industry  due  to  the 
location,  lack  of  accessibility,  source 
holder  design,  and  currently  applicable 
security  requirements.  The  commenter 
noted  that  the  sources  are  continually 
monitored  by  process  control  systems 
and  there  would  be  an  immediate 
response,  due  to  process  safety 
concerns,  if  they  were  to  go  off-line.  The 
commenter  noted  that  most  sources  are 
contained  within  source  holders  bolted 
individually  to  a  process  column  or 


equipment  and  the  source  holders  are 
typically  very  large,  heavy,  cumbersome 
metal  containers.  The  commenter  noted 
that  to  remove  the  source  holders 
requires  tools,  cranes,  hoist  or  scaffold 
support  because  of  their  weight  and 
position  on  the  process  equipment.  The 
commenter  also  noted  that  the  sources 
are  not  aggregated  but  are  located  within 
the  various  operating  unit  locations 
scattered  over  several  acres. 

Response:  Part  .37  only  applies  if  the 
material  is  aggregated  such  that  the  total 
equals  or  exceeds  the  category  2 
threshold.  As  with  the  orders,  the 
licensee  can  take  measures  such  that  the 
provisions  do  not  apply.  For  example,  if 
a  source  holder  is  welded  to  the  column 
and  has  a  cage  around  it,  the  NRG  has 
determined  that  this  is  sufficient  and 
the  sources  would  not  need  to  be 
considered  in  aggregating  the  material. 
Additional  information  has  been  added 
to  the  implementation  guidance  to 
clarify  what  types  of  barriers  would  be 
sufficient. 

Comment  C93:  One  commenter  noted 
that  the  type  and  configuration  of 
irradiators  would  render  the  probability 
of  their  u.se  in  an  act  of  terrorism  as 
extremely  unlikely.  The  commenter 
noted  that  they  are  stationary,  weigh  in 
excess  of  1000  pounds,  and  are  secured 
within  segregated  and  separately  locked 
facilities  on  a  secure  campus  requiring 
separate  authorized  keycard  access  to 
both  the  buildings  themselves  and  the 
irradiator  rooms  365  days  per  year.  The 
commenter  recommended  that  the  NRC 
exempt  irradiators  from  10  CFR  part  37. 

Response:  The  NRC  disagrees  that 
irradiators  should  be  exempt  from  tbe 
requirements  of  10  CFR  part  37.  The 
requirements  are  designed  to  control 
access  both  to  the  radioactive  material 
and  to  the  irradiator  by  controlling 
access  to  the  security  zone.  The  NRC 
has  engaged  the  expertise  of  national 
laboratories  that  have  shown  that  these 
devices  may  be  vulnerable  to  theft, 
sabotage,  or  diversion  under  certain 
scenarios.  For  this  reason,  and  the 
possibility  that  the  necessary  trained 
individual  could  be  a  malevolent 
insider,  the  NRC  has  determined  that 
certain  additional  security  measures  are 
necessary  in  the  current  threat 
environment.  Part  37  uses  a  layered, 
defense-in-depth  approach  to  enhance 
the  security  of  radioactive  material  in 
category  1  and  category  2  quantities.  No 
single  measure  can  provide  the  required 
security  for  this  material.  Therefore,  a 
licensee  must  implement  all  applicable 
10  CFR  part  37  requirements. 

D.  Transportation  Security 

Comment  Dl:  In  the  proposed  rule, 
the  NRC  specifically  invited  public 


comment  on  several  aspects  of  license 
and  address  verification.  Commenters 
were  requested  to  provide  information 
on;  (1)  Whether  there  should  be  a 
requirement  for  verification  of  the 
license  for  transfers  of  category  2 
quantities  of  radioactive  material  or 
whether  it  would  be  acceptable  to  wait 
for  the  system  being  developed  before 
requiring  license  verification  for 
transfers  of  category  2  quantities  of 
radioactive  material;  (2)  how  the 
address  verification  might  work  for 
shipments  to  temporary  job  sites  and  the 
ability  of  both  licensees  and  the 
Agreement  States  to  comply  with  such 
a  requirement;  (3)  the  frequency  of  the 
license  verification,  and  (4)  how  the 
transferring  licensee  would  know  if  a 
license  has  been  modified  since  the  last 
check  and  that  the  licensee  is  still 
authorized  to  receive  the  material. 
Seventeen  commenters  provided 
responses  to  the  specific  questions  on 
this  subject. 

Of  those  that  provided  responses  to 
the  questions  on  license  verification, 
most  commenters  indicated  that  the 
current  system  for  license  verification 
for  category  2  quantities  of  radioactive  - 
material  is  acceptable  until  the  license 
verification  is  developed  and  ready  for 
implementation.  A  few  commenters 
indicated  that  phone  verification  for 
category  2  would  be  acceptable  before 
the  new  system  is  available;  others 
indicated  that  the  NRG  should  wait  for 
the  new  system.  One  commenter 
suggested  that  verification  not  be 
required  for  shipments  that  result  in  a 
change  of  jurisdiction  but  not  a  change 
of  licensee.  Most  commenters  did  not 
support  a  requirement  for  address 
verification  for  temporary  jobsites, 
noting  that  in  most  cases  the  regulatory 
authority  will  not  know  the  address  for 
a  temporary  site  and  that  in  some  cases 
there  is  no  address.  One  State  indicated 
that  it  did  not  allow  .shipments  to 
temporary  jobsites.  On  the  issue  of 
frequency  of  license  verification  (every 
transfer,  annual,  etc.),  the  response  was 
mixed;  some  noted  that  annual 
verification  was  adequate,  some  noted 
that  6very  transfer  should  be  verified, 
some  noted  that  every  transfer  would  be 
ok  once  the  new  system  is  available, 
some  suggested  semiannual,  and  some  , 
felt  that  use  of  the  National  Source 
Tracking  System  was  sufficient.  One 
commenter  noted  that  amendments  and 
enforcement  actions  typically  take  a 
long  time  so  the  likelihood  of  a  license 
being  modified  after  a  copy  is  obtained 
by  the  transferor  is  very  small.  The 
commenter  indicated  that  there  was  no 
compelling  reason  to  take  extra 
measures  to  verify  that  the  license  has 
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not  been  modified  since  that  last  check. 
Most  commenters  noted  the  current 
practice  was  acceptable  until  the  new 
license  verification  system  is  up  and 
running.  One  commenter  suggested 
obtaining  a  written  statement  from  the 
receiving  licensee  RSO  attesting  to  the 
current  amendment  number. 

In  addition  to  tho.se  that  responded  to 
the  specific  questions,  18  commenters 
provided  comments  on  this  topic.  One 
commenter  noted  that  it  was  unclear 
w'hy  additional  work  over  and  beyond 
the  current  requirements  in  §30.41  is 
needed.  Some  commenters  objected  to 
the  need  to  verify  a  licensee’s  validity 
prior  to  shipment  as  it  creates  a  large 
burden  on  the  licensee  and  the 
regulatory  agency.  At  least  one 
commenter  felt  that  the  current  method 
of  obtaining  a  copy  of  the  receiving 
licensee’s  license  via  either  fax  or  email 
was  adequate  to  verify  the  validity  of  a 
licensee.  Commenters  felt  that,  for 
companies  with  which  they  do  frequent 
business,  verification  was  not  neces.sary 
and  that  having  a  copy  of  the  license  on 
file  or  verification  within  the  last  year 
was  adeijuate.  Some  commenters  noted 
that  verifying  for  every  shipment  would 
take  time  and  personnel  and  increase 
the  cost  of  doing  business.  One 
commenter  indicated  that  they  felt  that 
it  would  take  half  a  day  to  process  30 
orders  using  the  system  which  is  4  times 
the  current  time.  Other  commenters  felt 
that  that  an  annual  check  would  not  be 
acceptable  and  the  verification  should 
occur  close  to  the  shipping  date.  One 
commenter  stated  that  a  company 
shoidd  not  be  required  to  verify  a  same 
company  license  in  another  State  prior 
to  transfer  between  the  same  company 
but  at  different  locations.  Two 
commenters  requested  clarification  on 
the  need  to  report  shipments  within  the 
same  company  but  within  different 
jurisdictions,  such  as  temporary  jobsites 
in  another  State. 

One  commenter  suggested  that  the 
verification  requirement  be  revised  to 
allow'  for  verification  of  the  delivery 
address  through  the  receiving  licensee’s 
RSO  or  another  individual  specifically 
identified  on  the  license.  The 
commenter  pointed  out  that  some 
licenses  may  list  the  primary  address 
but  not  individual  buildings  and  that 
the  delivery  (or  dock)  address  may  be 
different  than  the  official  building 
address  that  is  li.sted  on  the  license. 
Oommenters  w'ere  opposed  to  including 
a  requirement  to  validate  the  address  for 
transfers  of  category  2  quantities  of 
radioactive  material. 

('.ommenters  noted  that  it  f;an  be 
difficult  to  reach  the  regulator  and  once 
reached  that  it  may  take  the  individual 
some  time  to  look  up  the  license  and 


verify  the  information.  Commenters 
indicated  that  this  could  result  in  delays 
and/or  stopped  shipment.s.  As  an 
alternative,  one  commenter  suggested 
that  the  regulatory  agency  could  send  a 
copy  of  an  amended  license  to  ensure 
up  to  date  and  valid  copies  are  on  file. 

One  commenter  recommended 
removing  reference  to  the  License 
Verification  System  as  it  does  not  exist 
yet  and  another  commenter  noted  that 
the  sy.stem  would  unlikely  be 
operational  when  the  final  rule  is 
published.  Several  commenters 
expressed  some  concern  over  how  well 
the  license  verification  system  will 
work;  .some  asked  for  clarification  on 
possible  access  to  the  system.  One 
t:ommenter  recommended  that  the 
verification  provision  should  not  be 
implemented  until  the  system  is  fully 
operational  and  demonstrated  to  be 
effective. 

One  commenter  asked  if  the 
verification  of  license  provisions 
applied  to  exports.  One  commenter 
asked  if  these  requirements  would 
replace  the  National  Source  Tracking 
System  requirements. 

One  commenter  noted  that  there  is  no 
need  to  document  that  a  check  has  been 
done  as  it  can  be  covered  under  a 
procedure  that  the  licensee  has  in  place 
for  licen.se  checks  and  that  adding 
additional  documentation  just  adds  time 
and  effort  without  value.  One 
comnumter  questioned  what 
documentation  was  reciuired  h)r  the 
transfer  verification. 

Rasponse:  One  of  the 
recommendations  from  the  Independent 
Review  Panel  was  that  licenses  be 
confirmed  for  all  transfers  of  radioactive 
material  in  risk-significant  quantities, 
'file  NRC;  agrees  with  the 
recommendation  and  believes  that 
verification  of  the  license  before  transfer 
is  an  important  component  that 
•  enhances  the  security  of  the  material  by 
validating  the  licensee’s  legitimacy.  Use 
of  the  License  Verification  System  is  a 
key  component  to  allow  100  percent 
validation  of  licenses  before  transfer  of 
category  1  or  c;ategory  2  quantities  of 
radioactive  material.  While  some 
commenters  felt  that  a  fax  or  email  was 
adeq\iate  to  verify  the  validity  of  a 
license,  the  NRC  disagrees.  An 
individual  can  alter  or  tamper  w'ith  a 
licen.se  to  change  the  possession  limits 
or  location  of  use,  or  even  the  person 
that  received  the  licen.se.  Currently, 
many  licen.sees  obtain  copies  of  the 
license  and  keep  the  copy  on  file.  The 
problem  wdth  this  method  is  that  the 
licen.se  could  be  amended  or  terminated 
and  the  licen.see  would  not  know  that 
the  license  w'as  no  longer  valid.  The 
Li(;ense  Verification  System  is  being 


developed  to  prevent  these  scenarios 
from  occurring.  Licensees  are  required 
to  use  either  the  Licen.se  Verification 
Sy.stem  or  contact  the  regulatory  agency 
(NRC  or  .Agreement  State)  to  verify  that 
a  license  is  valid  before  shipping 
category  1  or  category  2  (quantities  of 
radioactive  material  to  a  domestic 
company.  For  category  1  shipments,  the 
licensee  must  also  verify  that  the 
shipping  address  is  valid.  Transfers 
within  the  .same  company  in  a  different 
State  do  not  need  to  be  verified  as  the 
company  knows  what  it  is  authorizt^d  to 
possess.  The  rule  language  has  been 
clarified  to  make  this  clear.  Verification 
is  not  r(;quin;d  for  imports  and  exports; 
the  requirements  of  part  110  apply.  The 
NRC  agrees  that  the  License  Verification 
System  (LVS)  needs  to  be  fully 
functional  before  this  provision  of  the 
regulations  is  implemented.  Although 
the  NRC  expects  a  timely  startup  of  the 
LVS,  this  provision  of  10  CFR  part  37 
permits  a  separate  compliance  date  that 
can  be  changed  if  this  .startup  is 
delayed. 

The  NRC  does  understand  that  it  can 
be  difficidt  to  reach  regulator  personnel 
and  that  there  may  be  times  w'hen  the 
sy.stem  is  down  Therefore,  the  NRC  has 
added  a  new  jjrovision  that  provides  an 
alternative  so  that  liixmsees  can  still 
ship.  If  the  licensee  cannot  reach  the 
regulator  and  the  system  is 
nonfunctional,  the  licensee  will  be  able 
to  use  cl^rtification  from  the  receiving 
licensee  that  tin*  licensee  is  authorized 
to  receive  the  requested  radioactive 
material.  The  licen.see  must  follow-up 
by  the  end  of  the  next  business  day  to 
confirm  the  license  was  valid. 

The  NRC  has  also  changed  the 
documentation  requirement.  The  final 
rule  only  requires  documentation  if  the 
licens(2e  conducts  the  verification  by 
contacting  the  license  issuing  authority 
(NR(]  or  Agr(;enient  State).  The 
documentation  can  simply  be  a  note  to 
file  or  a  copy  of  an  email  resixuise  from 
th(!  NRC  or  Agreement  State.  The 
licen.se  verification  sy.stem  will  keep  the 
r(H;ord  of  any  verification  conducted 
using  the  .system,  therefore,  the  licensee 
is  lujt  required  to  keej)  separate 
documentation.  Documentation  is 
important  from  an  inspection  and 
enforcement  asjiect. 

Comnwnt  D2:  One  commenter  noted 
that  the  verification  requirement 
app{^ars  to  duplicate  the  transfer 
requirements  under  §  30.41 .  The 
commenter  noted  that  licensees  should 
be  exempted  from  §  30.41  if  they  have 
category  1  or  category  2  (quantities  and 
follow  10  (TR  q>art  37.  The  commenter 
noted  that  this  is  an  (jxample  of  an  area 
where  industry  and  the  NRC  could 
constructively  work  together  through 
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public  meetings  to  find  the  most 
efficient  and  effective  solution  to 
address  NRC’s  concern.  One  commenter 
noted  that  the  proposed  regulations 
should  be  consi.stent  with  existing  NRC 
regulations  related  to  radioactive 
materials,  should  not  duplicate  any 
existing  requirements,  and  should  not 
rely  on  the  general  statements  of  “not 
withstanding  the  requirements  of  any 
other  regulations  in  this  chapter.” 

Response:  The  verification 
requirements  in  §  37.71  are  in  place  of 
the  requirements  in  §  30.41(d).  The 
language  has  been  revistnl  to  make  this 
clear.  In  addition,  the  NRC  has  added  a 
provision  to  address  emergency 
situations  where  the  License 
Verification  System  is  down  and  the 
licensee  cannot  reach  the  licensing 
authority. 

Comment  1)3:  One  commenter 
objected  to  the  preplanning  and 
coordination  requirements  in  §37.75 
stating  that  it  would  be  impossible  to 
implement  for  category  2  sources  for 
facilities  that  make  numerous  shipments 
a  day.  The  commenter  noted  that  it 
would  require  a  dedicated  individual  to 
constantly  communicate  with  customers 
and  carriers  throughout  the  day  for  the 
40—60  shipments  and  receipts  that  occur 
during  the  day.  The  commenter  noted 
that  currently  the  customer  is  told  of  the 
shipment  date  and  method  of  shipment 
and  that  the  preplanning  system  takes 
advantage  of  the  already  understood 
arrival  times  if  using  FedEx  or  similar. 
The  commenter  noted  that  the  shipper 
can  review  the  FedEx  confirmed  ' 
deliveries  each  day  (one  central 
location)  which  verifies  receipt  by  the 
customer.  The  commenter  noted  that 
this  has  been  working  very  effectively, 
so  there  is  no  reason  to  change  to  a 
much  more  burdensome  method. 

Response:  It  is  not  clear  why  the 
commenter  believes  that  it  will  need  to 
constantly  communicate  with  customers 
and  carriers  throughout  the  day.  The 
basiq  requirements  are  similar  to  the 
orders,  with  the  exception  of 
establishing  a  no-later-than  arrival  time. 
The  licensee  could  easily  establish  the 
no-later-than  arrival  time  as  the  close  of 
the  business  day  on  the  expected  arrival 
date.  If  the  licensee  is  already  telling  the 
customer  the  shipping  information,  the 
addition  of  one  additional  piece  of 
information  does  not  present  a  large 
burden  and  does  not  require  the 
shipping  licensee  to  conduct  its 
business  in  a  different  manner  than  it 
currently  does.  The  NRC  has  revised  the 
language  to  clarify  the  coordination 
activities  and  has  removed  the 
requirement  that  specified  methods  of 
sharing  information  to  provide  licensees 


more  flexibility.  Information  has  been 
added  to  the  implementation  guidance. 

Comment  D4:  One  commenter  stated 
that  in  §  37.75(a)(2)  alternate 
requirements  should  be  added  for  those 
States  who  w’ill  not  be  providing  law 
enforcement  escorts  for  the  licensee  to 
identify  the  intended  LLEA  contacts  it 
will  use  to  summon  an  armed  response 
should  there  be  an  actual  or  attempted 
theft  or  diversion  of  the  shipment. 

Response:  The  NR(i  disagrees  w'ith  tin; 
comment.  F^art  37  does  not  require  the 
u.se  of  escorts  for  shipments  of  category 
1  or  category  2  quantities  of  radioactive 
material;  therefore,  an  alternate 
requinmient  is  not  necessary. 

Comment  D5:  Two  commenters  noted 
that  in  §  37.75(a)(2)(i)  the  term 
“minimal  delay”  is  ambiguous  and 
subject  to  interpretation.  The 
commenter  recommended  that  the  term 
be  clarified  or  deleted. 

Response:  The  NRC  agrees  with  the 
comment  and  has  removed  the 
requirement.  While  the  purptxse  of  the 
preplanning  and  coordination  with  the 
State  is  to  ensure  minimal  delays,  the 
language  is  not  nece.s.sary  in  the  rule 
it.self. 

Comment  D6:  Several  commenters 
recommended  removing  the  provisions 
for  preplanning  and  coordination 
activities  with  the  Governors  of  each 
State  that  the  category  1  shipment  will 
pass  through.  The  commenters  noted 
that  the  advanced  notification  provided 
to  the  State  by  the  licensee  provides 
sufficient  time  for  the  State  to  contact 
the  licensee  if  a  revision  to  the  route  or 
additional  State  imposed  controls,  such 
as  escorts,  are  to  be  implemented.  The 
commenters  noted  that  Appendix  A  of 
the  regulatory  analysis  indicates  that 
there  had  been  zero  event  notifications 
in  the  past  10  years  regarding  missing  or 
lost  material,  suspicious  activities,  theft, 
or  diversion  of  category  1  materials  and 
questioned  how  additional  coordination 
efforts  that  are  not  currently  required  by 
the  orders  can  be  justified.  The 
commenters  noted  that  the  licensee 
would  be  unable  to  comply  with  the 
requirement  to  arrange  for  positional 
information  sharing  when  required  by 
the  State  because,  as  written.  States 
would  be  authorized  to  dictate  which 
position  tracking  provider  a  carrier  must 
utilize,  or  the  State  could  request  that 
the  carrier  authorize  the  State  to  log  into 
the  carrier’s  tracking  system.  This 
would  result  in  additional  costs  as  there 
are  licensing  and  data  communication 
fees  associated  with  tracking  systems. 
One  commenter  asked  if  the  NRC  has 
determined  whether  carriers  are  willing 
to  share  their  positional  information  real 
time.  One  commenter  noted  that  this 
requirement  could  provide  a  mechanism 


for  a  State  to  block  the  transport  of 
category'  1  material  through  the  State  if 
the  requesting  .state  official  cannot  log 
onto  the  tracking  system.  Another 
commenter  expressed  concern  over 
possible  denial  of  a  shipment  through  a 
State  due  to  tracking  system 
incompatibility.  The  commenter  noted 
that  denial  of  shipment  could  result  in 
noncompliance  with  Federal  interstate 
transportation  laws,  '[’he  commenter 
noted  that  the  licensee  and  carrier  are 
capable  of  determining  safe  havens 
along  the  rout(;  and  that  past  experience 
has  shown  that  requesting  a  State  to 
identify  safe  havens  has  been  fruitless. 
One  commenter  strongly  agreed  with 
the  preplanning  and  coordination 
requirements  as  both  necessary  and 
desiralde.  'I’he  commenter  urged  the 
NRC  to  encourage  States  to  coordinate 
with  the  l.LEAs  and  affected  Tribes, 
including  route  and  .schedule 
information  in  the  shipment  verification 
sy.stem,  as  it  can  help  States  monitor 
shipments  and  the  no-later-than  arrival 
times.  One  commenter  noted  that  the 
coordination  with  the  States  is  typically 
conducted  by  email  and  that  there  is  no 
disciKssion  unle.ss  the  State  initiates  one 
in  response  to  the  licen.see’s 
notification.  One  commenter  stated  that 
there  .shouldn’t  be  any  additional 
requirements  for  category  1  quantities 
that  might  serve  to  dilute  attention  paid 
to  highway  route  control  quantities 
(HRCQ).  One  commenter  suggested 
including  the  Agreement  State  program 
on  the  list  for  notification  and 
preplanning  coordination  for  category  1 
.shipments.  The  commenter  noted  that 
the  Governor’s  designee  is  not  always 
the  Agreement  State  program  director. 
One  commenter  noted  that  the  need  to 
coordinate  with  all  States  for  transport 
will  be  very  burdensome  unless  there  is 
a  tool  to  assist  with  implementation. 

Response:  The  NRC  has  determined 
that  the  requirement  for  preplanning 
and  coordination  with  each  State  for 
category  1  shipments  is  necessary,  but 
has  removed  several  of  the  proposed 
elements. 

The  NRC  believes  that  it  is  necessary 
to  coordinate  with  the  State  to 
determine  whether  the  State  plans  to 
provide  escorts.  If  the  licensee  doesn’t 
find  out  about  the  need  for  an  escort 
until  after  the  advance  notification  is 
provided  to  the  State,  the  licensee 
would  likely  need  to  adjust  the  schedule 
and  reissue  the  advance  notifications. 
Knowing  upfront  about  the  need  for 
escorts  is  likely  to  reduce  the  overall 
burden  on  the  licensee  and  allow  the 
licensee  to  better  plan  the  route  for  any 
shipment.  The  licensee  is  responsible 
for  identifying  safe  havens  along  the 
route.  The  licensee  would  provide  that 
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information  to  the  State.  If  the  licensee 
has  difficulty  identifying  safe  havens,  it 
may  want  to  discuss  this  with  the  NRC, 
State  police,  or  other  State  contact.  (See 
also  response  to  Comment  All.) 

The  NRC  agrees  that  the  other 
elements  of  preplanning  and 
coordination  are  not  necessary.  It  was 
not  the  intent  that  the  State  be  given 
direct  access  to  the  position  monitoring 
system,  only  that  the  state  be  provided 
information  about  the  shipment’s 
location  upon  request.- This  provision  is 
not  included  in  the  final  rule.  The  NRC 
has  only  retained  what  it  believes  are 
the  minimum  requirements  for  the 
preplanning  and  coordination.  The  rule 
does  not  specify  the  method  for 
conducting  the  preplanning  and 
coordination.  The  licensee  can  conduct 
the  preplanning  and  coordination  by 
email. 

The  NRC  will  maintain  the  list  of 
State  contacts  as  it  does  for  10  CFR  part 
73  shipments.  The  list  will  be  available 
on  the  NRC’s  Web  site  at  http://nrc- 
stp.ornl.gov/special/designee.pdf.  The 
list  will  also  be  published  in  the  Federal 
Register  on  an  annual  basis,  typically  in 
early  July. 

Comment  D7:  Some  commenters 
objected  to  the  requirement  to  establish 
a  no-later-than  arrival  time.  One 
commenter  pointed  out  that  the 
shipping  licensee  has  no  control  over 
when  a  common  carrier  delivers  the 
material,  noting  that  typically  they 
know  the  day  but  not  an  exact  hour.  The 
commenter  felt  that  the  requirement 
would  result  in  many  unnecessary 
reports  or  an  exaggeration  of  the  time  in 
order  to  avoid  making  reports  and  noted 
that  licensees  are  responsible  enough 
not  to  need  a  regulation  that  will  burden 
them  and  ultimately  be  subverted. 
Another  copimenter  felt  that  the  rule 
would  be  extremely  costly  and  time 
consuming  to  implement  and 
impractical.  The  commenter  stated  that 
the  NRC  should  place  the  requirement 
^on  the  carrier  and  not  the  licen.see,  as 
the  licensee  has  no  control.  Another 
commenter  suggested  waiting  until  the 
end  of  the  day,  which  was  previously 
agreed  to,  and  send  a  report  (NRC  748) 
into  NSTS  and  hope  that  it  gets  put  into 
the  system,  maybe  receiving 
confirmation  that  the  reports  were 
received.  Two  commenters 
recommended  allowing  licensees  to  use 
the  NSTS  as  method  to  fulfill  the 
notific.ation  reqiiirement  in  §  37.75(b) 
and  (c).  One  commenter  supported  the 
concept  and  suggested  timeframes.  One 
commenter  noted  that  a  loss  of  material 
is  an  immediate  notification  and  that 
the  rule  as  proposed  places  the  licensee 
in  a  burdensome  position  of  devoting 
additional  time,  effort,  and  concern  over 


movement  of  material  that  is  not 
completely  in  their  control.  The 
commenter  did  agree  that  notification 
between  the  shipper  and  consignee  is 
important  but  felt  no  need  for  further 
restrictions  or  regulations  in  this  area. 
Another  commenter  noted  that  the 
shipper  currently  sends  an  email 
notification  that  has  a  receiving 
document  attached  to  the  message 
noting  when  the  shipment  was  received. 
The  commenters  believe  that  licensees 
already  effectively  track  the  movement 
of  sources  without  the  need  to  impose 
additional  regulation.  One  commenter 
noted  that  category  1  shipments  are 
often  held  up  in  States  for  inspection. 
Commenters  noted  that  common  carrier 
delivery  guarantees  are  not  accurate  to 
within  4  hours.  Commenters  noted  that 
the  2-  and  4-hour  timeframes  would 
result  in  numerous  modifications  to  the 
time  or  ultra  conservative  estimates. 
Several  commenters  suggested  24  hours 
as  the  timeframe.  One  commenter  noted 
that  licensees  routinely  monitor  the 
status  of  shipments  and  notify  the 
carrier  and  regulatory  agency  when  the 
shipment  does  not  arrive  within  a 
reasonable  timeframe.  The  commenter 
stated  that  the  regulations'should 
specify  what  is  required  and  not  how  to 
achieve  it.  One  commenter  noted  that 
the  time  of  a  shipment  will  not  be 
known  for  material  that  is  transported 
by  common  carrier  as  shippers  like 
FedEx  simply  verify  that  a  shipment 
will  arrive  by  a  certain  date,  and  often 
the  only  notice  that  a  shipment  will  be 
late  is  that  it  doesn’t  arrive  by  the  end 
of  the  business  day.  One  commenter 
requested  clarification  that  the  no-later- 
than  arrival  time  applies  only  to 
domestic  transfers,  either  within  the 
definition  or  in  the  guidance.  One 
commenter  noted  that  §  37.75(b) 
enquires  licensees  to  email  or  fax  arrival 
times  for  shipments  of  category  2 
material  and  that  licensees  must  be 
made  aware  that  the  email  must  be 
encrypted  and  faxes  be  made  to  an 
awaiting,  known  entity  as  was  noted  in 
Regulatory  l.ssue  Summary  2005-31. 

Response:  The  NRC  continues  to 
believe  that  the  establishment  of  a  no- 
later-than  arrival  time  is  beneficial.  The 
NRC  notes  that  the  orders  currently 
require  the  licen.see  to  coordinate  the 
expected  arrival  time  of  the  shipment 
and  to  initiate  an  investigation  if  the 
shipment  has  not  arrived  by  the 
expected  arrival  time.  The  provision  for 
the  no-later-than  arrival  time  actually, 
provides  the  licensee  with  more 
flexibility.  The  no-later-than  arrival  time 
allows  for  traffic  delays  due  to  weather 
and  other  circumstances  before  an 
investigation  is  initiated.  The  no-later- 


than  arrival  time  for  category  1 
shipments  has  been  removed  as  the 
licensee  is  required  to  maintain 
continuous  communication  capability. 
The  no-later-than  arrival  time  provision 
only  applies  to  domestic  shipments. 
There  is  no  requirement  that  email  be 
encrypted  and  faxes  be  made  to  an 
awaiting,  known  entity. 

Comment  D8:  One  commenter  stated 
that  §  37.75(c)  is  a  redundant 
requirement  as  licensees,  are  already 
required  to  input  data  into  the  NSTS 
when  shipping  or  receiving  radioactive 
material.  The  commenter  noted  that 
licensees  are  already  required  to  initiate 
an  investigation  if  a  shipment  does  not 
arrive  and  that  there  is  no  reason  to 
require  a  licensee  to  notify  the  shipper 
when  the  shipment  occurs  as  it  is 
scheduled.  The  commenter  noted  that 
this  would  require  a  tremendous 
amount  of  resources  and  is  unnecessary 
as  a  licensee  is  already  required  to 
notify  the.shipper  if  tbe  shipment  does 
not  arrive.  One  commenter  requested 
clarification  on  whether  §  37.75(c) 
applied  to  notify  international  shippers 
of  receipt  within  4  hours.  One 
commenter  noted  that  the  transferee 
licensee  should  notify  the  NRC  (and  the 
License  Verification  System)  and  the 
host  State  when  a  shipment  arrives.  The 
commenter  indicated  that  the 
notification  should  reasonably  occur 
within  2  hours  after  arrival  instead  of 
the  4  hours  proposed  in  the  rule. 
Another  coniinenter  objected  to  the 
need  to  confirm  a  shipment  with  the 
shipper  and  liottid  that  it  was  redundant 
to  current  requirements  for  the  NSTS.  A 
commenter  noted  that  if  a  notification 
must  be  made  when  a  shipment  does 
not  arrive  that  it  doesn’t  make  sense  to 
also  require  that  a  notification  be  made 
when  and  if  it  does  arrive  and  therefore 
it  just  adds  burden  without  benefit.  One 
commenter  recommended  that  the 
licensee  should  notify  the  NRC  (and  the 
License  Verification  System)  as  well  as 
the  States  affected  when  a  shipment  is 
revised  or  cancelled.  The  commenter 
noted  that  the  change  should  be 
reported  by  the  carrier  company  after 
communication/coordination  with  the 
driver.  One  commenter  objected  to  the 
requirement  for  the  receiving  licensee  to 
notify  the  shipping  licensee  within  4 
hours  of  a  package  arrival  and 
recommended  that  the  requirement  be 
removed  from  the  rule.  The  commenter 
indicated  that  this  would  result  in  an 
undue  cost  and  would  require  licensees 
to  have  personnel  on  evenings, 
weekends,  and  holidays  to-receive/send 
the  information.  One  commenter  asked 
why  using  NSTS  wasn’t  sufficient. 

Response:  The  requirement  in 
§  37.75(c)  to  notify  that  a  shipment  has 
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been  received  and  the  requirement  to 
report  to  NSTS  are  not  redundant.  The 
reporting  to  NSTS  is  a  report  to  a  system 
and  does  not  notify  the  shipping 
licensee  that  a  source  has  been  received. 
The  shipping  licensee  would  need  to 
access  the  system  to  see  if  the  status  of 
the  source  has  changed  in  order  to 
determine  if  a  shipment  has  been 
received.  The  reporting  to  NSTS  is  by 
the  close  of  the  next  business  day  which 
means  information  on  the  receipt  of  the 
shipment  might  not  be  avaifable  for 
several  days  and  this  would  be  too  long 
for  a  shipment  to  go  missing  without 
starting  an  inve.stigation.  Additionally, 
not  all  shipments  are  reported  to  NSTS. 
When  shipments  don’t  arrive  on  time, 
the  shipping  licensee  needs  to  start  an 
investigation  to  determine  if  the 
material  is  missing  or  just  delayed  in 
shipment.  The  requirement  to  confirm 
shipment  is  not  new  as  it  is  a  current 
requirement  from  the  orders.  The 
notification  provisions  do  not  apply  to 
international  shipments. 

Comment  D9:  One  commenter  noted 
an  inconsistency  in  the  timeframes  for 
the  receiving  licensee  to  notify  the 
shipping  licensee  no  later  than  4  hours 
after  the  package  arrives  but  that  the 
shipping  licensee  is  to  begin  an 
investigation  within  2  hours  of  a 
category  1  shipment  not  arriving  by  the 
no-later-than  arrival  time. 

Response:  The  NRC  has  removed  the 
no-later-than  arrival  requirements  for 
shipments  of  category  1  quantities  of 
radioactive  material  because  they  are 
not  needed  with  the  communication 
and  monitoring  requirements  associated 
with  these  shipments.  The  provision  for 
no-later-than  arrival  time  remains  for 
category  2  shipments.  The  arrival  time 
and  the  no-later-than  arrival  time  are 
not  the  same  times.  The  arrival  time  is 
the  time  the  shipment  actually  arrives  at 
the  facility.  The  no-later-than  arrival 
time  is  the  time  established  that  when 
a  shipment  has  not  arrived  and  an 
investigation  will  he  started  to 
determine  the  whereabouts  of  the 
shipment. 

Comment  DIO:  Two  commenters 
pointed  out  an  editorial  error  in 
§  37.75(d),  noting  that  the  reference  to 
§  37.75(a)(1)  should  be  §  37.75(b). 

Response:  The  NRC  agrees  with  the 
comment  and  has  made  the  correction. 

Comment  Dl  1 :  One  commenter  noted 
that  it  may  not  be  possible  to  provide 
the  information  for  an  advance 
notification  before  the  shipment.  The 
commenter  stated  that  the  information 
is  not  available  to  most  licensees 
because  carriers  are  not  wilting  and  may 
not  be  able  to  provide  the  detailed 
information  to  licensees.  The 
commenter  noted  that  for  an  import,  a 


licensee  may  not  have  this  information 
until  the  shipment  is  in  progress,  or 
even  when  it  is  received.  The 
commenter  noted  that  if  it  is  assumed 
that  this  requirement  is  only  applicable 
from  the  point  of  customs  clearance, 
then  it  may  be  practicable.  The 
commenter  indicated  that  the  regulation 
should  specifically  state  that  it  is 
applicable  to  the  portion  of  the 
movement  of  shipments  after  customs 
clearance.  One  commenter  asked  if  NRC 
has  coordinated  with  DOT  to  determine 
if  the  advance  notification  is 
practicable.  One  commenter  noted  that 
the  activity  levels  are  not  available  with 
much  degree  of  accuracy  as  the  activity 
is  often  not  measured  until  the 
shipment  arrives.  One  commenter  noted 
that  the  shipper  may  not  know  when  a 
shipment  will  commence,  cross  State 
lines,  and  arrive.  The  commenter  also 
noted  that  the  shipper  may  not  know  of 
schedule  changes  ahe^d  of  time. 

Response:  The  NRC  understands  that 
all  of  the  information  may  not  be 
available  at  the  time  of  the  initial 
advance  notification.  Section  37.77(b) 
specifically  states  that  the  licensee  must 
provide  the  required  information  if 
available  at  the  time  of  the  notification. 
In  addition,  §  37.77(c)  provides  for 
revised  notifications  for  information 
that  was  not  available  at  the  time  of  the 
initial  notification  and  for  instances 
where  information  changes.  The 
commenter  is  correct  that  the  provisions 
only  apply  to  the  domestic  portion  of 
the  transport  for  both  imports  and 
exports.  The  requirements  would  begin 
at  the  point  of  customs  clearance  for 
imports  and  end  at  the  border  for 
exports.  Section  37.73(d)  and  (e)  notes 
that  the  provisions  only  apply  to  the 
domestic  portion  of  the  shipment.  Both 
sections  have  been  revised  to  address 
exports. 

Although  the  NRC  coordinates  with  * 
DOT  on  a  number  of  safety  and  security 
matters  of  mutual  interest,  licensees 
have  implemented  advance  notification 
requirements  for  many  years,  and  the 
practicability  of  these  notifications  is  no 
longer  in  serious  question. 

Comment  D12:  Two  commenters 
recommended  that  the  advanced 
notifications  to  the  Governor  be  made 
through  the  NRC’s  Operations  Center. 
The  commenters  noted  that  the  licensee 
could  simply  provide  the  advanced 
notification  to  the  NRC’s  Operations 
Center  with  a  list  of  States  affected  and 
the  NRC’s  Operations  Center  would 
then  transmit  the  advanced  notification 
to  the  affected  States.  The  commenters 
noted  that  this  would  reduce  the  record 
retention  and  notification  burden  on  the 
licensee  and  would  ensure  consistency 
in  how  the  States  receive  notifications. 


Response:  The  NRC  disagrees  with  the 
comment.  It  is  the  licensee’s 
responsibility  to  notify  the  affec^d 
States.  The  need  for  the  NRC’s  ^ 
Operations  Center  to  notify  affected 
States  could  interfere  with  its  primary 
responsibility  to  be  available  for 
response  to  events.  Additionally,  for 
those  shipments  that  are  made  by  an 
Agreement  State  licensee,  the  NRC 
would  not  be  notified  as  the  notification 
would  go  to  the  Agreement  State.  The 
Agreement  State  will  need  to  provide 
the  information  to  the  NRC  so  that  the 
NRC  can  share  the  information  with  its 
Federal  partners. 

Comment  Dl3:  Two  commenters 
recommended  including  an  email 
address  and  fax  number  for  the  NRC 
point  of  contact  receiving  the 
notification  in  §  37.77(a)(1).  The 
commenters  noted  that  the  email 
address  and  fax  numbers  should  be 
readily  available  as  most  notifications 
are  made  by  email  or  fax. 

Response:  The  NRC  agrees  with  the 
comment  and  has  included  the  secure 
fax  number  and  email  address  to  submit 
the  notifications  to  the  NRC. 

Comment  Dl4:  Two  commenters 
recommended  removing  the  option  in 
§  37.77(a)(2)  to  mail  in  notifications  or 
require  that  notifications  not  submitted 
by  fax  or  email  be  sent  via  certified  mail 
or  delivery  service.  The  commenters 
noted  that  7  days  prior  to  the  shipment 
date  may  not  be  sufficient  time  to  allow 
a  notification  transmitted  through  the 
regular  mail  to  reach  the  intended 
recipient. 

Response:  The  NRC  disagrees  with  the 
comment.  The  7  days  prior  notice 
requirement  is  consistent  with  the 
similar  provision  for  advance 
notifications  for  spent  fuel  shipments. 
Transmittal  of  the  SGI-M  information 
must  meet  the  requirements  of  §  73.23. 
The  licensee  always  has  the  option  of 
sending  the  notification  earlier  than 
required.  The  NRC  has  revised 
§  37.77(a)  to  clarify  the  procedures  for 
submitting  the  notifications. 

Comment  D15:  Two  commenters 
recommended  increasing  the 
notification  requirement  in  §  37.77(a)(3) 
from  4  days  to  7  days.  The  commenters 
noted  that  the  additional  time  would 
provide  States  enough  time  to  review 
and  evaluate  the  details  regarding  the 
shipment  and  would  preclude  the  need 
to  conduct  the  required  preplanning  and 
coordination.  The  commenters  noted 
that  this  advance  notification  process 
has  been  in  place  and  proven  effective 
for  the  past  6  years.  One  commenter 
recommended  that  “other  means”  in 
§  37.77(a)(3)  be  defined  or  clarified.  The 
commenter  assumed  it  meant  by  email 
or  fax. 
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Response:  The  NRC  disagrees  with  the 
comment.  The  NRC  believes  that  4  days 
provide  sufficient  time  for  the  States  to 
review  and  evaluate,  particularly  since 
the  licensee  is  required  to  conduct 
preplanning  and  coordination  with  the 
States  in  addition  to  the  advance 
notifications.  The  timeframe  is  also 
consistent  with  the  similar  provision  for 
advance  notific:ations  for  spent  fuel 
shipments.  No  State  that  commented  on 
the  rule  indicated  that  additional  time 
was  necessary.  Other  means  could 
include  fax  or  email,  or  delivery  by 
messenger.  Additional  information  has 
been  added  to  the  implementation 
guidance. 

Comment  Dl6:  Two  commenters 
indicated  that  it  was  unclear  what 
information  the  point  of  contact, 
requested  in  §  37.77(b)(7)  for  the 
advance  notifications,  should  be  able  to 
provide.  The  commenter  noted  that 
“current  shipping  information”  could 
imply  that  the  point  of  contact  should 
be  a  person  accompanying  the 
shipment,  or  did  it  mean  someone  who 
has  information  regarding  the  details  of 
the  notification. 

Response:The  point  of  contact  would 
be  someone  that  has  information 
regarding  the  details  of  the  notification. 

It  is  not  intended  to  be  a  person 
accompanying  the  shipment.  Additional 
information  has  been  added  to  the 
implementation  guidance. 

Comment  D17:  One  commenter  noted 
that  the  NRC  should  provide  for 
advance  notification  to  Tribes  for 
shipments  that  cross  their  re.servation. 
The  commenter  noted  that  this  rule 
should  be  consistent  with  the  rule  that 
the  NRC  promulgates  for  Tribal 
notifications. 

Response:  The  NRC  may  consider 
providing  advance  notification  of  these 
materials  to  Tribes  in  the  future  but 
does  not  currently  plan  to  include  the 
provision. 

Comment  UW:  Three  commenters 
suggested  changing  the  phrase 
“movement  control  center”  to 
“communication  control  center”  in 
§  37.79  to  maintain  consistency  with  the 
orders. 

Response:  The  NRC  disagrees  with  the 
comment.  Although  the  orders  called 
the  centers  communication  control 
centers,  these  centers  are  typically 
called  movement  control  centers.  The 
terms  refer  to  the  same  function.  The 
NRC  is  retaining  the  term  movement 
control  center  to  be  consistent  with  the 
term  in  10  CFR  part  73  as  the  centers 
serve  the  .same  function. 

Comment  DW:  One  commenter  noted 
that  in  the  definition  of  “movement 
control  center”  various  functions  are 
combined  and  that  there  is  no  value  in 


requiring  that  they  all  be  accomplished 
by  one  entity  as  the  functions  may  be 
accomplished  by  separate  departments 
or  personnel. 

Response."  The  movement  control 
center  definition  does  not  require  that 
all  of  the  functions  be  carried  out  by  the 
same  department  or  personnel.  It  does 
require  an  operations  center  or  base 
from  which  all  of  the  functions  are 
handled.  The  primary  purpo.se  of  the 
movement  control  center  is  to  have  staff 
available  that  can  immediately  respond 
to  an  emergency  and  coordinate  the 
required  response. 

Comment  D20:  One  commenter 
requested  clarification  in 
§  37.79(c)(l)(ii)  on  the  u.se  of 
authentication  and  duress  codes.  The 
commenter  noted  that  it  wasn’t  clear  if 
there  were  two  codes  or  if  there  needed 
to  be  a  .strategy  for  the  “use”  and 
“authentication”  of  duress  codes. 

Response:  The  NRC  has  revised  the 
rule  language  to  clarify  that  there  are 
two  types  of  codes. 

Comment  D2J:  One  commenter  noted 
that  redundant  communications  systems 
are  required  but  it  was  not  clear  if 
redundant  position  location  or  tracking 
systems  are  necessary. 

Response:  The  rule  does  not  contain 
a  requirement  for  a  redundant  position 
location  or  tracking  sy.stem. 

Comment  D22:  One  commenter  noted 
that  although  a  licen.see  can  make 
arrangements  to  ensure  that  personnel 
are  trained  and  can  audit  the  carrier  for 
compliance,  it  cannot  ensure  that 
personnel  are  trained  as  required.  One 
commenter  objected  to  the  requirement 
for  licensees  providing  training  to 
entities  beyond  its  control  such  as 
railroad  personnel.  The  commenter 
noted  that  the  carriers  already  have 
training  and  certification  requirements 
under  DOT.  Two  commenters 
recommended  allowing  the  licen.see  to 
provide  current  copies  of  normal  and 
contingency  procedures  in  lieu  of 
training  as  required  by  §  37.79(c)(2).  The 
commenter  noted  that  it  is  not  feasible 
to  provide  “appropriate  training”  to  a 
group  of  individuals  that  the  licensee 
has  no  control  over. 

Response:  The  NRC  agrees  with  the 
comment.  The  NRC  agrees  that  it  is 
acceptable  to  provide  copies  of  the 
normal  and  contingency  procedures  in 
lieu  of  a  formal  training  program.  If  this 
mechanism  is  used,  the  licensee  should 
have  a  signoff  .sheet  as.sociated  with  the 
procedure  that  the  individual  would 
sign  indicating  that  he  or  she  has  read 
and  understands  the  procedure.  The 
NRC  also  agrees  that  the  licensee  would 
be  unable  to  dictate  that  railroad 
personnel  undergo  training  and  follow 
the  licensee’s  procedures.  Railroads 


have  their  own  processes  and 
procedures  in  place  and  would  be 
required  to  follow  them.  The  NRC  has 
removed  the  recpiirement  for  railroad 
shipments. 

Comment  D23:  One  commenter  stated 
that  the  regulation  must  make  it  clear 
that  the  requirements  in  §37.79  are  only 
applicable  from  the  point  of  cu.stom.s 
clearance. 

Response:  Section  37.73(d)  and  (e) 
makes  it  clear  that  the  provisions  only 
apply  during  the  domestic  portion  of  the 
.shipment.  For  imports,  the  provisions 
begin  at  the  point  of  customs  clearance. 

Comment  D24:  One  commenter  noted 
that  §  37.79  requires  licensees  to  use 
companies  who  use  package  tracking 
sy.stems  (for  category  2)  and  that  it 
should  be  clarified  that  the  package 
itself  should  be  accounted  for  and  not 
simply  the  paperwork. 

Response:  The  NRC  believes  that  the 
regulations  are  clear  that  it  is  the 
package  that  is  being  tracked  and  not 
the  paperwork.  No  change  to  the 
regulations  is  needed. 

Comment  D25:  One  commenter 
objected  to  the  requirement  to  start  an 
investigation  if  a  package  does  not 
arrive  within  2  to  4  hours  of  its 
designated  arrival  time.  The  commenter 
noted  that  weather,  traffic,  etc.  could 
affect  delivery  times  and  that  starting  an 
investigation  because  a  package  did  not 
arrive  on  time  due  to  poor  weather,  etc 
is  a  waste  of  time  and  resources  with  no 
foreseeable  gains  for  security.  The 
commenter  noted  that  the  timeframe 
should  allow  some  time  for 
investigation  and  suggested  an  8-  and 
24-hour  timeframes. 

Response:  The  NRC  agrees  in  part 
with  the  comment.  The  NRC  has 
clarified  the  text  in  §  37.79(d)  to  remove 
reference  to  lost  or  unaccounted  for 
material.  The  requirement  to  establish  a 
lio-later-than-arrival  time  for  shipment 
of  category  1  quantities  has  been 
removed  as  the  licen.see  is  required  to 
maintain  constant  communication 
capability.  The  NRC  has  increased  the 
timeframe  for  the  no-later-than  arrival 
time  for  category  2  shipments  to  6 
hours. 

Comment  D26:  One  commenter  stated 
that  when  shipping  radioactive  material 
meeting  the  requirements  of  HR(^Q  and 
RAMQC  the  requirements  should 
include  having  two  forms  of 
communications  available  at  all  times 
for  reporting  incidents  and  reque.sting 
assi.stance. 

Rejiponse:  The  NRC  agrees  and 
included  a  requirement  for  redundant 
communication  capability  for  ciitegory  1 
shipments  (RAMQC)  in  the  proposed 
rule.  The  final  rule  in  §  37.79{a)(l)(ii) 
requires  licensees  to  “Ensure  that 
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redundant  communications  are 
established  that  allow  the  transport  to 
contact  the  escort  vehicle  (when  used) 
and  movement  control  center  at  all 
times.  Redundant  communications  may 
not  be  subject  to  the  same  interference 
factors  as  the  primary  communication.” 
Redundant  communications  are 
required  to  mitigate  an  interruption, 
caused  by  either  natural  events,  such  as 
storms,  or  deliberate  actions,  such  as 
signal  jamming,  that  may  cause 
communications  to  be  lost  on  the 
primary  communication  device.  One  or 
more  additional  communication  devices 
must  be  available  to  operate 
independently  of  the  primary  device, 
thereby  minimizing  the  possibility  that 
whatever  disabled  the  primary  device 
will  impact  the  redundant  devices.  For 
category  2  shipments,  the  NRC  is  not 
requiring  a  redundant  means  of 
communication. 

The  requirements  for  HRCQ 
shipments,  other  than  the  category  1 
material,  are  beyond  the  .scope  of  this 
rulemaking. 

Comment  D27:  One  commenter  felt 
that  the  rule  should  be  revised  to 
require  the  licensee  to  provide  some 
level  of  armed  security  during  transport 
of  HRCQ. 

Response:  The  NRC  disagrees  and 
feels  that  the  physical  protection 
measures  in  place  are  adequate  without 
requiring  the  u.se  of  armed  .security 
personnel.  The  licensees  that  .ship 
category  1  quantities  of  radioactive 
material  by  road  would  be  required  to 
have  sufficient  protective  measures 
which  include:  A  movement  control 
center  that  maintains  periodic  position 
information  from  a  location  remote  from 
the  activity  of  the  transport  vehicle  or 
trailer  and  monitors  shipments  24  hours 
a  day,  7  days  a  week;  redundant 
communications  that  would  allow  the 
transport  to  contact  an  escort  vehicle; 
and  the  ability  to  communicate  an 
emergency  immediately  to  appropriate 
law  enforcement  agencies  that  would 
provide  an  armed  response.  Since  the 
appropriate  States  are  to  be  notified  in 
advance  of  the  shipment,  the  State  may 
decide  to  have  armed  escorts 
accompany  the  shipment  within  the 
State’s  borders. 

The  requirements  for  HRCQ 
shipments,  other  than  the  category  1 
material,  are  beyond  the  scope  of  this 
rulemaking. 

Comment  D28:  One  commenter 
suggested  adding  an  exemption  to 
§  37.79  for  shipments  transported  a» 
Exclusive  Use,  in  accordance  with  49 
CFR  173.441.  The  commenter  noted  that 
package  tracking  systems  are  necessary 
when  a  carrier  handles  multiple 
consignments  on  single  vehicles  and 


when  packages  traver.se  through 
delivery  hubs.  The  commenter  noted 
that  an  exclusive  u.se  shipment  removes 
the  risk  of  lost  or  mi.sdirected  packages 
and  would  provide  the  same  level  of 
control  as  a  package  tracking  system. 

The  commenter  noted  that  adding  the 
exemption  would  give  the  licensee  the 
ability  to  transport  their  own  category  1 
materials. 

Response:  The  NRC  disagrees  with  the 
comment  and  does  not  believe  that  an 
exemption  is  appropriate  for  shipments 
transported  as  Exclusive  U.se.  The 
shipment  .should  still  have  the  same 
security  measures  applied  even  if  the 
shipment  is  in  a  dedicated  truck.  While 
it  might  remove  the  risk  of  a  misdirected 
package,  it  does  not  remove  the 
possibility  that  the  material  could  be 
.stolen  during  transport.  The  licensee  is 
allowed  to  transport  its  own  category  1 
or  category  2  material  under  the  rule. 

Comment  D29:  One  commenter  was 
disappointed  that  the  proposed  rule  did 
not  contain  the  requirement  for  GPS 
tracking  for  trucks  carrying  category  2 
quantities  of  radioactive  material  that 
was  requested  in  PRM-71-13  or, 
alternatively,  for  the  rule  to  give 
Agreement  States  the  flexibility  to  bo 
more  stringent  than  NRC.  The 
commenter  was  disappointed  that  the 
NRC  did  not  request  comments  on  the 
issues  raised  in  the  petition  nor 
provided  any  further  discussion  or 
explanation  for  not  including  the  two 
recommendations  in  the  propo.sed  rule. 
The  commenter  noted  that  NMED  data 
shows  that  since  the  letter  was  sent, 
another  truck  carrying  radiography 
sources  was  stolen,  and  the  commenter 
further  noted  that  it  only  takes  one  to 
become  the  terrorist  event.  The 
commenter  noted  that  GPS  tracking  is 
very  inexpensive  and  an  easy  way  to 
help  with  rapid  recovery  should 
preventative  measures  fail  and  that  GPS 
tracking  for  category  2  sources  should 
be  required. 

Response:  The  NRC  reevaluated  the 
need  for  requiring  GPS  tracking  for 
trucks  carrying  category  2  quantities  of 
material.  The  NRC  continues  to  disagree 
with  the  comment.  Tracking  a  truck  can 
be  misleading  as  either  the  source  or  the 
device  containing  the  source  can  be 
removed  and  the  GPS  would  provide  no 
benefit.  There  is  no  easy  method  of 
placing  the  GPS  tracking  mechanism  on 
either  the  source  or  device.  While  GPS 
could  help  with  locating  the  truck,  the 
source/device  may  not  still  be  on  the 
truck.  For  devices  in  or  on  a  vehicle,  the 
licensee  is  supposed  to  maintain  control 
and  have  constant  surveillance  of  the 
material  or  use  a  method  to  disable  the 
vehicle.  The  NRC  believes  that  these 
measures  are  adequate.  As  for  the 


compatibility  of  the  provisions,  the 
provisions  need  to  remain  compatibility 
B  because  there  are  significant 
transboundary  implications. 

Comment  f)30:  One  commenter  noted 
that  the  shipping  requirements  are 
somewhat  (iemanding  with  the 
authorized  shippers  having  added 
re.sponsibilities.  The  commenter 
assumed  that  the  Commission  will 
communicate  with  the  shipping 
agencies  accordingly.  The  commenter 
noted  that  the  addition  of  GPS 
capabilities  combined  with  vehicle/ 
trailer  alarms  with  remote  features  will 
be  an  added  expense.  Another 
commenter  asked  how  to  find  the 
approved  carriers. 

Response:  The  NRC  is  not  sure  what 
the  commenter  meant  by  authorized 
shipper,  but  a.ssumes  that  it  refers  to  the 
licensee  that  is  shipping  the  material. 
The  NRC  is  al.so  uncertain  what  the 
commenter  meant  by  shipping  agencies, 
but  assumes  that  the  term  refers  to 
common  carriers.  Common  carriers  do 
not  have  any  responsibilities  under  part 
37  as  the  NRC  does  not  regulate  the 
carrier.  It  is  each  licensee’s 
responsibility  to  make  sure  that  its 
shipments  are  compliant  wdth  the 
regulations.  The  NRC  believes  that  the 
requirements  in  subpart  D  are  necessary 
for  the  safe  transport  of  category  1  and 
category  2  quantities  of  radioactive 
material.  The  regulations  do  not  require 
the  licensee  to  u.se  GPS  or  vehicle/trailer 
alarms  during  shipment  of  the  material. 
Alarms  may  be  necessary,  however,  if 
the  material  is  stored  in  the  vehicle  or 
trailer  while  the  vehicle  is  unoccupied. 
The  NRG  does  not  approve  the  carriers. 

Comment  D31:  One  commenter  stated 
that  §  73.35  is  not  clear  on  what  to 
include/exclude  from  the  calculation  for 
“net  weight.”  The  commenter  indicated 
that  if  the  “net  weight”  is  intended  to 
include  only  the  weight  of  the  nuclear 
or  radioactive  material  contained  in  the 
irradiated  fuel,  then  this  should  be 
clearly  stated.  The  commenter  noted 
that  calculation  by  “exclusion”  may 
lead  to  wide  variation  in  interpretation. 

Response:  The  rule  addresses  the 
irradiated  reactor  fuel  weighing  100  g 
(0.22  lb)  or  less  in  net  weight  of 
irradiated  fuel,  exclusive  of  cladding  or 
other  structural  or  packaging  material, 
and  that  has  a  total  external  radiation 
dose  rate  in  excess  of  1  Gray  (100  rad) 
per  hour  at  a  distance  of  1  m  (3.3  ft) 
from  any  accessible  surface  without 
intervening  shielding. 

Comment  D32:  One  commenter 
proposed  an  exemption  for  the 
aggregation  of  packages  that 
individually  each  contain  less  than  a 
category  2  quantity  of  material  and  were 
in  a  package  with  an  external  volume 
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exceeding  1  cubic  foot  and  with  a  mass 
exceeding  100  pounds.  The  commenter 
noted  that  these  parameters  would 
present  a  practical,  individual  harrier  to 
theft.  The  commenter  al.so  suggested,  as 
an  alternative,  the  addition  of  a  specific 
activity  threshold  to  the  category  2 
table,  and  materials  not  exceeding  the 
specified  concentration  values  (sum  of 
fractions  could  he  applied  to  packages 
containing  multiple  radionuclides  of 
interest)  would  be  exempted  from  the 
niquirements. 

Hf;spons(r  The  NRC  disagrees  that  the 
parameters  described  w'ould  present  a 
practical  barrier  to  theft.  The 
requirements  do  not  allow  an  individual 
licensee  to  aggregate  less-than-category- 
2-quantity  packages  of  material  to 
exceed  category  2  limits  for  an 
individual  shipment  unless  the 
shipment  complies  with  10  CFR  part  37 
requireimmts.  If  two  or  more  packages, 
each  containing  less  than  a  category  2 
(piantity,  in  aggregate  reach  or  exceed  a 
category  2  quantity  in  a  .shipment  from 
one  NRC  licensee,  the  licensee  would  he 
required  to  meet  applicable  suhpart  D 
requirements  before  shipping. 

The  NRC  did  consider  specific 
activity  and  grants  an  exemption  as 
stated  in  §37.1 1(c),  which  states  that 
licensees  that  possess  radioactive  wa.ste 
that  contains  category  1  or  category  2 
quantities  of  radioactive  material  are 
exempt  from  the  requirements  of 
suhpart  B,  C.  and  D  of  10  CFR  part  37, 
unless  the  radioactive  waste  contains 
discrete  sources,  ion-exchange  resins,  or 
activated  material  that  weighs  le.ss  than 
2,000  kg  (4,409  lbs). 

Comment  D'.t3:  One  commenter  noted 
that  category  1  rail  shipments  should  be 
by  dedicated  trains. 

nespansa:  The  NRC  disagrees  with  the 
comment.  There  is  no  security  or  health 
and  safety  basis  for  requiring  dedicated 
trains  for  rail  shipments  of  category  1 
quantities  of  radioactive  material. 

Comment  DJO.  'rhe  proposed  rule 
contained  a  provision  that  would 
require;  the  licensee  to  have  an  NRC- 
ap{)roved  monitoring  plan  to  ensure  that 
no  unauthorized  access  to  the  shipment 
takes  place  while  the  shipment  is  in  a 
railroad  classification  yard.  The  NR(] 
specifically  sought  comment  on  the 
feasibility  of  this  requirement. 
Commenters  were  requested  to  provide 
information  on:  (1)  Whether 
surveillance  of  the  shipment  could  h(; 
accomplished  while  in  the  classification 
yard;  (2)  whether  the  classification  yard 
would  allow  an  individual  to 
accompany  a  shipment  while  the 
shipment  is  held  in  the  classification 
yard;  and  (3)  w'hat  precautions  might  be 
necessary  from  a  personal  safety 
standpoint.  Five  commenters  provided 


responses  to  the  specific  questions  on 
this  subject. 

Of  the  commenters  that  addres.sed  the 
que.stions  on  the  monitoring  plans  for 
use  in  railroad  classification  yards,  only 
one  commenter  gave  an  answer  other 
than  unknown.  The  commenter  noted 
that,  due  to  insurance  and  liability 
concerns,  it  was  highly  unlikely  that  the 
classification  yard  would  allow  an 
individual  to  accompany  a  .shipment. 
The  commenter  noted  that  DOT 
regulations  were  sufficient  for  personal 
.safety  from  a  radiological  perspective. 

In  addition  to  those  that  addres.sed  the 
specific  questions,  two  commenters 
provided  comment  in  this  area.  One 
commenter  indicated  that  additional 
monitoring  while  the  shipment  is  in  a  , 
railroad  classification  yard  is  an 
impractical  and  unenforceable 
requirement.  The  commenter  noted  that 
the  .systems  that  are  currently  in  place 
are  sufficient.  One  commenter  stated 
that  remote  monitoring  of  the  package 
and  not  the  railcar  is  necessary  in  a 
classification  yard. 

Response:  The  NRC  has  decided  not 
to  include  the  provision  for  an  NRC- 
approved  monitoring  plan  for  the  time 
that  a  shipment  is  located  in  a  railroad 
cla.ssification  yard.  The  NRC  agrees  that 
DOT  regulations  are  sufficient. 

Comment  D35:  One  commenter  asked 
if  the  requirement  for  continuous  and 
active  monitoring  by  licen.sees  applies 
only  to  shipments  carried  by  the 
licensee.  The  commenter  noted  that 
real-time  information  is  not  available  to 
the  licensee  when  a  carrier  is  used. 

Response:  The  continuous  and  active 
monitoring  of  category  1  .shipments, 
whether  by  the  licensee  or  by  a  carrier, 
is  the  responsibility  of  the  licensee.  It  is 
also  the  licen.seq’s  responsibility  to 
ensure  that  its  carrier  has  the 
capabilities  for  continuous  and  active 
monitoring.  Any  time  a  shipment  is 
enroute,  the  licensee  mu.st  be 
knowledgeable  of  its  whereabouts, 
w'hich  can  he  verified  by  a  phone  call 
to  the  movement  control  center  or  other 
means  of  communication.  This  provides 
licensees  with  flexibility  to  design 
continuous  and  active  monitoring 
systems  that  meet  their  unique 
circumstances.  A  licensee  may  u.se  a 
carrier  or  third-party  communications 
center  in  lieu  of  establishing  one  itself. 

Comment  D36:  One  f:ommenter  asked 
if  FedEx’s  tracking  system  is  considered 
to  be  proven  and  reliable  as  they  are  the 
primary  carrier  of  radioactive  material. 

Response:  The  NRC  does  not 
prescribe  a  particular  system  for 
tracking  shipments.  The  NRC 
regulations  describe  the  performance 
characteristics  for  a  method  used  for 
category  2  shipments  and  does  not 


endorse  any  particular  company.  The 
regulations  require  licen.sees  to  use 
carriers  that  have  an  established 
package  tracking  system  which  is  a 
documented,  proven,  and  reliable 
system  routinely  used  to  transport 
objects  of  value.  This  gives  licen.sees  the 
flexibility  to  use  tracking  sy.stems  that 
work  within  their  organization.  The 
package  tracking  system  mu.st  allow  the 
shipper  or  transporter  to  identify  when 
and  where  the  package  was  last  located 
and  when  it  should  arrive  at  the  next 
point  of  control.  The  NRC,  does  not 
object  to  the  use  of  Federal  Express,  as 
long  as  they  continue  to  meet  these 
requirements. 

Comment  D37:  One  commenter  asked 
how  the  security  provision  must  be 
implemented  when  using  a  freight 
forwarder. 

Response:  Transportation  .security 
requirements  will  .still  apply  to 
shipments  using  a  freight  forwarder. 

The  NR(]  expects  licen.sees  to  ensure 
that  their  shipments  are  received  by  the 
recipient  in  a  timely  manner  and  that 
any  suspicious,  attempted,  or  actual  acts 
against  a  shipment  woidd  be  quickly 
detected,  a.ssessed,  and  immediately 
reported  to  law  enforcement  authorities. 

Continent  D38:  One  commenter 
questioned  who  would  be  responsible 
for  complying  with  the  security 
requirements  when  a  carrier  aggregates 
the  material  during  transport  or  storage 
incidental  to  transport.  The  commenter' 
noted  that  it  would  he  logical  for  the 
responsibility  to  he  with  the  carrier. 

Response:  Lic  ensees  are  not 
responsible  for  packages  that  are 
aggregated  by  the  carrier  as  tong  as  the 
individual  lic;en.see  does  not  (;xcc;ed 
c;ategory  2  thresholds.  The  licensees  an; 
not  responsible  if  the  carrier  picks  up 
radioac;tive  material  from  multiple 
locations  that,  in  the  aggrc:gate,  nu;t;t  or 
exceed  the  category  2  threshold.  sinc:e 
the  licen.se(;.s  hav'c;  no  knowlc;dge  of 
what  the  total  quantity  of  material  might 
be  in  the  shipment.  The  NRC  does  not 
ri;gulate  the  carrier. 

Comment  D33:  One  commenter 
suggested  using  a  table  to  denote 
applic;ahility  for  the  different  types  of 
shipments  in  §37.73  as  the  paragraph 
format  w'as  confusing. 

Response:  The  NRC  has  added  a  table 
to  denote  applicability  for  different 
types  of  shipments  to  the 
implementation  guidance. 

(Comment  D40:  One  commenter 
indic;ated  that  synchronization  of  the 
NRC  and  DOT  requirements  should  be 
addressed.  The  commenter  noted  that 
the  rulemaking  does  not  discuss  the 
connt;ction  between  the  NRC  and  DOT 
requirements  cm  .security  and  physical 
protection.  The  c;ommentc;r  noted  that 
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the  rulemaking  appears  to  regulate 
carriers  even  if  only  for  security 
purposes.  The  commenter  felt  that  this 
situation  could  violate  the  separation  of 
responsibilities  that  the  two 
organizations  have  and  will,  at  a 
minimum,  create  confusion  among 
carriers.  One  commenter  felt  that  the 
rule  should  more  closely  align  with  the 
HOT  requir(!ments  for  HRf^Q  shipments 
for  routes  used.  One  commenter  asked 
if  there  has  been  coordination  between 
DOT  and  NRC  regarding  security  during 
transport,  particularly  in  light  of 
HM2.32F. 

lirspnnse:  The  NRC  shares 
responsibility  for  the  safe  and  secure 
transport  of  radioactive  material  with 
DOT  and  DHS.  The  NRC'  has  a 
Memorandum  of  Understanding  (MOU) 
with  DOT  for  .safety  and  is  currently  in 
the  process  of  developing  an  MOU  with 
DOE,  DIES/ and  DOT  on  transportation 
security  to  ensure  that  the  agencies 
work  together.  The  Commission  b»dieves 
that  it  is  necessary  and  appropriate  to 
require  licensees  to  implement  the 
propo.sful  requirements,  believes  that  the 
issuance  of  security  requirements  for  the 
transport  of  the  material  is  not  a 
significant  regulatory  impediment,  and 
believes  that  licensees  and  carriers  can 
.successfully  implement  the 
requirements  of  both  Title  49  and  Title 
10. 

Conimont  D41:  One  commenter  noted 
that  the  NRC’s  intent  for  shipments  of 
category  2  quantities  of  radioactive 
material  is  not  clear  for  licen.sees  that 
are  consignee,  shipper,  and  consignor, 
as  is  the  case  for  the  movement  of  most 
industrial  radiography  sources  used  in 
the  field.  The  commenter  noted  that  this 
common  situation  should  be  addressed 
for  clarity  either  by  inclusion  or 
exclusion  in  the  rule. 

Response:  The  situation  where  a 
licensee  is  transporting  its  own  material 
is  covered  by  §  37.79(a)(2). 

Comment  D42:  One  commenter  stated 
that  the  requirements  placed  on 
licensees  to  coordinate  with  and  to 
notify  the  LLEA  for  transport  of  category 
1  and  category  2  quantities  cannot  be 
qphieved  by  the  licensee  alone,  and  thus 
seem  unreasonable. 

Response:  The  NRC  disagrees  with  the 
comment.  The  rule  does  not  contain  any 
provisions  to  coordinate  with  the  LLEA 
for  transport  of  material.  Licensees  are 
required  to  notify  the  LLEA  if  a 
shipment  of  category  1  materials  is  lost 
or  missing.  The  NRC  continues  to 
believe  that  this  is  an  appropriate 
notification  and  sees  nothing 
unreasonable  in  the  requirement. 

Comment  D43:  One  commenter  (a 
State)  noted  that  a  number  of  shippers 
are  routing  around  States  that  charge 


fees  for  transportation  of  HRCQ 
shipments  of  radioactive  material  and 
that  this  results  in  longer  transportation 
times  and  greater  risk  for  shipment 
incidents  because  of  the  additional 
transit  time  and  miles  traveled.  The 
commenter  noted  that  because 
shipments  of  radioactive  material  an; 
being  routed  around  the  fee  .States,  they 
are  now  traveling  through  areas  when; 
there  is  little  training  and  coordination 
of  response  to  radioactive  material 
incidents  increasing  the  risk  and 
vulnerability.  The  commenter  suggested 
that  language  be  added  to  require  the 
shortest,  most  direct,  approved  route  for 
all  HR(]Q  shipments  and  to  prohibit 
avoidance  of  States  with  transportation 
fees.  The  commenter  further  suggested 
that  licensees  and  shippers  of  HRCQ 
materials  be  required  to  meet  and 
preplan  shipment  routes  with  .States  on 
an  annual  basis  to  ensure  the  States  are 
rj;ady  to  respond  to  incidents  as  needed. 

Response:  Routing  of  HRCQ  material 
lies  within  the  jurisdiction  of  DUT’s 
regulations  and  is  beyond  the  scope  f)f 
this  rulemaking.  For  category  1 
shipments,  the  licensee  is  required  to 
preplan  and  coordinate  with  the  .States 
along  the  shipment  route. 

Comment  D44:  One  commenter 
que.stionod  why  spent  fuel  was  not 
addressed  in  the  rule. 

Response:  The  rule  does  address 
transportation  security  of  small 
quantities  (less  than  100  grams)  of 
irradiated  fuel.  Transportation  security 
of  spent  fuel  is  being  addres.sed  in  a 
separate  rulemaking.  The  proposed  rule 
was  published  for  public  comment  on 
October  13,  2010;  75  FR  62695.  Mo.st  of 
the  licensees  impacted  by  10  CFR  part 
37  do  not  posse.ss  spent  fuel  and  large 
quantities  of  special  nuclear  material. 
Security  of  special  nuclear  material  and 
spent  fuel  security  is  addressed  in  10 
CFR  part  73  and  in  orders  that  were 
issued  to  specific  licensees  possessing 
the  material.  Security  for  independent 
spent  fuel  storage  installations  will  be 
addressed  in  a  future  rulemaking. 

Comment  D45:  One  commenter  noted 
that  the  link  for  Agreement  State 
contacts  did  not  appear  to  work. 

Response:  The  NRC  has  tested  the 
link  for  Agreement  State  contacts 
provided  in  the  response  to  Q4  and  it 
does  take  you  to  the  Web  page  on  the 
Agreement  States.  From  that  location, 
you  can  access  the  State  transportation 
contacts.  Part  37  contacts  will  not  be 
added  until  just  before  the  nile  is 
implemented. 

Comment  D46:  One  commenter  stated 
that  it  is  imperative  that  the 
requirements  for  the  transshipment  of 
radioactive  material  be  identical  to 
those  for  domestic  shipments,  and  urged 


the  NRC  to  work  with  other  F'ederal 
agencies  to  harmonize  the  regulations  so 
that  licensees  and  their  regulators  at  the 
Federal  and  .State  level  follow  consistent 
rules  for  all  shipments.  The  commenter 
suggested  general  licensing  of  carriers  as 
one  way  to  resolve  this  issue.  One 
commenter  asked  why  transuranic 
shipments  were  not  addressed  in  10 
(3'R  part  37  and  whether  these 
shipments  fell  under  other  security 
program  recjuirements.  Another 
commenter  asked  what  security 
requirements  covered  transshipments 
and  noted  that  it  does  not  make  sen.se 
to  impose  additional  security  on 
licensees,  if  transshi|)ments  are  not 
covered.  Another  commenter 
njcommended  consistent  regulations  for 
transshipments,  air  shipments,  and 
water  shipments  regardless  of  the 
f’ederal  authority  and  that  the  standards 
for  transshipments  must  be  consistent 
with  domestic  shipments.  The 
commenter  urged  the  NRC  to  provide 
leadership  in  promoting  consistency, 
perhaps  via  interagency  agreement.  I’he 
commenter  also  recommended  that  the 
licen.se  verification  system  (licensees 
and  shi{)ments  by  and  among  licensees) 
incorporate  all  RAMQC  shipments, 
regardless  of  the  Federal  authority 
under  which  they  are  made  and  that  the 
relevant  information  in  the  License 
Verification  System  be  appropriately 
shared  with  the  State  and  local 
authorities  involved  in  enforcement. 

Response:  The  NRC  does  not  have  any 
authority  over  transshipments  and  does 
not  regulate  common  carriers.  However, 
the  NRCEhas  provided  copies  of 
transportation  security  orders  to 
companies  that  transship  category  1 
quantities  of  radioactive  materials. 
These  companies  have  agreed  to 
voluntarily  implement  the  security 
requirements  for  transshipments.  DHS 
has  the  overall  lead  for  harmonizing 
transshipment  security,  and  the  NRC 
has  and  will  continue  to  work  with 
other  Federal  agencies  on  the  security 
requirements  for  transshipments.  The 
License  Verification  System  will  be 
available  to  Agreement  State  personnel. 

Comment  D47:  One  commenter 
recommended  that  NRC  work  with  the 
States  and  law  enforcement  groups  to 
determine  effective  ways  to  support 
transport  of  category  1  and  category  2 
quantities  of  radioactive  material. 

Response:  The  NRC  did  coordinate 
with  the  States.  The  Agreement  States 
were  involved  in  both  the  development 
of  the  orders  and  development  of  10 
CFR  part  37.  Law  enforcement  is  not 
involved  in  the  routine  transport  of 
category  1  and  category  2  quantities  of 
radioactive  material.  If  a  shipment  is 
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lost  or  stolen,  law  enforcement  would 
be  contacted  to  assist. 

E.  Miscellaneous 

Comment  El :  One  commenter  wanted 
a  clear,  concise  statement  that  the 
requirements  in  10  CFR  part  37 
supersede  the  Increased  Control  "Orders. 
The  commenter  suggested  adding  a 
second  paragraph  to  §  37.1. 

Response:  The  NRC  disagrees  with  the 
comment.  A  provision  in  the  rule  is  not 
necessary  to  note  that  the  rule 
supersedes  the  orders.  The  orders  will 
be  formally  rescinded  (withdrawn)  on 
the  effective  date  of  the  final  rule  in 
each  jurisdiction  (Agreement  State  or 
NRC). 

Comment  E2:  One  commenter  noted 
that  the  rule  does  not  contain  any 
punitive  provisions  regarding  situations 
where  employees  or  outside  persons 
compromise  safety  and/or  security.  The 
commenter  noted  that  there  are  no 
provisions  that  can  be  cited  in  the  event 
that  a  licensee  or  an  unlicensed  person 
attempts  to  or  gains  unauthorized 
access,  breaches  security  systems,  or 
otherwise  compromises  the  security  of 
radioactive  material. 

Response:  The  NRC  does  not  agree 
with  the  commenter’s  statement.  The 
propo.sed  rule  does  contain  punitive 
provisions  for  situations  where 
ernployees  or  outside  persons 
compromise  safety  and/or  .security. 
Specifically,  §  37.109  provides  for 
criminal  penalties.  Section  37.109  of 
subpart  G  states  that  section  223  of  the 
AFA  provides  criminal  sanctions  for 
violations  of  any  regulation  issued 
under  161b.,  IBli.,  or  161o.,  of  the  AFA. 
As  stated  in  §37.109.  all  relevant 
portions  of  this  final  rule  have  been 
issued  pursuant  to  one  or  more  of 
sections  161b.,  161i.,  or  161o.  of  the 
AEA.  Further,  there  are  other  applicable 
statutory  provisions  that  f)rovide 
punitive  sanctions  for  trespass  and 
sabotage  of  nuclear  facilities  or  fuel  that 
could  be  imposed  on  ernployees  or 
outside  persons  who  compromise  safety 
and/or  security. 

Comment  E3:  One  commenter  noted 
that  the  proposed  rule  fails  to  provide 
descriptions  in  most  sections  to  outline 
how  the  regulations  are  applicable  to  a 
master  materials  licensee  or  a  Federal 
agency.  The  commenter  felt  that  this 
lack  of  descriptions  follows  the  pattern 
of  the  previously  issued  increased 
controls  and  will  likely  result  in 
confusion  during  NRC  compliance 
inspections  at  master  materials  licensee 
facilities. 

Response:  A  master  material  licensee 
and  a  Federal  agency  are  still  a  licensee 
and  are  treated  the  same  as  any  other 
licensee.  While  a  master  material 


licensee  can  issue  permits  within  its 
organization  for  the  use  of  material,  the 
permittees  must  still  meet  the 
requirements  of  the  license  and  the 
regulations.  The  NRC  is  not  aware  of 
any  implementation  or  inspection  issues 
that  have  resulted  from  a  licensee  being 
a  master  material  licensee  or  a  Federal 
agency. 

Comment  E4:  Some  States  expressed 
concern  that  the  proposed  rule  would 
result  in  a  potential  increase  in 
workload  for  the  Agreement  State 
programs  and  that  many  States, 
particularly  smaller  States,  may  have 
trouble  accommodating  the  additional 
workload.  Some  of  the  Agreement  States 
also  noted  that  the  radiation  control 
programs  within  the  States  do  not  have 
the  necessary  expertise  to  handle  what 
are  essentially  “law  enforcement” 
activities,  nor  will  they  likely  be  able  to 
hire  additional  staff  to  undertake  these 
responsibilities.  They  also  noted  that 
many  of  the  proposed  changes  would 
impose  duties  that  are  beyond 
traditional  radiation  control  agency 
functions,  and  it  is  likely  that  they 
would  need  to  seek  amendments  to 
enabling  legislation  to  undertake  the 
activities.  One  commenter  stated  that 
since  the  regulatory  activities  formerly 
carried  out  under  the  NRC’s  Common 
Defense  and  Security  authority  are  being 
shifted  to  the  Agreement  States  becau.se 
the  rule  is  being  issued  under  the  NRC’s 
Health  and  Safety  authority,  the  NRC 
should  provide  the  funds  necessary  to 
pay  the  direct  costs  incurred  by  the 
Agreement  State  governments  in 
implementing  the  regulation.  One 
commenter  (a  vState)  indicated  that  NRC 
must  determine  if  funding  will  be 
provided  to  the  States  to  increase 
staffing  levels  to  implement  the  rule  or 
if  other  health  and  safety  programs 
should  be  cut. 

Response:  The  NRC  acknowledges 
that  the  rule  will  result  in  a  potential 
increase  in  workload  for  the  Agreement 
State  programs.  However,  this  is  not 
unique  to  10  CFR  part  37.  Any  time  the 
NRC  issues  a  rule  that  is  a  matter  of 
compatibility  for  the  Agreement  States, 
there  will  be  an  increased  workload  for 
the  States.  The  State  must  expend  some 
effort  to  adopt  the  regulations  and  to 
include  the  provisions  in  its  inspection 
programs.  These  costs  "are  addressed  in 
the  regulatory  analysis.  The  Agreement 
States  will  now  need  to  conduct  the 
security  inspections  ior  tho.se  facilities 
in  their  State  that  were  i.ssued  orders 
under  common  defense  and  security 
and  budget  for  those  inspections  instead 
of  being  reimbursed  by  the  NRC  for 
conducting  the  inspections.  The  NRC 
disagrees  that  the  rule  contains 
provisions  that  are  essentially  “law 


enforcement”  activities.  The  NRC 
assumes  that  the  commenters  are 
refeiting  to  the  regulatory  agency 
approval  of  the  reviewing  official.  The 
NRC  does  not  believe  that  this  is  a  law 
enforcement  function,  but  in  any  case, 
regulatory  agency  approval  of  the 
reviewing  official  has  been  removed  and 
is  not  in  the  final  rule.  As  for  the  NRC 
paying  the  direct  costs  of  increased 
staffing  levels,  the  NRC  is  not 
authorized  to  pay  the  .salary  costs  for 
Agreement  State  staff.  The  NRC  can  and 
will  continue  to  pay  for  the  necessary 
training  for  Agreement  State  staff. 

Comment  E5:  One  commenter  agreed 
with  the  proposed  provisions  to  remove 
the  concept  of  sensitive  information  as 
used  in  the  orders  and  address 
information  security  in  relevant  sections 
of  the  proposed  rule.  One  commenter 
noted  that  placing  all  of  the  security 
requirements  in  one  chapter 
significantly  enhanced  their  clarity.  One 
commenter  supported  the  NRC  decision 
to  forgo  conventional  significant  figure 
conventions  and  list  the  actual  curie 
activity  equivalents  to  three  figures  as 
many  licensees  use  curies  in  their 
activities  instead  of  Becquerels.  One 
commenter  supported  the  general 
objective  of  tbe  rulemaking.  Two 
commenters  supported  the  approach  to 
terminate  the  orders  coincident  with  the 
effective  date  of  the  rule  in  each 
jurisdiction  to  avoid  potential  confusion 
and  noncompliance.  One  commenter 
expressed  general  support  for  the 
overall  rulemaking  and  suggested 
enhancements  in  the  transportation 
.security  area.  Several  commenters 
supported  placing  the  .security 
requirements  in  a  rule  instead  of  in 
orders  as  it  allows  for  public  input  and 
shows  the  American  population  steps 
that  arc  being  taken  to  ensure  their 
security. 

Response:  No  response  necessary. 
.Suggested  enhancements  were 
considered  as  .separate  comments. 

Comment  E6:  One  commenter 
suggested  that  the  NRC  develop 
programs  and  information  packets  to  all 
involved  (regulatory  personnel, 
shipping  agencies,  law  enforcement 
agencies.  Governors)  so  that  everyone 
can  be  on  the  same  page. 

Response:  The  NR('  does  have 
information  on  its  Web  site.  Information 
on  radioactive  material  security  can  be 
found  at  http:/ hvww. nrc.gov/securiiy/ 
byproduct. ht ml  and  information  on 
radioactive  material  transportation  at 
http  ://www.  n  n  :.go  v/mnteri  als/ 
transportation  html.  These  sites  provide 
links  to  a  variety  of  source  documents 
and  specific  NRG  security  enhancement 
activities,  including  those  on  a  Web 
page  on  current  NRC  radioactive 
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material  security  orders  and 
requirements  {http://wn'w. nrc.gov/ 
secuhty/byproduct/orders.html)  and  a 
Web  page  on  material  transportation 
regulations,  guidance,  and 
communications  [http://wivw.nrc.gov/ 
materials/transportation/regs-guides- 
comm.html)-  The  NRC  also  routinely 
participates  in  interagency  efforts,  such 
as  the  Task  Force  on  Radiation  Source 
Protection  and  Security,  where  subjects 
of  common  interest  are  discussed. 

Comment  E7:  One  commenter  (a  State 
agency  that  possesses  radioactive 
material  subject  to  the  rule)  stated  that 
the  State  would  not  provide  the 
additional  funding  necessary  to 
implement  the  requirements  in  10  CFR 
part  37. 

Response:  Licensees  are  responsible 
for  implementing  and  complying  with 
relevant  regulations.  A  licensee  may 
always  request  an  exemption  from 
specific  aspects  of  the  requirements  for 
its  regulator  to  consider. 

Comment  E8:  One  commenter  stated 
that  the  phrase  ‘Background  Check’  was 
used  inconsistently  and  seemed  to  mean 
different  things  in  different  places.  The 
commenter  recommended  reviewing  the 
rule  text  for  consistent  use  of  all 
terminology. 

Response:  The  term  “background 
check”  is  only  used  in  the  rule  in  the 
context  of  the  Bureau  of  Alcohol, 
Tobacco,  Firearms,  and  Explosives 
background  checks.  The  term  is  used 
consistently  in  the  rule.  The  NRC  tries 
to  be  consistent  within  the  document, 
and  any  inconsistencies  identified  have 
been  corrected. 

Comment  E9:  Three  commenters 
addressed  plain  language  in  the  rule. 
One  commenter  suggested  using  “you” 
instead  of  “licensee,”  pointed  out  some 
long  sentences,  and  noted  some  use  of 
passive  instead  of  active  voice.  One 
commenter  suggested  rewriting  the  rule 
to  address  these  concerns.  Another 
commenter  noted  that  a  single  standard, 
clearly  spelled  out  in  living  room 
language,  would  better  meet  the  need  of 
all  licensees.  One  commenter  noted  that 
the  rule  did  not  meet  the  goal  or  the 
intent  of  the  President’s  directive. 

Response:  The  NRC  has  considered 
the  editorial  changes  and  made  changes 
as  appropriate. 

Comment  ElO:  One  commenter  noted 
that  10  CFR  part  37  does  nothing  to 
improve  the  security  of  radioactive 
materials  that  could  be  introduced  into 
the  United  States  from  foreign  origins. 

Response:  The  NRC’s  regulations  only 
apply  once  the  radioactive  material  is  in 
the  U.S.  The  NRC  does  not  have 
authority  over  material  in  foreign 
countries. 


Comment  El  1:  One  commenter  noted 
that  while  the  rule  will  help  protect  the 
United  States  from  terrorists,  we  should 
be  thinking  of  the  environmental 
consequences. 

Response:  The  NRC  prepared  an 
environmental  assessment  to  support 
the  rulemaking. 

Comment  El 2:  One  commenter 
suggested  that  the  concept  of  what 
category  1  and  category  2  quantities  are 
should  be  introduced  earlier  in  the 
summary  and  background  sections  to 
ensure  that  the  distinction  between 
radioactive  materials  and  category  1  and 
2  quantities  of  radioactive  material  is 
clear  and  that  each  term  is  used 
appropriately. 

Response:  The  NRC  disagrees  with  the 
comment.  The  summary  notes  that  the 
rule  establishes  security  requirements 
for  category  1  and  category  2  quantities 
of  radioactive  material  and  that  the 
category  1  and  category  2  thresholds  are 
based  on  the  IAEA  Code  of  Conduct. 

The  NRC  believes  that  the  Statements  of 
Consideration  adequately  describe  the 
material  and  are  clear  on  what 
radioactive  material  is  covered  by  the 
rule. 

Comment  El 3:  One  commenter  noted 
that  since  few  changes  were  made  by 
NRC  as  a  result  of  Agreement  States 
comments  on  the  predecisional  draft  of 
the  proposed  regulations,  the  NRC 
should  make  available  to  the  Director  of 
the  Office  of  Management  and  Budget 
(OMB)  any  written  communications 
submitted  to  the  agency  by  State 
officials,  including  State  comments  on 
the  pre-decisional  draft  of  10  CFR  part 
37. 

Response:  The  NRC  made  a  number  of 
changes  in  response  to  Agreement  State 
comments  on  the  predecisional  draft  of 
the  proposed  rule.  The  NRC  did  not 
make  changes  to  the  major  issues  on  the 
reviewing  official,  background 
investigation,  and  temporary  jobsites, 
but  specifically  invited  comment  on 
these  issues  in  the  proposed  rule.  Major 
differences  with  the  States  were 
identified  to  the  Commission  as  is 
common  practice.  The  NRC  does  not 
provide  any  comments  to  OMB,  other 
than  comments  on  the  information 
collection  associated  with  the  rule. 

Comment  E14:  One  commenter  stated 
that  the  title  of  the  rule  should  also 
include  a  reference  to  the  protection  of 
information  (SGI-M  and  SUNSI).  The 
commenter  also  stated  that  references  to 
the  protection  of  information  need  to  be 
made  more  consistent  throughout  the 
rule  as  most  sections  and  subsections 
only  require  implementation  if 
individuals  have  access  to  category  1 
and  category  2  quantities  of  radioactive 
material.  The  commenter  stated  that 


those  having  access  to  safeguarded  or 
sensitive  information  also  need  to  be 
included  in  the  majority  of  the  sections 
in  the  rule,  and  the  NRC  should 
consider  the  inclusion  of  10  CFR  part  73 
among  the  list  of  provisions  of  parts 
affecting  licensees  in  §  37.1. 

Response:  The  NRC  disagrees  with  the 
comment.  Part  73  contains  the  physical 
protection  requirements  for  special 
nuclear  material  as  well  as  requirements 
for  protection  of  SGI.  Reference  to  the 
SGI  provisions  in  10  CFR  part  73  were 
added  to  parts  30,  35,  etc.,  as  part  of  the 
SGI  rule  that  was  published  in  the 
Federal  Register  on  October  24,  2008; 

73  FR  63546.  References  to  10  CFR  part 
73  are  included  at  appropriate  locations 
in  10  CFR  part  37.  Section  37.1  contains 
the  purpose  of  10  CFR  part  37  and  does 
not  include  a  reference  to  any  affected 
provisions  of  other  NRC  rules. 

Comment  El5:  One  commenter  stated 
that  the  rule  (and  orders)  moves  the 
emphasis  for  security  away  from 
engineered  controls  toward 
administrative  controls  and  that  this 
goes  against  decades  of  NRC  safety 
policy  and  generally-accepted  safety 
philosophy. 

Response:  The  NRC  disagrees  with  the 
comment.  Part  37  contains  a  mix  of 
engineered  controls  and  administrative 
controls. 

Comment  E16:  One  Agreement  State 
expressed  disappointment  in  what  was 
viewed  to  be  the  overly  prescriptive 
content  of  the  proposed  rule  and  the 
resurgence  of  issues  that  were 
previously  discussed  and  agreed  upon 
as  resolved  in  the  orders.  One 
Agreement  State  indicated  that  the 
operational  and  practical  understanding 
of  the  orders,  together  with  the 
knowledge  of  the  effectiveness  of  the 
orders  that  the  collective  Agreement 
States  have  gained  during  this  time, 
should  be  taken  into  consideration  by 
the  NRC.  Other  Agreement  States  noted 
disappointment  and  concern  that  many 
concepts  that  were  discussed  at  length 
during  the  development  of  the  orders 
and  rejected  by  the  orders  working 
groups/steering  committees  now  appear 
in  this  proposed  rule.  They  further 
noted  that  they  disagree  with  the  new 
provisions  and  do  not  believe  that  the 
added  benefit  warrants  the  significant 
resource  burden  that  would  be  incurred. 
One  Agreement  State  felt,  that  the  rule 
contained  too  many  prescriptive  items 
and  was  not  adequately  performance 
based.  One  commenter  noted  that  the 
knowledge  and  understanding  that  the 
Agreement  States  have  obtained  during 
implementation  of  the  orders  should  be 
helpful  to  the  NRC  in  improving  the 
rulemaking. 
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Response:  The  rulemaking  process  is 
a  more  deliberative  process  than  what  is 
used  to  develop  an  order.  The  10  CFR 
part  37  working  group  also  had 
additional  information  to  consider  that 
included  information  from  lessons 
learned,  implementation  issues, 
inspection  issues,  recommendations 
from  other  reviews,  as  well  as  the 
comments  on  the  preliminary  rule 
language.  In  some  cases  the  10  CFR  part 
37  working  group  and  steering 
committee  came  to  a  different  resolution 
than  that  for  the  orders.  Agreement  State 
experience  was  utilized.  There  were 
Agreement  State  repre.sentatives  on  the 
10  CFR  part  37  working  group  and  on 
the  steering  committee  that.brought 
their  experience  to  the  discussions.  In 
some  areas  where  agreement  could  not 
be  reached,  the  NRC  sought  public 
comment  on  the  issue  to  better  inform 
the  final  decision. 

Comment  El  7:  One  commenter 
suggested  that  the  NRC  reconsider  its 
decision  to  use  the  .same  software 
developers  for  the  verification  system  as 
were  used  for  the  National  Source 
Tracking  System  based  on  the  multiple 
continuing  problems  with  the  system. 

Response:  The  comment  is  beyond  the 
scope  of  the  rulemaking. 

Comment  E18:  Two  commenters 
suggested  that  NRC  conduct  one  or  more 
additional  public  workshops  prior  to 
submitting  the  draft  final  rule  and 
j  implementation  guidance  to  the 
Commission  for  approval.  The 
commenters  noted  that  the  NRC  could 
explain  at  the  meeting  how  it  addressed 
and  resolved  the  more  significant  or 
controversial  topics  addressed  by  the 
public  comments.  The  commenters 
noted  that  the  September  2008 
workshop  that  NRC  conducted  on  the 
Security  and  Continued  Use  of  Cesium- 
137  Chloride  sources  could  serve  as  an 
excellent  model  for  such  workshops. 

One  commenter  suggested  holding 
public  meetings  to  discuss  the 
regulatory  analysis  document  and 
receive  insights  and  perspectives  on  its 
content. 

Response:  The  NRC  does  not  plan  to 
hold  any  public  meetings  or  workshops 
on  the  10  CFR  part  37  final  rule.  The 
public  was  provided  opportunity  to 
provide  input  on  the  rule  and  regulatory 
analysis  during  the  public  comment 
period.  The  NRC  considered  the 
comments  received  and  made  changes 
to  the  rule  and  supporting  documents  as 
appropriate. 

Comment  El9:  Two  commenters 
•stated  that  continued  stakeholder  input 
and  involvement  in  the  security  area  are 
essential  and  requested  that  the  NRC 
allow  substantive  opportunities  to 
engage  industry  over  the  next  4  years  on 


the  myriad  of  issues  that  the 
Congressionally  mandated  Radiation 
Sofirce  Protection  and  Security  Task 
P’orce  is  addressing  as  all  stakeholders 
continue  to  work  collectively  toward 
mutual  safety  and  security  objectives. 

Response:  Continued  stakeholder 
involvement  in  the  .security  area  is 
beyond  the  scope  of  this  rulemaking. 

Comment  E20:  Two  commenters 
noted  that  the  NRC  does  not  routinely 
share  the  technical  basis  for 
rulemakings  with  stakeholders  and 
recommended  that  this  become  routine 
practice.  The  commenters  noted  that 
providing  the  technical  basis  may  have 
proven  helpful  for  this  rule. 

Response:  Stakeholder  involvement  in 
regulatory  basis  development  is  beyond 
the  scope  of  this  rulemaking.  The 
decision  to  solicit  stakeholder  input 
during  the  development  of  the 
regulatory  (technical)  basis  for  a 
potential  rule  is  decided  on  a  case-by¬ 
case  basis.  The  NRC  does  obtain 
stakeholder  input  more  routinely  than  it 
did  a  few  years  ago.  The  NRC  did  obtain 
stakeholder  input  during  the 
development  of  the  technical  basis  for 
the*  transportation  security  portion  of 
this  rulemaking. 

Comment  E21:  One  commenter  stated 
that  the  NRC  should  conduct 
inspections  to  ensure  th.at  licensees  are 
following  the  requirements  and  that  the 
focus  on  compliance  verified  by 
inspection  should  receive  greater 
emphasis  instead  of  imposing  additional 
administrative  burdens  based  on 
authorized  use.  Another  commenter 
noted  that  the  NRC  must  ensure 
compliance  through  periodic 
inspections  as  is  currently  done.  Several 
commenters  recommended  that  the  NRC 
perform  compliance  audit  based  reviews 
similar  to  what  was  done  after  the 
orders  were  implemented.  The 
commenter  noted  that  the  reviews  were 
done  with  a  level  of  discretion  and 
without  citation  as  long  as  the  licensee 
made  significant  efforts  to  address  the 
orders.  One  commenter  requested  that 
the  inspection  frequency  be  modified  to 
more  closely  coincide  with  the  risk. 

Response:  The  NRC  will  conduct 
inspections  to  ensure  that  licensees  are 
complying  with  10  CFR  part  37 
requirements.  The  inspections  will  be 
conducted  as  part  of  the  normal 
inspection  program.  The  comment  on 
inspection  frequency  is  beyond  the 
scope  of  the  rulemaking  as  the 
inspection  frequency  is  not  set  by  the 
rule. 

Comment  E22:  One  commenter  noted 
that  a  new  licensee  must  have  the 
physical  protection  measures  in  place 
prior  to  a  license  being  issued  and  that 
this  would  be  part  of  any  prelicensing 


inspection.  The  commenter  noted  that 
the  agency  should  ensure 
implementation  before  i.ssuing  a  license. 

Response:  The  NRC  agrees  that 
licensees  should  have  the  majority  of 
the  provisions  in  place  before  the 
license  is  issued;  some  measures  could 
not  be  implemented  until  material  is 
actually  at  the  facility.  The  NRC 
conducts  prelicensing  inspections 
before  granting  a  license  to  anyone  that 
would  be  authorized  to  possess  category 
1  or  category  2  quantities  of  radioactive 
material. 

Comment  E23:  One  commenter  noted 
that  certain  materials  licensees  would 
remain  subject  to  the  SGI  requirements. 
The  commenter  recommended  that 
conforming  changes  to  10  CFR  part  73 
be  included  as  part  of  the  regulation 
development  under  10  CFR  part  37^  to 
ensure  efficiency,  clarity,  and  help 
ensure  compliance.  The  commenter 
noted  that  SECY-09-0181  was  silent  on 
the  timing  of  the  future  rulemaking  to 
revise  10  CFR  part  73  to  remove  the  SGI 
handling  requirements  for  licensees 
subject  to  10  CFR  part  37. 

Response:  The  changes  to  10  CFR  part 
73  to  revise  the  SGI  requirements  are 
beyond  the  scope  of  this  rulemaking. 
The  timing  of  any  potential  changes  to 
10  CFR  part  73  is  unknown  at  this  time. 

Comment  E24:  One  commenter  noted 
that  the  rule  could  result  in  institutions 
choosing  to  store  materials,  including 
waste,  in  separate  locations.  The 
commenter  noted  that  this  could  cause 
logistical  problems  to  keep  track  of  the 
material  and  could  inadvertently 
increase  the  risk  to  the  security  of  these 
materials. 

Response:  A  licensee  may  choose  to 
store  radioactive  materials,  in  any  form, 
in  separate  locations  to  avoid  being 
subject  to  the  proposed  security 
requirements.  Such  action  would  not 
conflict  with  the  intent  of  the  proposed 
rule,  which  is  to  limit  access  to  an 
aggregated  category  2  quantity  of 
radioactive  material  listed  in  Table  1. 
Aggregated,  for  purposes  of  this  rule, 
means  accessible  by  breach  of  a  single 
physical  barrier. 

Comment  E25:  One  commenter  made 
several  comments  related  to  a  change  in 
the  annual  occupational  radiation  dose 
to  a  lower  range  and  how  it  would 
impact  the  licensee. 

Response:  These  comments  are 
beyond  the  scope  of  the  rulemaking  as 
the  proposed  rule  did  not  include  any 
changes  to  the  annual  occupational 
radiation  dose.  These  comments 
appeared  to  be  filed  under  the  wrong 
docket  and  were  provided  to  the  NRG 
working  group  that  is  looking  at 
possible  changes  to  10  GFR  part  20. 
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rv.  Discussion  of  Final  Amendments  by 
Section 

Section  20.2201(c)  Reports  of  Theft  or 
Loss  of  Licensed  Material 

This  section  is  revised  to  include  a 
reference  to  the  reporting  requirements 
in  10  CFR  part  37  so  that  a  licensee  is 
not  required  to  file  duplicate  reports  for 
the  same  event. 

Section  30.6  Communications 

This  section  is  revised  to  include  a 
reference  to  the  new  10  CFR  part  37. 

Section  30.13  Carriers 

This  section  is  revised  to  include  10 
CFR  part  37  in  the  list  of  regulations 
that  exempt  common  carriers. 

Section  30.33  General  Requirements 
for  Issuance  of  Specific  Licenses 

Paragraph  (a)(4)  is  revised  to  include 
a  reference  to  the  new  10  CFR  part  37. 

Section  32. 1  Purpose  and  Scope 

10  CFR  part  37  is  added  to  the  list  of 
10  CFR  parts  that  apply  to  applications 
and  licenses  subject  to  this  part. 

Section  33.1  Purpose  and  Scope 

10  CFR  part  37  is  added  to  the  list  of 
10  CFR  parts  that  apply  to  applications 
and  licenses  subject  to  this  part. 

Section  34.1  Purpose  and  Scope 

10  CFR  part  37  is  added  to  the  list  of 
10  CP’R  parts  that  apply  to  applications 
and  licen.sees  subject  to  this  part. 

Section  35.1  Purpose  and  Scope 

10  CFR  part  37  is  added  to  the  list  of 
10  CFR  parts  that  apply  to  applications 
and  licen.ses  subject  to  this  part. 

Section  36. 1  Purpose  and  Scope 

10  CFR  part  37  is  added  to  the  list  of 
10  Cf'R  parts  that  apply  to  applications 
and  licenses  subject  to  this  part. 

Section  37.1  Purpose 

This  section  establishes  the  purpose 
for  the  new  10  CFR  part  37. 

Section  37.3  Scope 

This  section  establishes  the  scjDpe  of 
the  propo.sed  new  ip  CFR  part  37.  These 
regulations  apply  to  any  person  licensed 
by  the  NRC,  who  possesses,  uses,  or 
transports  an  aggregated  category  1  or 
category  2  quantity  of  radioactive 
material.  Paragraph  (a)  establishes  the 
applicability  for  subpart  B  and  C. 
Paragraph  (h)  establi.shes  the 
applicability  for  subpart  D. 

Section  37.5  Definitions 

Definitions  of  the  following  terms  that 
are  included  in  this  part  are  identical  to 
the  definition  of  the  term  in  other  parts 


of  this  chapter:  Act,  Agreement  State, 
Becquerel,  Byproduct  material.  Carrier, 
Commission,  Curie,  Government 
agency.  License,  Lost  or  missing 
material.  Person,  State,  and  United 
States.  In  addition,  definitions  for  the 
following  terms  are  included  in  this 
Part:  Approved  individuals.  Access 
control.  Aggregated,  Background 
investigation.  Category  1  quantity  of 
radioactive  material.  Category  2  quantity 
of  radioactive  material.  Diversion, 
Escorted  access.  Fingerprint  Orders, 
License  issuing  authority.  Local  law 
enforcement  agency.  Mobile  device. 
Movement  control  center,  No-later-than 
arrival  time.  Reviewing  official. 

Sabotage,  Security  zone.  Telemetric 
position  monitoring  system. 
Trustworthiness  and  reliability,  and 
Unescorted  access. 

Section  37.7  Communications 

This  section  specifies  where  all 
communications  and  reports  concerning 
10  CFR  part  37  are  to  be  sent. 

Section  37.9  Interpretations 

This  section  establishes  that  no 
interpretations  of  the  meaning  of  the 
regulations  in  10  CFR  part  37  by  any 
officer  or  employee  of  the  Commission 
other  than  a  written  interpretation  by 
the  General  Counsel  will  be  recognized 
as  binding  upon  the  Commission,  unless 
specifically  authorized  by  the 
Commission  in  writing. 

Section  37. 1 1  Specific  Exemptions 

This  section  establishes  that  the 
Commission  may  grant  exemptions  from 
the  requirements  of  the  regulations  in  10 
CFR  part  37  that  it  determines  are 
authorized  by  law  and  that  will  not 
endanger  life  or  property  or  the  common 
defen.se  and  security,  and  are  otherwi.se 
in  the  public  interest.  Paragraph  (b) 
exempts  an  NRC  licen.see’s  activities 
from  10  CFR  part  37  to  the  extent  that 
the  activities  are  covered  under  the 
physical  protection  requirements  of  10 
CFR  part  73.  Paragraph  (c)  provides 
security  measures  for  certain  radioactive 
waste  that  contains  category  1  or 
category  2  quantities  of  radioactive 
waste. 

Section  37.13  Information  Collection 
Requirements:  OMR  Approval 

Paragraph  (a)  specifies  that  the  NRC 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unle.ss  it 
displays  a  currently  valid  OMB  control 
number.  Paragraph  (b)  lists  those 
sections  in  10  CFR  part  37  that  have 
approved  information  collection 
requirements. 


Section  37.21  Personnel  Access 
Authorization  Requirements  for 
Category  1  or  Category  2  Quantities  of 
Radioactive  Material 

Paragraph  (a)  of  this  section 
establishes  which  licensees  need  to 
comply  with  the  requirements  of 
subpart  B  of  10  CFR  part  37. 

Paragraph  (b)  establishes  the  general 
performance  objective  to  ensure  that  the 
individuals  subject  to  the  access 
authorization  program  are  trustworthy 
and  reliable. 

Paragraph  (c)(1)  establishes  the 
individuals  that  are  subject  to  the  access 
authorization  program.  Paragraph  (c)(2) 
allows  licensees  to  not  subject  those 
individuals  listed  in  §  37.29(a)  to  the 
investigation  elements  of  the  access 
authorization  program.  Paragraph  (c)(3) 
requires  that  licensees  only  approve 
those  individuals  whose  job  duties 
permit  unescorted  access  to  category  1 
or  category  2  quantities  of  radioactive 
material. 

Section  37.23  Access  Authorization 
Program  Requirements 

This  section  establishes  the  general 
requirements  for  the  access 
authorization  program,  such  as  the  use  - 
of  reviewing  officials,  informed  consent, 
personal  history  disclosure, 
determination  basis,  procedures,  the 
right  to  correct  and  complete 
information,  and  record  retention. 

Section  37.25  Background 
In  vestiga  tions 

This  .section  establishes  the  elements 
of  the  background  investigation  that  are 
necessary  before  granting  an  individual 
unescorted  access  to  category  1  or 
category  2  quantities  of  radioactive 
material.  The  scope  of  the  initial 
inve.stigation  is  the  past  7  years.  This 
section  also  addresses  reinvestigation 
and  grandfathering  of  individuals. 

Section  37.27  Requirements  for 
Criminal  History  Records  Checks  of 
Individuals  Granted  Unescorted  Access 
to  Category  1  or  Category  2  Quantities 
of  Radioactive  Material 

Paragraph  (a)  establi.shes  the  general 
requirements  for  criminal  history 
records  checks  of  individuals  to  be 
granted  unescorted  access  to  category  1 
or  category  2  quantities  of  radioactive 
material. 

Paragraph  (b)  prohibits  a  licensee 
from  basing  a  final  determination  to 
deny  an  individual  unescorted  access 
authorization  solely  on  the  basis  of 
certain  information  received  from  the 
FBI. 

Paragraph  (c)  establishes  the 
procedure  for  submitting  fingerprint 
records  to  the  NRC. 
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Section  37.29  Relief  From 
Fingerprinting,  Identification,  and 
Criminal  History  Records  Checks  and 
Other  Elements  of  Background 
Investigations  for  Designated  Categories 
of  Individuals  Permitted  Unescorted 
Access  to  Certain  Radioactive  Materials 

This  section  provides  relief  from  the 
fingerprinting  and  criminal  history 
records  check  requirements  and  the 
background  investigation  requirements 
of  this  suhpart  for  certain  categories  of 
individuals. 

Section  37.31  Protection  of 
Information 

This  section  outlimiis  the  requirements 
for  the  protection  and  release  to 
authorized  personnel  of  personal 
information  collected  by  a  licensee 
during  a  background  inve.stigation. 

Section  37.33  Access  Authorization 
Program  Review 

This  .section  outlines  the  requirements 
for  an  annual  access  authorization 
program  review  to  confirm  compliance 
with  the  requirements  of  subpart  B  of  10 
CFR  part  37  and  for  comprehensive 
corrective  actions  to  be  taken  in 
response  to  any  nonconformance 
identified  by  the  review. 

Section  37.41  Security  Program 

Paragraph  (a)  establishes  the 
applicability  of  the  security  program. 
Paragraph  (a)(1)  requires  licensees  that 
possess  an  aggregated  quantity  of 
category  1  or  category  2  quantities  of 
radioactive  material  to  establish, 
implement,  and  maintain  a  security 
program.  Paragraph  (a)(2)  requires  those 
licensees  that  are  newly  subject  to 
subpart  C,  upon  application  for 
modification  of  its  license  or  an 
applicant  submitting  a  new  application, 
to  implement  the  requirements  before 
taking  possession  of  an  aggregated 
category  1  or  category  2  quantity  of 
radioactive  rriaterial.  Paragraph  (a)(3) 
requires  any  licensee  that  has  not 
previously  implemented  either  the 
orders  or  subpart  C  to  notify  the  NRC  at 
least  90  days  before  aggregating 
radioactive  material  to  a  quantity  that 
equals  or  exceeds  the  category  2 
threshold. 

Paragraph  (b)  establishes  the  general 
performance  objective  of  the  security 
program. 

Paragraph  (c)  establishes  the  program 
features  that  must  be  addressed  in  the 
security  program. 

Section  37.43  General  Security 
Program  Requirements 

Paragraph  (a)(1)  requires  licensees  to 
develop  a  written  security  plan  that 
addresses  how  the  licensee  will 


implement  the  security  program 
requirements.  Paragraph  (a)(2)  requires 
the  security  plan  to  be  reviewed  and 
approved  by  the  individual  with  overall 
responsibility  for  the  .security  program. 
Paragraph  (a)(3)  allows  a  licensee  to 
revise  its  .security  plan  to  ensure 
effective  implementation  of  the  plan. 
Paragraph  (a)(4)  requires  the  licensee  to 
retain  a  copy  of  the  current  security 
plan  until  the  licen.se  is  terminated  and 
any  security  plan  revisions  for  3  years. 

Paragraph  (b)(1)  requires  licensees  to 
develop  and  maintain  written 
procedures  for  implementation  of  the 
security  plan.  Paragraph  (b)(2)  requires 
the  procedures  to  be  approved  by  the 
individual  with  overall  responsibility 
for  the  security  program.  Paragraph 
(b)(3)  requires  the  licensee  to  retain  a 
copy  of  the  jirocedures  for  3  ye.ars  after 
the  procedure  is  no  longer  needed  or  . 
upon  termination  of  the  license  and  any 
revisions  for  3  years. 

Paragraph  (c)  requires  licensees  to 
conduct  training  and  annual  refresher 
training  on  the  security  plan.  Licensees 
are  required  to  maintain  training  records 
for  3  years  from  the  date  of  the  training. 

Paragraph  (d)  requires  licensees  to 
protect  the  security  plan,  implementing 
procedures,  and  the  list  of  individuals 
that  have  been  approved  for  unescorted 
access  from  unauthorized  disclosure. 
Licensees  are  required  to  develop, 
maintain  and  implement  written 
policies  and  procedures  for  controlling 
access  to,  and  for  proper  handling  and 
protection  against  unauthorized 
disclosure  of,  the  security  plan  and 
implementing  procedures.  Only 
individuals  with  a  need-to-know  and 
that  have  been  determined  to  be 
trustworthy  and  reliable  should  have 
access  to  the  protected  information.  The 
information  protection  procedures  are 
retained  for  3  years  after  the  document 
is  no  longer  needed. 

Section  37.45  I.I.F.A  Coordination 

Paragraph  (a)  requires  that  a  licensee 
attempt  to  coordinate  with  an  LLEA  and 
specifies  the  types  of  information  to  be 
shared  with  the  LLEA. 

Paragraph  (b)  requires  the  licensee  to 
notify  the  NRC  if  the  LLEA  isn’t  willing 
to  participate  in  coordination  activities 
or  does  not  respond  to  the  coordination 
request. 

Paragraph  (c)  requires  the  licensee  to 
maintain  records  of  its  coordination 
activities  with  any  LLEA. 

Section  37.47  Security  Zones 

Paragraph  (a)  requires  licensees  to 
establish  security  zones  for  the  use  of 
category  1  or  category  2  quantities  of 
radioactive  material. 


Paragraph  (b)  requires  tbe 
e.stablishment  of  temporary  security 
zones,  as  necessary,  to  meet  transitory 
or  intermittent  busine.ss  activities. 

Paragraph  (c)  requires  that  security 
zones  use  physical  barriers  or  direct 
control  of  the  security  zone  to  allow 
unescorted  access  only  to  approved 
individuals. 

Paragraph  (d)  requires  licensees  to 
provide  an  approved  individual  to 
maintain  constant  surveillance  of 
sources  in  temporary  .security  zones  or 
in  a  .security  zone  in  which  a  physical 
barrier  or  intrusion  detection  sy.stem  has 
been  disabled  to  allow  maintenance, 
sourc:e  receipt,  preparation  for 
shipment,  source  installation,  or 
removal  or  exchange  of  category  1 
(juantities  of  radioactive  material. 

Paragraph  (e)  requires  individuals  not 
approved  for  unescorted  access  to  be 
escorted  by  an  ajiproved  individual 
when  in  a  security  zone. 

Section  37.49  Monitoring,  Detection, 
and  Assessment 

Paragraph  (a)  requires  the  licen.see  to 
e.stablish  and  maintain  the  capability  to 
continuously  monitor  and  detect 
without  delay  all  unauthorized  entries 
into  the  security  zones. 

Paragraph  (b)  requires  the  licensee  to 
assess  without  delay  each  actual  or 
attempted  unauthorized  entry  into  the 
security  zone. 

Paragraph  (c)(1)  requires  the  licensee 
to  maintain  continuous  capability  for 
personnel  communication  and 
electronic  data  transmission  and 
processing  among  site  security  systems. 

Paragraph  (c)(2)  requires  the  licensee 
to  provide  alternative  capabilities  for 
personnel  communication  and  data 
transmission  and  processing. 

Paragraph  (d)  requires  the  licensee  to 
respond  without  delay  to  any  actual  or 
attempted  unauthorized  access  to  the 
security  zone. 

Section  37.51  Maintenance  and 
Testing 

This  section  requires  licensees  to 
implement  a  maintenance  and  testing 
program  to  ensure  that  intrusion  alarms, 
associated  communication  systems,  and 
other  physical  components  of  the 
systems  used  to  secure  or  detect 
unauthorized  access  to  radioactive 
material  are  maintained  in  operable 
condition,  are  capable  of  performing 
their  intended  function  when  needed, 
and  are  inspected  and  tested  for 
operability  and  performance.  The 
testing  and  maintenance  are  to  be 
conducted  at  the  frequency 
recommended  by  the  manufacturer  or 
annually  if  there  is  no  manufacturer’s 
recommended  frequency.  Licensees  are 
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required  to  maintain  the  maintenance 
and  testing  records  for  3  years. 

Section  37.53  Requirenwnts  for  Mobile 
Devices 

This  section  requires  licensees  that 
possess  mobile  devices  containing 
category  1  or  category  2  quantities  of 
radioactive  materials  to  have  two 
independent  physical  controls  to  secure 
the  radioactive  material  from 
unauthorized  removal  and  to  use  a 
method  to  disable  the  vehicle  or  trailer 
when  the  device  is  on  a  vehicle  or 
trailer,  unless  the  site  prohibits  the  u.se 
of  a  disabling  mechanism  due  to  health 
and  safety  concerns. 

Section  37.55  Security  Program 
Review 

This  section  requires  licensees  to 
conduct  an  annual  review  of  the 
security  program.  The  licensee  is 
required  to  document  the  results  of  the 
review  and  any  findings  and  keep  the 
records  for  3  years. 

Section  37.57  Reporting  of  Events 

Paragraph  (a)  requires  licensees  to 
immediately  notify  the  LLEA  of  any 
actual  or  attempted  theft,  sabotage,  or 
diversion  of  category  1  or  category  2 
quantities  of  radioactive  material  and  to 
then  notify  the  NRC. 

Paragraph  (b)  recpiires  licensees  to 
assess  any  suspicious  activity  related  to 
the  theft,  sabotage,  nr  diversion  of 
category  1  or  category  2  quantities  of 
radioactive  material  and  to  notify  the 
LLEA  as  appropriate  and  then  notify  the 
NRC. 

Paragraph  (c)  requires  licensees  to 
submit  a  written  report  to  the  NRC 
within  30  days  of  any  report  of  actual 
or  attempted  theft,  sabotage,  or 
diversion  of  radioactive  matfirial. 

Section  37. 7J  Additional 
Requirements  for  Transfer  of  Category'  1 
and  Category  2  Quantities  of 
Radioactive  Material 

Paragraphs  (a)  and  (b)  establish  new 
requirements  for  licen.sees  transferring 
category  1  and  category  2  quantities  of 
radioactive  material.  The  licensee  is 
required  to  verify  the  validity  of  the 
licen.se  by  using  the  license  verification 
system  or  contacting  the  license  issuing 
authority. 

Paragraph  (c:)  {irovides  an  emergency 
method  for  when  the  licensee  can’t 
reach  the  license  issuing  authority  and 
the  license  verification  system  is 
nonfunctional. 

Paragraph  (d)  requires  documentation 
to  be  maintained  for  3  years. 


Section  37.73  Applicability  of  Physical 
Protection  of  Category  1  and  Category  2 
Quantities  of  Radioactive  Material 
During  Transit 

This  section  establishes  which 
requirements  apply  to  licensees 
shipping  category  1  or  category  2 
quantities  of  radioactive  material  and 
what  requirements  apply  during  the 
domestic  portion  of  a  shipment  that  is 
imported  from  another  country  or 
exported  to  another  country.  This 
.section  also  allows  the  receiving 
licen.see  to  arrange  for  the  in-transit 
physical  protection  of  a  shipment 
instead  of  the  shipping  licensee  as  long 
as  the  agreement  is  in  writing. 

Section  37.75  Preplanning  and 
Coordination  of  Shipment  of  Category  J 
or  Category  2  Quantities  of  Radioactive 
Material 

This  .section  establi.shes  the 
preplanning  and  coordination  necessary 
for  a  shipment  of  category  1  or  category 
2  quantities  of  radioactive  material. 

Section  37.77  Advance  Notification  of 
Shipment  of  Category  1  Quantities  of 
Radioactive  Material 

This  section  establi.shes  the 
requirements  for  advance  notification  to 
the  NRC  and  the  governor  of  a  State,  or 
the  governor’s  designee,  of  the  .shipment 
of  category  1  quantities  of  radioactive 
material  that  will  pass  through  or  across 
the  State. 

Section  37.79  Requirements  for 
Physical  Protection  of  Category  1  and 
Category'  2  Quantities  of  Radioactive 
Material  During  Shipment 

This  section  establi.shes  the  physical 
protection  requirements  for  shipments 
of  category  1  and  category  2  quantities 
of  radioactive  material.  Paragraph  {a)(l) 
establi.shes  the  recpiirements  for 
shipping  a  category  1  quantity  of 
radioactive  material  by  road.  Paragraph 
(a)(2)  establishes  the  requirements  for  a 
licensee  that  transports  category  2 
quantities  of  radioactive  material  by 
road.  Paragraph  (a)(3)  establishes  the 
requirements  for  a  licen.see  that  uses  a 
carrier  for  shipping  category  2  quantities 
of  radioactive  material. 

Paragraph  (b)(1)  e.stabli.shes  the 
requirements  for  shipping  category  1 
quantities  of  radioactive  material  by  rail. 
Paragraph  (b)(2)  establishes  the  security 
requirements  for  shipping  category  2 
quantities  of  radioactive  material  by  rail. 

Paragraph  (c)  requires  the  shipping 
licensee  to  immediately  conduct  an 
investigation  of  any  shipment  of 
category  2  quantities  of  radioactive 
material  that  is  lost  or  unaccounted  for 
after  the  designated  no-later-than  arrival 
time.  It  al.so  requires  the  licensee  to 


conduct  an  investigation  once  it  is 
determined  that  a  category  1  shipment 
is  lo.st  or  missing. 

Section  37.81  Reporting  of  Events 

This  section  establishes  requirements 
for  the  shipping  licensee  to  make 
notifications  upon  the  discovery  that  a 
shipment  is  lost  or  mi.ssing  and  upon 
discovery  of  any  actual  or  attempted 
theft  or  diversion  of  a  shipment,  or 
suspicious  activities  related  to  the  theft 
or  diversion  of  a  shipment  of  either  a 
category  1  or  category  2  quantity  of 
radioactive  material.  This  section  also 
establishes  requirements  for  notification 
upon  recovery  of  a  lost  or  missing 
shipment.  Written  follow-up  reports  an; 
required  for  notifications  of  actual  theft 
or  attempted  theft  or  diversion  of  a 
shipment. 

Section  37.101  Form  of  Records 

This  section  e.stabli.shes  the 
requirements  for  the  storage  and 
protection  of  records  required  by  this 
part. 

Section  37.103  Record  Retention 

This  .section  establishes  the 
Commission’s  termination  of  the  license 
as  the  end  point  of  the  retention  period 
for  any  record  where  a  specific  retention 
period  is  not  specified. 

Section  37.105  Inspections 

Paragra[)h  (a)  reejuires  licen.sees  to 
allow  the  C^ommission  the  o[)portunity 
to  inspect  the  materials  and  facilities 
subject  to  10  CFR  part  37. 

Paragraph  (b)  requires  the  licensee  to 
make  available  for  inspection  any 
records  subject  to  10  CFR  part  37. 

Section  3 7.107  Violations 

Paragraph  (a)  of  this  section 
establishes  that  the  (Commission  may 
obtain  an  injunction  or  other  court  order 
to  prevent  a  violation  of  the  AEA,  Title 
II  of  the  Energy  Reorganization  Act  of 
1974,  as  amended;  or  a  regulation  or 
order  issued  under  those  Acts. 

Paragraph  (b)  of  this  .section 
establishes  the  violations  for  which  the 
Commission  may  obtain  a  court  order 
for  the  payment  of  a  civil  penalty 
imposed  under  Section  234  of  the  AEA. 

Section  37.109  Criminal  Penalties 

This  section  establisht;.s  the  sections 
in  10  CF'R  part  37  that  are  issued  under 
one  or  more  of  Sections  161b,  IBli,  or 
1610  and  are  therefore  subject  to 
criminal  sancttbns  for  willful  violation 
of,  attempted  violation  of,  or  conspiracy 
to  violate  the  regulation. 
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Appendix  A  to  10  CFR  Port  37 — 
Category  1  and  Category'  2  Radioactive 
Materials 

Table  1  of  thi.s  appendix  establishes 
the  radionuclides  and  associated 
thresholds  for  category  1  and  category  2 
quantities  of  radioactive  material.  The 
appendix  also  provides  the 
methodology  for  calculating  the  sum  of 
fractions  for  evaluating  combinations  of 
multiple  radionuclides. 

Section  39. 1  Purpose  and  Scope 

10  CFR  part  37  is  added  to  the  list  of 
10  CFR  parts  that  apply  to  applications 
and  licenses  subject  to  this  part. 

Section  51.22  Criterion  for  Categorical 
Exclusion;  Identification  of  Licensing 
and  Regulatory  Actions  Eligible  for 
Categorical  Exclusion  or  Otherwise  Not 
Requiring  Environmental  Review 

Paragraph  (c)(3)  is  revised  to  include 
10  CFR  part  37. 

Section  71.97  Advance  Notification  of 
Shipment  of  Irradiated  Reactor  Fuel  and 
Nuclear  Waste 

Paragraph  (b)  is  revised  to  delete  the 
reference  to  shipments  of  irradiated 
reactor  fuel  in  quantities  less  than  those 
subject  to  the  advance  notification 
requirements  of  10  CFR  73.37(f).  Section 
73.35  provides  that  such  irradiated 
reactor  fuel  shipments  be  subject  to  the 
same  requirements  that  apply  to 
shipments  of  category  1  radioactive 
material,  including  the  advance 
notification  requirements. 

Section  73.35  Requirements  for 
Physical  Protection  of  Irradiated  Reactor 
Fuel  (100  Grams  or  Less)  in  Transit 

A  new  section  is  added  to  10  CFR  part 
73  to  address  the  physical  protection 
requirements  for  shipments  of  irradiated 
reactor  fuel  weighing  100  g  (0.22  lb)  or 
le.ss  in  net  weight  of  irradiated  fuel, 
exclusive  of  cladding  or  other  structural 
or  packaging  material,  which  has  a  total 
external  radiation  do.se  rate  in  excess  of 
1  Gray  (100  rad)  per  hour  at  a  distance 
of  1  m  (3.3  ft)  from  any  accessible 
surface  without  intervening  shielding. 
The  material  is  subject  to  the  same 
transportation  security  requirements  as 


category  1  quantities  of  radioactive 
material. 

V.  Criminal  Penalties 

For  the  purpose  of  Section  223  of  the 
AEA,  the  Commission  is  amending  10 
CFR  parts  20,  30,  32,  33,  34,  35,  36,  39, 
51,  71 ,  and  73  and  adding  new  10  CFR 
part  37  under  one  or  more  of  Sections 
161b,  161i,  or  161o  of  the  AEA.  Willful 
violations  of  the  rule  would  be  subject 
to  criminal  enforcement. 

VI.  Agreement  State  Compatibility 

Under  the  “Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs”  approved  by 
the  Commission  on  June  30,  1997,  and 
published  in  the  Federal  Register  (62 
FR  46517;  September  3,  1997),  this  final 
rule  is  a  matter  of  compatibility  between 
the  NR(i  and  the  Agreement  States, 
thereby  providing  consistency  among 
the  Agreement  States  and  the  NRC 
requirements.  The  NRC  analyzed  the 
final  rule  in  accordance  with  the 
procedure  established  within  part  III, 
“Categorization  Process  for  NRC 
Program  Elements,”  of  Handbook  5.9  to 
Management  Directive  5.9,  “Adequacy 
and  Compatibility  of  Agreement  State 
Programs”  (a  copy  of  which  may  be 
viewed  at  http://www.nrc.gov/reading- 
rm/doc-collections/management- 
directives/). 

The  NRC  program  elements 
(including  regulations)  are  placed  into 
four  compatibility  categories  (see  the 
Compatibility  Table  in  this  section).  In 
addition,  the  NRC  program  elements  can 
also  be  identified  as  having  particular 
health  and  safety  significance  or  as 
being  reserved  solely  to  the  NRC. 
Compatibility  Category  A  elements  are 
those  program  elements  that  are  basic 
radiation  protection  standards  and 
scientific  terms  and  definitions  that  are 
necessary  to  understand  radiation 
protection  concepts.  An  Agreement 
State  should  adopt  Category  A  program 
elements  in  an  essentially  identical 
manner  to  provide  uniformity  in  the 
regulation  of  agreement  material  on  a 
nationwide  basis.  Compatibility 
Category  B  elements  are  those  program 
elements  that  apply  to  activities  that 

Compatibility  Table  for  Final  Rule 


have  direct  and  significant  effects  in 
multiple  jurisdictions.  An  Agreement 
State  should  adopt  Category  B  program 
elements  in  an  es.sentially  identical 
manner.  Compatibility  Category  C 
elements  are  those  program  elements 
that  do  not  meet  the  criteria  of  Category 
A  or  B,  but  the  essential  objectives  of 
which  an  Agreement  State  should  adopt 
to  avoid  conflict,  duplication,  gaps,  or 
other  conditions  that  would  jeopardize 
an  orderly  pattern  in  the  regulation  of 
agreement  material  on  a  nationwide 
basis.  An  Agreement  State  should  adopt 
the  essential  objectives  of  the  Category 
C  program  elements.  Compatibility 
Category  D  elements  are  those  program 
elements  that  do  not  meet  any  of  the 
criteria  of  Category  A,  B,  or  C,  above, 
and,  thus,  do  not  need  to  be  adopted  by 
Agreement  States  for  purposes  of 
compatibility. 

Health  and  Safety  (H&S)  elements  are 
program  elements  that  are  not  required 
for  compatibility,  but  are  identified  as 
having  a  particular  health  and  safety 
role  (j.e.,  adequacy)  in  the  regulation  of 
agreement  material  within  the  State. 
Although  not  required  for  compatibility, 
the  State  should  adopt  program 
elements  in  this  H&S  Category  based  on 
those  of  the  NRC  that  embody  the 
essential  objectives  of  the  NRC  program 
elements  because  of  particular  health 
and  safety  considerations.  Compatibility 
Category  NRC  elements  are  those 
program  elements  that  address  areas  of 
regulation  that  cannot  be  relinquished 
to  Agreement  States  under  the  AEA  or 
provisions  of  10  CFR.  These  program 
elements  are  not  adopted  by  Agreement 
States.  The  following  table  li.sts  the  parts 
and  sections  that  have  been  created  or 
revised  and  their  corresponding 
categorization  under  the  “Policy 
Statement  on  Adequacy  and 
Compatibility  of  Agreement  State 
Programs.”  A  bracket  around  a  category 
means  that  the  section  may  have  been 
adopted  elsewhere,  and  it  is  not 
necessary  to  adopt  it  again. 

The  Agreement  States  have  3  years 
from  the  publication  of  the  final  rule  in 
the  Federal  Register  to  adopt 
compatible  regulations. 


Change 


Compatibility 
Existing  T  New 


20.2201(c) .  Amend. .  Reports  of  theft  or  loss  of  licensed  material 


0  .  D 


30.6 . I  Amend 


Communications 
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Section 

1 

Change 

Subject 

Compatibility 

Existing  New 

30.13  . 

Amend . 

Carriers . 

B . 

B 

30.33(a)(4)  . 

Amend . 

General  requirements  for  issuance  of  specific  licenses  . 

D  . 

D 

32.1(b) .  Amend .  Purpose  and  scope 


33. 1  .  Amend .  Purpose  and  scope 


34.1  .  Amend .  Purpose  and  scope 


36.1  .  1  Amend 


37.1  . 

37.3  . 

37.5  . 

37.5  . 

37.5  . 

37.5  . 

37.5  . 

37.5  . ; . 

37.5  . 

37.5  . 

37.5  . 

37.5  . 

37.5  . 

37.5  . 

37.5  . 

37.5  . 

37.5  . 

37.5  . 

37.5  . 

37.5  . 

37.5  . 

37.5  . 

37.5  . 

37.5  . 

37.5  . 

37.5  . 

37.5  . 

37.5  . 

37.5  . 

37.5 . ; . 

37.5  . 

37.5  . 

37.5  . 

37.5  . 

37.5  . 

37.5  . 

37.7  . 

37.9  . 

37.11(a) . 

37.11(b) . 

37.11(c)  . 

37.13  . 

37.21(a) . 

37.21(b) . 

37.21(c)  . 

37;23(b)(1)',(2)."(4)'(5)' 
37.23(b)(3)  . 


Part  35 

Amend . .  |  Purpose  and  scope  . 

Part  36 

Amend . .  [  Purpose  and  scope  . 

Part  37 


Purpose  . 

Scope  . 

Definition  Access  control . 

Definition  Act  . 

Definition  Aggregated . 

Definition  Agreement  State  . 

Definition  Approved  individual . 

Definition  Background  Investigation . 

Definition  Becquerel  . 

Definition  Byproduct  Material  . 

Definition  Carrier  . 

Definition  Category  1  quantities  of  radioactive  material 
Definition  Category  2  quantities  of  radioactive  material 

Definition  Commission  . 

Definition  Curie . 

Definition  Diversion  . 

Definition  Escorted  access . 

Definition  Fingerprint  Orders . 

Definition  Government  agency . 

Definition  License . 

Definition  License  issuing  agency . 

Definition  Local  law  enforcement  agency  . 

j  Definition  Lost  or  missing  material . 

Definition  Mobile  device  . 

Definition  Movement  control  center  . 

Definition  No-later-than  arrival  time  . 

Definition  Person . 

Definition  Reviewing  official  . 

Definition  Sabotage . 

Safe  haven  . 

Definition  Security  zone  . 

Definition  State . 

Definition  Telemetric  position  monitoring  system  . 

Definition  Trustworthiness  and  reliability  . 

Definition  Unescorted  access  . 

Definition  United  States  . 

Communications . 

Interpretations  . 

Specific  exemptions  . 

Specific  exemptions  . 

Specific  exemptions  . 

Information  collection  requirements:  OMB  approval . 

General . 

General  performance  objective . 

Applicability  . 

Granting  unescorted  access  authorization  . 

Reviewing  officials . 

Reviewing  officials . 


.  A.  , 


=-  '%i,  -A’'  ! 


:•[ 
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37.23(c)  . 

37.23(d) . 

37.23(e) . 

37.23(f) . 

37.23(g) . 

37.23(h) . 

37.25(a) . 

37.25(b) . 

37.25(c)  . 

37.27(a) . 

37.27(b) . 

37.27(c)  . 

37.29(a).  (b) 


Change  ! 


New . 

New . 

New . 

New . 

New . 

New . 

New . 

New . 

New . 

New . 

New . 

New . 

New . 


37.31  (a)-<d)  . 

37.31(e) . 

37.33(a),  (b),  (c)  .. 

37.41(a) . 

37.41(b) . 

37.41(c)  . 

37.43(a)  . 

37.43(b) . 

37.43(0(1  )-(c)(3) 

37.43(c)(4)  . 

37.43(d)(1Hcl)(8) 

37.43(d)(9)  . 

37.45(a),  (b),  (d)  . 

37.45(C)  . 

37.47(a)-(e)  . 

37.49(a) . 


37.49(b) . 

37.49(c)  . 

37.49(d) . 

37.51  . 

37.53  . 

37.55(a),  (b),  (c) 

37.57(a) . 

37.57(b) . 

37.71  . 


37.71(a).  (b)  (c) 
37.71(d) . 


37.73(a),  (b).  (d).  (e) 
37.73(C)  . 


37.75(a)-(d) 
37.75(e)  . 


37.77(a) . 

37.77(b) . 

37.77(c)  . 

37.77(d) . 

37.77(e) . 

37.77(()  . 

37.79(a) . 

37.79(b) . 

37.79(c)  . 

37.81(a) . 

37.81(b) . 

37.81(c)  . 

37.81(d) . 

37.81(e) . 


I  Compatibility 

Subject  i  - -r - 

I  Existing  New 

Informed  consent  .  B 

Personal  history  disclosure .  B 

Determination  basis  .  B 

Procedures .  C 

Right  to  correct  and  complete  information . B 

Records .  C 

Initial  investigation .  B 

Grandfathering  .  C 

Reinvestigations .  B 

General  performance  objective  and  requirements  .  B 

Prohibitions .  B 

Procedures  for  processing  fingerprint  checks  .  B 

Relief  from  fingerprinting,  identification,  and  criminal  history  records  .  B 

checks  and  other  elements  of  a  background  investigations  for  des¬ 
ignated  categories  of  itKfividuals  permitted  unescorted  access  to  cer¬ 
tain  radioactive  materials. 

Protection  of  information  .  B 

Protection  of  information  .  C 

Access  authorization  program  review .  C 

Applicability  . f. .  B 

General  performance  objective .  B 

Program  features  .  C 

Security  plan  . .  B 

Implementing  procedures . .  C 

Training  .  B 

Training  .  C 

Protection  of  Informatiort  .  C 

Protection  of  Information .  NRC 

LLEA  coordination .  B 

LLEA  coordination  (records)  .  C 

Security  zones . . . .  B 

Monitoring  and  detection . . . .  B 

Assessment .  B 

Personnel  communications  and  data  transmission  .  B 

Response  .  B 

Maintenance  and  testing .  C 

Requirements  for  mobile  devices  .  B 

Security  program  review  .  C 

Reporting  of  events .  C 

Reporting  of  events . C 

Additional  requirements  for  transfer  of  category  1  and  category  2  quan-  .  B 

tities  of  radioactive  material. 

Additional  requirements  for  transfer  of  category  1  and  category  2  quan-  .  B 

tities  of  radioactive  material. 

Additional  requirements  for  transfer  of  category  1  and  category  2  quan-  .  C 

tities  of  radioactive  material. 

Applicability  of  physical  protection  of  category  1  and  category  2  quan-  .  D 

j  tities  of  radioactive  material  during  transit. 

Applicability  of  physical  protection  of  category  1  and  category  2  quan-  .  B 

tities  of  radioactive  material  during  transit. 

Preplanning  and  coordination  of  shipment  of  category  1  or  category  2  .  B 

quantities  of  radioactive  material. 

Preplanning  and  coordination  of  shipment  of  category  1  or  category  2  .  C 

quantities  of  radioactive  material. 

Advance  notification  for  shipments  of  category  1  quantities  of  radioactive  .  B 

material. 

Procedures  for  submitting  advance  notification .  B 

Information  to  be  furnished  in  advance  notification  of  shipment . 1  B 

Revision  notice .  j  B 

Cancellation  notice . : .  B 

Records . ; .  C 

Protection  of  information  . |  NRC 

Shipments  by  road  .  B 

Shipments  by  rail  .  B 

Investigations  . ^...  B 

Reporting  of  events .  B 

Reporting  of  events .  B 

Reporting  of  events .  B 

Reporting  of  events .  B 

Reporting  of  events . B 


17004 


Federal  Register/ Vol.  78,  No.  53/Tuesday,  March  19,  2013/Rules  and  Regulations 


Compatibility  Table  for  Final  Rule— Continued 


Section 

Change 

Subject 

Compatibility 

37.81(f) . 

New . 

Reporting  of  events . 

B 

37.81(g) . 

New . 

Reporting  of  events . 

c 

37.81(h) . 

New . 

Reporting  of  events . 

c 

37.101  . . 

New . 

Form  of  records . 

c 

37.103  . 

New . 

Record  retention . 

c 

37.105  . 

New . 

Inspections  . 

D 

37.107  . 

New . 

Violations . 

D 

37.109  . 

New . 

Criminal  penalties . .' . . 

D 

Appendix  A  . 

New . 

Category  1  and  2  thresholds  . 

B 

Part  39 


39.1  .  j 

Amend . 

Purpose  and  scope . 

D  . 

D 

Part  51 

51.22(c)(3)  . 

Amend . 

Criterion  for  categorical  exclusion;  identification  of  licensing  and  regu-  ] 
latory  actions  eligible  for  categorical  exclusion  or  otherwise  not  requir¬ 
ing  environmental  review. 

NRC  . 

1 

NRC 

Part  71 

71.97(b) . 

Amend . 

Advance  notification  of  shipment  of  irradiated  reactor  fuel  and  nuclear 
waste. 

B . 

B 

Part  73 


73.35  . 

New . 

Requirements  for  physical  protection  of  irradiated  reactor  fuel  (100 

. 

NRC 

grams  or  less)  in  transit. 

VII.  Plain  Writing 

The  Plain  Writing  Act  of  2010  (Pub. 

L.  111-274)  requires  Federal  agencies  to 
write  documents  in  a  clear,  concise,  and 
well-organized  manner.  The  NRC  has 
written  this  document  to  be  consistent 
with  the  Plain  Writing  Act  as  well  as  the 
Presidential  Memorandum,  “Plain 
Language  in  Government  Writing,” 
published  June  10,  1998  (83  FR  31883). 

VIII.  Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995  (Pub.  L. 
104-113),  requires  that  Federal  agencies 
use  technical  standards  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies  unless  the 
use  of  such  a  standard  is  inconsistent 
with  applicable  law  or  otherw'ise 
impractical.  In  this  final  rule,  the  NRC 
is  establishing  security  requirements  for 
the  use  of  category  1  and  category  2 
quantities  of  radioactive  materials.  The 
NRC  is  not  aware  of  any  voluntary 
consensus  standards  that  address  the 
subject  matter  of  this  final  rule.  This 
■  action  does  not  constitute  the 
establishm^t  of  a  standard  that 
establishes  generally  applicable 
requirements. 


IX.  Finding  of  No  Significant 
Environmental  Impact:  Availability 

Under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
NRC  regulations  in  subpart  A  of  10  CF’R 
part  51,  the  NRC  has  determined  that 
this  final  rule,  if  adopted,  would  not  be 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  therefore  an 
environmental  impact  statement  is  not 
required  for  this  rulemaking.  The  NRC 
has  prepared  an  environmental 
assessment  and,  bn  the  basis  of  this 
environmental  assessment,  has  made  a 
finding  of  no  significant  impact. 

The  implementation  of  the  final  rule’s 
security  requirements  would  not  result* 
in  significant  changes  to  the  licensee’s 
facilities,  nor  Would  .such 
implementation  result  in  any  significant 
increase  in  effluents  relea.sed  to  the 
environment.  Similarly,  the 
implementation  of  the  final  rule’s 
security  requirements  woidd  not  affect 
occupational  exposure  requirements.  No 
major  construction  or  other  earth- 
disturbing  activities  on  the  part  of 
affected  licensees  are  anticipated  in 
connection  with  licensees’ 
implementation  of  the  final  rule’s 
requirements.  The  Commission  has 
determined  that  the  implementation  of 


this  final  rule  is  procedural  and 
administrative  in  nature. 

The  determination  of  this 
environmental  assessment  is  that  there 
will  be  no  significant  impact  to  the 
public  from  this  action. 

This  conclusion  was  published  in  the 
environmental  asse.ssment  that  was 
posted  to  the  NRC’s  rulemaking  Web 
site;  hUp://www.r(igul(ttions.gov  after 
publication  of  the  propo.sed  rule.  No 
comments  were  received  on  the  content 
of  the  environmental  assessment. 

X.  Paperwork  Reduction  Act  Statement 

This  final  ride  contains  new 
information  collection  requirements  in 
10  CFR  part  37  that  are  subject  to  the 
Paperw'ork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  .seq.).  These  requirements 
were  approved  by  the  Office  of 
Management  and  Budget  (OMB), 
approval  number  3150-0214.  The 
changes  to  10  CFR  parts  20,  30,  32,  33, 
34,  35,  36,  39,  51,  71,  and  73  do  not 
contain  new  or  amended  information 
collection  requirements.  Existing 
requirements  were  approved  by  the 
OMB,  approval  numbers  3150-0014, 
3150-0017,  3150-0001,  3150-0015, 
3150-0007,  3150-0010,  3150-0158, 
3150-0130, 3150-0021,  3150-0008,  and 
3150-0002. 

The  burden  to  the  public  for  the 
information  i;ollections  in  10  CF’R  part 
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37  is  estimated  to  averagel.7  hours  per 
response.  'I’his  includes  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
information  collection.  Send  comments 
on  any  aspect  of  these  information 
collections,  including  suggestions  for 
reducing  the  burden,  to  the  Information 
S(!rvices  Branch  (T-5  F53),  U.S.  Nuclear 
R(!gulatory  Commission,  Washington, 

1)(;  2055.5-0001,  or  by  Internet 
(dectronic  mail  to  INFOCOLLI^Cn'S. 
IiI’'S()UnCE@NRC.COV:  Hm\  to  the  Desk 
Officer,  Chad  Whiteman,  Office  of 
Information  and  Regulatory  Affairs, 
Ni‘OB-10202.  {3150-0214),  Office  of 
Management  and  Budget,  Washington, 

DC  20503. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  spon.soi , 
and  a  person  is  not  required  to  respond 
to,  a  request  for  information  or  an 
information  collection  requirement 
unless  the  requesting  document- 
displays  a  currently  valid  OMB  control 
number. 

XI.  Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  final 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission. 

The  analysis  is  available  for 
inspection  in  the  NRC’s  Public 
Document  Room,  11555  Rockville  Pike, 
Rockville,  Maryland  20852.  The 
analysis  may  also  be  viewed  and 
downloaded  electronically  via  the 
Federal  erulemaking  portal  at  http:// 
H'ww.regulations.gov  by  searching  for 
Docket  ID  NRC-2008-0120. 

XII.  Regulatory  Flexibility  Certification 

The  NRC  has  prepared  a  regulatory 
analysis  of  the  impact  of  this  final  rule 
on  small  entities.  The  final  rule  will 
affect  about  300  NRC  licensees  and  an 
additional  1,100  Agreement  State 
licensees.  Affected  licensees  include 
laboratories,  reactors,  universities, 
colleges,  medical  clinics,  hospitals, 
irradiators,  manufacturers  and 
distributors,  well  loggers,  and 
radiographers,  some  of  which  may 
qualify  as  small  business  entities  as 
defined  by  10  CFR  2.810.  Based  on  the 
regulatory  analysis  conducted  for  this 
action,  the  costs  of  the  rule  for  affected 
licensees  are  estimated  to  be  between 
$358  million  and  $488  million  (7- 
percent  and  3-percent  discount  rate  over 
20  years,  respectively)  total.  The  average 
licensee  will  have  a  one-time  cost  of 
approximately  $23,375  and  an  annual 
cost  of  approximately  $21,736  to  fidly 


implement  the  final  rule.  The  NRC 
believes  that  the  selected  alternative 
reflected  in  the  final  rule  is  the  least 
burdensome,  most  flexible  alternative 
that  accomplishes  the  NRC’s  regulatory 
objective.  Tbe  Regulatory  Flexibility 
Analysis  is  included  as  an  Appendix  to 
this  final  rule. 

XIII.  Backfit  Analysis 

The  NRf;  has  determined  that  the 
backfit  rule,  which  is  found  in  the 
regulatit)ns  at  10  CFR  50.109,  70.76, 

72.t>2,  76.76,  and  in  10  CFR  part  52, 
does  not  apply  to  this  final  rule  because 
this  amendment  woidd  not  involve  any 
provisions  that  would  impo.se  backfits 
as  flefined  in  10  CFR  chapter  1. 

Therefore,  a  backfit  analysis  is  not 
required. 

XIV.  Congressional  Review  Act 

In  accordance  with  the  Congressional 
Review  Act  of  1996,  the  NR("  has 
determined  that  this  ac.tion  is  a  major 
rule  and  has  verified  this  determination 
with  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB. 

List  of  Subjects 

10  CFR  Part  20 

Byproduct  material.  Criminal 
penalties.  Licensed  material,  Nuclear 
materials,  Nuclear  power  plants  and 
reactors.  Occupational  safety  and 
health,  Packaging  and  containers. 
Radiation  protection,  Reporting  and 
recordkeeping  requirements.  Source 
material.  Special  nuclear  material. 

Waste  treatment  and  disposal. 

1 0  CFR  Part  30 

Byproduct  material.  Criminal 
penalties,  Government  contracts. 
Intergovernmental  relations.  Isotopes, 
Nuclear  materials.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  32 

Byproduct  material.  Criminal 
penalties.  Labeling,  Nuclear  materials, 
Radiation  protection.  Reporting  and 
recordkeeping  requirements. 

10  CFR  Part  33 

Byproduct  material.  Criminal 
penalties,  Nuclear  materials.  Radiation 
protection,  Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  34 

Criminal  penalties.  Packaging  and 
containers.  Radiation  protection. 
Radiography,  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment.  Security  measures. 


10  CFR  Part  35 

Byproduct  material,  Oiminal 
penalties.  Drugs,  Health  facilities. 

Health  professions.  Medical  devices. 
Nuclear  materials,  (3ccupational  .safety 
and  health.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  3(i 

Byproduct  material.  Criminal 
penalties,  Nuclear  materials,  Reporting 
and  recordkeeping  requirements, 
.Scientific  equipment,  .Security 
m(^asures. 

10  CFR  Part  37 

Byproduct  material.  Criminal 
penalties.  Export,  Hazardous  materials 
transportation.  Import.  Licensed 
material.  Nuclear  materials.  Reporting 
and  recordk(;eping  requirements, 

.Security  measures. 

10  CFR  Part  39 

Byproduct  material.  Criminal 
penalties.  Nuclear  material,  Gil  and  gas 
exploration — well  logging.  Reporting 
and  recordkeeping  requirements. 
Scientific  equipment,  .Security 
measures,  .Source  material,  .Special 
nuclear  material. 

10  CFR  Part  51 

Administrative  practice  and 
procedure.  Environmental  impact 
statement.  Nuclear  materials.  Nuclear 
power  plants  and  reactors,  Reporting 
and  recordkeeping  requirements. 

10  CFR  Part  71 

Criminal  penalties.  Hazardous 
materials  transportation.  Nuclear 
materials.  Packaging  and  containers. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  73 

Criminal  penalties.  Export,  Hazardous 
materials  tran.sportation,  Import, 

Nuclear  materials.  Nuclear  power  plants 
and  reactors.  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553; 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  20,  30,  32. 
33,  34,  35,  .36.  37,  39.  51.  71,  and  73. 

PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

■  1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 
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Authority:  Atomic  Energy  Act  secs.  5.3,  (>3, 
65. 81. 103,  104,  161.  182,  186,  223.  234  1701 
(42  IJ.S.C.  2073,  2093,  2095,  2111,  2133, 

21.34,  2201,  2232.  2236,  2273,  2282,  2297f). 
Energy  Reorganization  Act  secs.  201,  202, 

206  (42  U..S.C.  5841,  5842,  5846); 

Government  Paperwork  Elimination  Act  sec. 
1704  (44  U.S.C.  3504  note);  Energy  Policy  Act 
of  2(M)5  sec.  651(e),  Pub.  L.  No.  109-58,  119 
.Stat.  549  (2005)  (42  IJ.S.C.  2014.  2021,  2021b, 
2111). 

■  2.  In  S  20.2201,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  20.2201  Reports  of  theft  or  loss  of 
licensed  material. 

(c)  A  duplicate  report  is  not  required 
under  paragraph  (h)  of  this  section  if  the 
licensee  is  also  required  to  submit  a 
report  pursuant  to  30..55(c),  37.57, 
37.81,  40.H4(c),  50.72,  50.73,  70.52, 
7.3.27(b).  73.67(e)(3)(vii).  73.fi7(g)(3)(iii), 
73.71,  or  150.19(c)  of  this  chapter. 


PART  30— RULES  OF  GENERAL 
APPLICABILITY  TO  DOMESTIC 
LICENSING  OF  BYPRODUCT 
MATERIAL 

■  3.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  Atomic  Enrjrgv  Act  secs.  81. 82. 
161,  181.  182,  183.  18li.  223,  234  (42  I  J.S.C. 
2111. 2112, 22»1, 2231, 2232,  2233,  2236, 
2273,  2282);  Energy  Reorganization  Act  secs. 
201. 202,  206  (42  IJ.S.C.  5841,  5842,  5846); 
Government  Paperwork  Elimination  Act  sec. 
1704  (44  U.S.CJ.  3504  note):  Energy  Policy  Act 
of  2005,  Pub.  E.  No.  109-58.  119  .Stat.  549 
(2005). 

.Section  30.7  also  issued  under  Energy 
Reorganization  Act  .sec.  211.  Pub.  L.  95-601, 
sec..  10,  as  amended  by  Pub.  L.  102-486,  sec. 
2902  (42  U.S.C.  5851).  Section  30.34(b)  also 
issued  under  Atomic  Energy  Ac.t  sec.  184  (42 
U..S.C.  2234).  Sei:tion  30.61  also  issued  under 
Atomic  IJtiergy  Act  sec.  187  (42  U.S.C.  2237). 

■  4.ini!)  30.6,  the  introductory  text  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  30.6  Communications. 

(a)  Unless  otherwise  specified  or 
covered  under  the  regional  licensing 
program  as  provided  ip  paragraph  (b)  of 
this  .section,  any  communication  or 
report  concerning  the  regulations  in 
parts  30  through  37  and  39  of  this 
chapter  and  any  application  filed  under 
these  regulations  may  he  submitted  to 
the  Commi.ssion  as  follows: 
***** 

■  5.  Section  30.13  is  revised  to  read  as 
follows: 

§30.13  Carriers. 

Common  and  contract  carriers,  freight 
forwarders,  w'arehousemen,  and  the  U.S. 
Postal  Service  are  exempt  from  the 


regulations  in  this  part  and  parts  31 
through  37  and  39  of  thi.s  chapter  and 
the  requirements  for  a  license  set  forth 
in  section  81  of  the  Act  to  the  extent  that 
they  transport  or  store  byproduct 
material  in  the  regular  course  of  carriage 
for  another  or  storage  incident  thereto. 

■  6.  In  §  30.33,  paragraph  (a)(4)  is 
revised  to  read  as  follows: 

§  30.33  General  requirements  for  issuance 
of  specific  licenses. 

(a)  *  *  * 

(4)  The  applicant  satisfies  any  special 
requirements  contained  in  parts  32 
through  37  and  39  of  this  chapter;  and 


PART  32— SPECIFIC  DOMESTIC 
LICENSES  TO  MANUFACTURE  OR 
TRANSFER  CERTAIN  ITEMS 
CONTAINING  BYPRODUCT  MATERIAL 

■  7.  The  authority  citation  for  part  32 
continues  to  read  as  follows; 

Authority:  Atomic  Energy  Act  secs,  81, 

161.  181,182,  183.  223,  2,34  (42  U..S.C.  2111, 
2201.  2231,  2232,  2233,  2273,  2282);  Energy 
Reorganization  Act  sec.  201  (42  U..S.(;.  5841); 
(Government  Paperwork  Elimination  Act  sec. 
1704  (44  U.S.C.  3504  note);  Energy  Policy  Act 
of  2005,  sec.  651(e),  Pub.  L.  No.  109-58,  119 
Stat.  806-810  (42  U.S.C.  2014,  2021, 2021b. 
2111). 

■  8.  In  §  32.1 ,  paragraph  (b)  is  revi.sed  to 
read  as  follow's; 

§  32.1  Purpose  and  scope. 

(h)  The  provisions  and  requirements 
of  this  part  are  in  addition  to.  and  not 
in  substitution  for,  other  requirements 
of  this  chapter.  In  particular,  the 
provisions  of  part  30  of  this  chapter 
apply  to  applif;ation.s,  licenses  and 
certificates  of  registration  subject  to  this 
part,  and  the  provisions  of  part  37  of 
this  chapter  apply  to  applications  and 
licenses  subject  to  this  part. 


PART  33— SPECIFIC  DOMESTIC 
LICENSES  OF  BROAD  SCOPE  FOR 
BYPRODUCT  MATERIAL 

■  9.  The  authority  citation  for  part  33 
continues  to  read  as  follows; 

Authority:  Atomic  Energy  Act  secs.  81. 

161.  181,  l'82.  183,  223,  234  (42  U.S.C.  2111, 
2201,  2231, 2232,  2233, 2273, 2282);  Energy 
Rnorgbnization  Act  sec.  201  (42  U.,S.C.  5841); 
(Jovornment  Paperwork  Elimination  Act  sec. 
1704  (44  U.S.CJ.  3504  note);  Energy  Policy  Act 
of  2005  .sec.  651(e),  Public  Law’  109-58,  119 
Stat.  806-810  (42  u  s  e.  2014,  2021, 2021b, 
2111). 

■  10.  Section  33.1  is  revised  to  read  as 
follows: 


§  33.1  Purpose  and  scope. 

This  part  prescribes  requirements  for 
the  issuance  of  specific  licenses  of  broad 
scope  for  byproduct  material  (“broad 
licenses”)  and  certain  regulations 
governing  holders  of  such  licen.ses.  The 
provisions  and  requirements  of  this  part 
are  in  addition  to.  and  not  in 
substitution  for.  other  requirements  of 
this  chapter.  In  particular,  the 
provisions  of  parts  30  and  37  of  this 
chapter  apply  to  applications  and 
licen.ses  subject  to  this  part, 

PART  34— LICENSES  FOR 
INDUSTRIAL  RADIOGRAPHY  AND 
RADIATION  SAFETY  REQUIREMENTS 
FOR  INDUSTRIAL  RADIOGRAPHIC 
OPERATIONS 

■  11.  The  authority  citation  for  part  34 
continues  to  read  as  follows: 

Authority:  Atomic  Energy  Act  secs.  81, 

161,  181,  182,  183,  223,  234  (42  U..S.G.  2111, 
2201,  2231,  2232,  2233,  2273,  2282);  Energy 
Reorganization  Act  sec.  201  (42  U.S.C.  5841); 
Government  Paperwork  Elimination  Act  sec. 
1704,  112  Stat.  27.50  (44  U.S.C.  3.504  note). 
Atomic  Energy  Act  of  2005  sec.  6.51(e),  Pub. 

L.  No.  109-58.  119  Stat.  806-810  (42  U.S.C. 
2014,  2021,  20211).  2111).  Section  34.45  also 
issued  under  Energy  Reorganization  Act  .sec. 
206  (42  U.S.C.  5846). 

■  12.  Section  34.1  is  revised  to  read  as 
follows: 

§  34.1  Purpose  and  scope. 

Thi.s  part  prescribes  requirements  for 
the  issuance  of  licenses  for  the  u.se  of 
sealed  sources  containing  byproduct 
material  and  radiation  safety 
requirements  for  persons  using  those 
sealed  sources  in  industrial 
radiography.  The  provisions  and 
requirements  of  this  part  are  in  addition 
to,  and  m)t  in  substitution  for,  other 
requirements  of  this  chapter.  In 
particular,  the  requirements  and 
provisions  of  parts  19,  20,  21,  30,  37,  71, 
1,50,  170,  and  171  of  this  chapter  apply 
to  applications  and  licenses  subject  to 
this  part.  This  rule  does  not  apply  to 
medical  uses  of  byproduct  material. 

PART  35— MEDICAL  USE  OF 
BYPRODUCT  MATERIAL 

■  13.  The  authority  citation  for  part  35 
continues  to  read  as  follows: 

Authority:  Atomic  Energy  Act  sec.s.  81, 
161,  181,  182,  183,  223,  234 (42  U.S.C. 2111, 
2201,  2231,  2232, 2233, 2273, 2282);  Energy 
Reorganization  Act  sec.  201,  206  (42  U.S.fJ. 
5841, 5842,  5846);  sec.  1704  (44  U.S.C.  3504 
note);  Energy  Policy  Act  of  2005,  sec.  651(e), 
Public  Law'  109-58,  119  Stat.  806-810  (42 
U.S.C.  2014,  2021,  2021b,  2111). 

■  14.  Section  35.1  is  revised  to  read  as 
follows; 
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§  35.1  Purpose  and  scope. 

This  part  contains  the  requirements 
and  provisions  for  the  medical  u.se  of 
byproduct  material  and  for  issuance  of 
specific  licenses  authorizing  the 
medical  use  of  this  material.  These 
requirements  and  provisions  provide  for 
the  radiation  safety  of  workers,  the 
general  public,  patients,  and  human 
research  subjects.  The  requirements  and 
provisions  of  this  part  are  in  addition  to, 
and  not  in  sub.stitution  for,  others  in  this 
chapter.  The  requirements  and 
provisions  of  parts  19,  20,  21,  .30,  37,  71, 
170,  and  171  of  this  chapter  apply  to 
applicants  and  licen.sees  subject  to  this 
part  unless  specifically  exempted. 

PART  36— LICENSES  AND  RADIATION 
SAFETY  REQUIREMENTS  FOR 
IRRADIATORS 

■  1 .5.  The  authority  citation  for  part  36 
continues  to  read  as  follows: 

Authority:  Atomic  Energy  Act  secs.  81,  82, 
161,  181,  182,  183,  186,  223,  234  (42  II..S.C. 
2111, 2112, 2201, 2232, 2233, 2236,  2273, 
2282);  Energy  Reorganization  Act  .sec.s.  201, 
202,  206  (42  'U.S.C.  .8841,  5842,  5846); 
Government  Paperwork  Elimination  Act  sec. 
1704  (44  U..S.C.  3504  note);  Atomic  Energy 
Act  of  2005  sec.  651(e),  Pub.  L.  No.  109-58, 
119  Stat.  806-810  (42  IJ.S.C.  2014,  2021, 
2021b,  2111). 

■  16.  In  §  36.1 ,  paragraph  (a)  is  revised 
to  read  as  follows: 

§36.1  Purpose  and  scope. 

(a)  This  part  contains  requirements  for 
the  issuance  of  a  license  authorizing  the 
use  of  sealed  sources  containing 
radioactive  materials  in  irradiators  used 
to  irradiate  objects  or  materials  using 
gamma  radiation.  This  part  also 
contains  radiation  safety  requirements 
for  operating  irradiators.  The 
requirements  of  this  part  are  in  addition 
to  other  requirements  of  this  chapter.  In 
particular,  the  provisions  of  parts  19,  20, 
21,  30,  37,  71,  170,  and  171  of  this 
chapter  apply  to  applications  and 
licenses  subject  to  this  part.  Nothing  in 
this  part  relieves  the  licensee  from 
complying  with  other  applicable 
Federal,  State  and  local  regulations 
governing  the  siting,  zoning,  land  use, 
and  building  code  requirements  for 
industrial  facilities. 

it  It  It  *  it 

■  17.  Part  37  is  added  to  read  as  follows: 

PART  37— PHYSICAL  PROTECTION  OF 
CATEGORY  1  AND  CATEGORY  2 
QUANTITIES  OF  RADIOACTIVE 
MATERIAL 

Sec. 

Subpart  A — General  Provisions 

37.1  Purpose. 


37.3  .Scope. 

37.5  Definitions. 

37.7  Communications. 

37.9  Interpretations. 

37.11  .S[)ecific  exemptions. 

37.13  Information  collection  requirements: 
OMB  approval. 

Subpart  B — Background  Investigations  and 

Access  Control  Program 

37.21  Personnel  access  authorization 

requirements  for  category  1  or  category  2 
quantities  of  radioactive  material. 

37.23  Access  authorization  program 
requirements. 

37.25  Background  investigations. 

37.27  Requirements  for  criminal  history 
records  checks  of  individuals  grante<l 
unescorted  access  to  category  1  or 
category  2  quantities  of  radioactive 
material. 

37.29  Relief  from  fingerprinting, 

identification,  and  criminal  history 
records  checks  and  other  elements  of 
hac;kgronnd  investigations  for  designated 
categories  of  individuals  permitted 
unescorted  access  to  certain  radinactive 
materials. 

37.31  Protection  of  information. 

37.33  Access  authorization  program  review. 

Subpart  C — Physical  Protection 

Requirements  During  Use 

37.41  Security  program. 

37.43  General  security  program 
requirements. 

37.45  LLEA  coordination. 

37.47  Security  zones. 

37.49  Monitoring,  detection,  and 
assessment. 

37.51  Maintenance  and  testing. 

37.53  Requirements  for  mobile  devices. 

37.55  Security  program  review. 

37.57  Reporting  of  events. 

Subpart  D — Physical  Protection  in  Transit 

37.71  Additional  requirements  for  transfer 
of  category  1  and  category  2  quantities  of 
radioactive  material. 

37.73  Applicability  of  physical  protection 
of  category  1  and  category  2  quantities  of 
radioactive  material  during  transit. 

37.75  Preplanning  and  coordination  of 
shipment  of  category  1  or  category  2 
quantities  of  radioactive  material. 

37.77  Advance  notification  of  shipment  of 
category  1  quantities  of  radioactive 
material. 

37.79  Requirements  for  physical  protection 
of  category  1  and  category  2  quantities  of 
radioactive  material  during  shipment. 

37.81  Reporting  of  events. 

Subpart  E — [Reserved] 

Subpart  F — Records 

37.101  Form  of  records. 

37.103  Record  retention. 

Subpart  G — Enforcement 

37.105  Inspections. 

37.107  Violations. 

37.109  Criminal  penalties. 


Appendix  A  to  Part  37 — Category  1  and 
Category  2  Radioactive  Materials 

Authority:  Atomic  Energv  Act  secs.  53.  81. 
103, 104, 147, 148, 149,  161,  182,  183,  223, 

234  (42  U.S.C. 2073, 2111,  2133,  2134,  2167, 
2168,  2169,  2201a.,  2232,  2233,  2273,  2282). 

Subpart  A — General  Provisions 
§37.1  Purpose. 

This  part  has  been  established  to  ' 
provide  the  requirements  for  the 
physical  protection  program  for  any 
licensee  that  possesses  an  aggregated 
category  1  or  category  2  quantity  of 
radioactive  material  listed  in  Appendix 
A  to  this  part.  These  requirements 
provide  rea.sonable  assurance  of  the 
.security  of  category  1  or  category  2 
quantities  of  radioactive  material  by 
protecting  these  materials  from  theft  or 
diversion.  Specific  requirements  for 
access  to  material,  use  of  material, 
transfer  of  material,  and  transport  of 
material  are  included.  No  provision  of 
this  part  authorizes  po.ssession  of 
licensed  material. 

§  37.3  Scope. 

(a)  Subparts  B  and  C  of  this  part  apply 
to  any  person  who,  under  the 
regulations  in  this  chapter,  possesses  or 
uses  at  any  site,  an  aggregated  category 

1  or  category  2  quantity  of  radioactive 
material. 

(b)  Subpart  D  of  this  part  applies  to 
any  person  who,  under  the  regulations 
of  this  chapter: 

(1)  Transports  or  delivers  to  a  carrier 
for  transport  in  a  single  shipment,  a 
category  1  or  category  2  quantity  of 
radioactive  material;  or 

(2)  Imports  or  exports  a  category  1  or 
category  2  quantity  of  radioactive 
material;  the  provisions  only  apply  to 
the  domestic  portion  of  the  transport. 

§  37.5  Definitions. 

As  u.sed  in  this  part: 

Access  control  means  a  system  for 
allowing  only  approved  individuals  to 
have  unescorted  access  to  the  .security 
zone  and  for  ensuring  that  all  other 
individuals  are  subject  to  escorted 
access. 

Act  means  the  Atomic  Energy  Act  of 
1954  (68  Stat.  919),  including  any 
amendments  thereto. 

Aggregated  means  accessible  by  the 
breach  of  a  single  physical  barrier  that 
would  allow  access  to  radioactive 
material  in  any  form,  including  any 
devices  that  contain  the  radioactive 
material,  when  the  total  activity  equals 
or  exceeds  a  category  2  quantity  of 
radioactive  material. 

Agreement  State  means  any  state  with 
which  the  Atomic  Energy  Commission 
or  the  U.S.  Nuclear  Regulatory 
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Commission  has  entered  into  an 
effective  agreement  under  subsection 
274b.  of  the  Act.  Non-agreement  State 
means  any  other  State. 

Approved  individual  means  an 
individual  whom  the  licensee  has 
determined  to  be  trustworthy  and 
reliable  for  unescorted  access  in 
accordance  with  subpart  B  of  this  part 
and  who  has  completed  the  training 
required  by  §  37.43(c). 

Background  investigation  means  the 
investigation  conducted  by  a  licensee  or 
applicant  to  support  the  determination 
of  trustworthiness  and  reliability. 

Becquerel  (Bq)  means  one 
disintegration  per  second^ 

Byproduct  material  means — 

(1)  Any  radioactive  material  (except 
special  nuclear  material)  yielded  in,  or 
made  radioactive  by,  exposure  to  the 
radiation  incident  to  the  process  of 
producing  or  using  special  nuclear 
material; 

(2)  The  tailings  or  wastes  produced  by 
the  extraction  or  concentration  of 
uranium  or  thorium  from  ore  processed 
primarily  for  its  source  material  content, 
including  discrete  surface  wastes 
resulting  from  uranium  solution 
extraction  processes.  Underground  ore 
bodies  depleted  by  these  solution 
extraction  operations  do  not  constitute 
“byproduct  material”  within  this 
definition; 

(3) (i)  Any  discrete  .source  of  radium- 
226  that  is  produced,  extracted,  or 
converted  after  extraction,  before,  on,  or 
after  Augu.st  8,  200.'i,  for  use  for  a 
commercial,  medical,  or  research 
activity;  or 

(ii)  Any  material  that — 

(A)  Has  been  made  radioactive  by  use 
of  a  particle  accelerator;  and 

(B)  Is  produced,  extracted,  or 
converted  after  extraction,  before,  on,  or 
after  August  8,  200.5,  for  use  for  a 
commercial,  medical,  or  research 
activity;  and 

(4)  Any  discrete  source  of  naturally 
occurring  radioactive  material,  other 
than  source  material,  that — 

(i)  The  Commission,  in  consultation 
with  the  Administrator  of  the 
Environmental  Protection  Agency,  the 
Secretary  of  Energy,  the  Secretary  of 
Homeland  Security,  and  the  head  of  any 
other  appropriate  Federal  agency, 
determines  would  pose  a  threat  similar 
to  the  threat  posed  by  a  discrete  source 
of  radium-226  to  the  public  health  and 
safety  or  the  common  defense  and 
security;  and 

(ii)  Before,  on,  or  after  Augu.st  8,  2005, 
is  extracted  or  converted  after  extraction 
for  use  in  a  commercial,  medical,  or 
research  activity. 

Carrier  means  a  person  engaged  in  the 
transportation  of  passengers  or  property 


by  land  or  water  as  a  common,  contract, 
or  private  carrier,  or  by  civil  aircraft. 

Category  1  quantity  of  radioactive 
material  means  a  quantity  of  radioactive 
material  meeting  or  exceeding  tbe 
category  1  threshold  in  Table  1  of 
Appendix  A  to  this  part.  This  is 
determined  by  calculating  the  ratio  of 
the  total  activity  of  each  radionuclide  to 
the  category  1  threshold  for  that 
radionuclide  and  adding  the  ratios 
together.  If  the  sum  is  equal  to  or  - 
exceeds  1,  the  quantity  would  be 
considered  a  category  1  quantity. 

Category  1  quantities  of  radioactive 
material  do  not  include  the  radioactive 
material  contained  in  any  fuel  assembly, 
subassembly,  fuel  rod,  or  fuel  pellet. 

Category  2  quantity  of  radioactive 
material  means  a  quantity  of  radioactive 
material  meeting  or  exceeding  the 
category  2  threshold  but  less  than  the 
category  1  threshold  in  Table  1  of 
Appendix  A  to  this  part.  This  is 
determined  by  calculating  the  ratio  of 
the  total  activity  of  each  radionuclide  to 
the  category  2  threshold  for  that 
radionuclide  and  adding  the  ratios 
together.  If  the  sum  is  equal  to  or 
exceeds  1,  the  quantity  would  be 
considered  a  category  2  quantity. 
Category  2  quantities  of  radioactive 
material  do  not  include  the  radioactive 
material  contained  in  any  fuel  as.sembly, 
subassembly,  fuel  rod,  or  fuel  pellet. 

Commission  means  the  U.S.  Nuclear 
Regulatory  Commission  or  its  duly 
authorized  representatives. 

Curie  means  that  amount  of 
radioactive  material  which  disintegrates 
at  the  rate  of  37  billion  atoms  per 
second. 

Diversion  means  tbe  unauthorized 
movement  of  radioactive  material 
subject  to  this  part  to  a  location  different 
from  the  material's  authorized 
destination  inside  or  outside  of  the  site 
at  which  the  material  is  used  or  stored. 

Escorted  access  means 
accompaniment  while  in  a  .security  zone 
by  an  approved  individual  who 
maintains  continuous  direct  vi.sual 
surveillance  at  all  times  over  an 
individual  who  is  not  approved  for 
une.scorted  access. 

Fingerprint  orders  means  the  orders 
issued  by  the  U.S.  Nuclear  Regulatory 
Commission  or  the  legally  binding 
requirements  issued  by  Agreement 
States  that  require  Fingerprints  and 
criminal  history  records  checks  for 
individuals  with  unescorted  access  to 
category  1  and  category  2  quantities  of 
radioactive  material  or  safeguards 
information-modified  handling. 

Government  agency  means  any 
executive  department,  commission, 
independent  establishment,  corporation, 
wholly  or  partly  owned  by  the  United 


States  of  America  which  is  an 
instrumentality  of  the  United  States,  or 
any  board,  bureau,  division,  service, 
office,  officer,  authority,  administration, 
or  other  establishment  in  the  executive 
branch  of  the  Government. 

License,  except  where  otherwise 
specified,  means  a  license  for  byproduct 
material  issued  pursuant  to  the 
regulations  in  parts  30  through  36  and 
39  of  this  chapter; 

License  issuing  authority  means  the 
licensing  agency  that  issued  the  license, 
i.e.  the  U.S.  Nuclear  Regulatory 
Commission  or  the  appropriate  agency 
of  an  Agreement  State; 

Local  law  enforcement  agency  (LLEA ) 
means  a  public  or  private  organization 
that  has  been  approved  by  a  federal, 
state,  or  local  government  to  carry 
firearms  and  make  arrests,  and  is 
authorized  and  has  the  capability  to 
provide  an  armed  response  in  the 
jurisdiction  where  the  licensed  category 
1  or  category  2  quantity  of  radioac.tive 
material  is  u.sed,  stored,  or  transported. 

Lost  or  missing  licensed  material 
means  licensed  material  whose  location 
is  unknown.  It  includes  material  that 
has  been  shipped  but  has  not  reached  its 
destination  and  whose  location  cannot 
be  readily  traced  in  the  transportation 
system. 

Mobile  device  means  a  piece  of 
equipment  containing  licensed 
radioactive  material  that  is  either 
mounted  on  wheels  or  casters,  or 
otherwise  equipped  for  moving  without 
a  need  for  disassembly  or  dismounting; 
or  designed  to  be  hand  c;arried.  Mobile 
devices  do  not  include  stationary 
equipment  installed  in  a  fixed  location. 

Movement  control  center  means  an 
operations  center  that  is  remote  from 
transport  activity  and  that  maintains 
position  information  on  the  movement 
of  radioactive  material,  receives  reports 
of  attempted  attacks  or  thefts,  provides 
a  means  for  reporting  these  and  other 
problems  to  appropriate  agencies  and 
can  request  and  coordinate  appropriate 
aid. 

No-later-than  arrival  time  means  the 
date  and  time  that  the  shipping  licen.see 
and  receiving  licensee  have  established 
as  the  time  at  which  an  investigation 
will  be  initiated  if  the  shipment  has  not 
arrived  at  the  receiving  facility.  The  no- 
later-than-arrival  time  may  not  be  more 
than  6  hours  after  the  estimated  arrival 
time  for  shipments  of  category  2 
quantities  of  radioactive  material. 

Person  means — 

(1)  Any  individual,  corporation, 
partnership,  firm,  association,  trust, 
estate,  public  or  private  institution, 
group.  Government  agency  other  than 
the  Commission  or  the  DOE  (except  that 
the  Department  shall  be  considered  a 
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person  within  the  meaning  of  the 
regulations  in  10  CFR  chapter  1  to  the 
extent  that  its  facilities  and  activities  are 
subject  to  the  licensing  and  related 
regulatory  authority  of  the  Commission 
under  section  202  of  the  Energy 
Reorganization  Act  of  1974  (88  Stat. 

1244),  the  Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978  (92  Stat. 
3021),  the  Nuclear  Waste  Policy  Act  of 
1982  (96  Stat.  2201),  and  section  3(b)(2) 
of  the  Low-Level  Radioactive  Waste 
Policy  Amendments  Act  of  1985  (99 
Stat.  1842),  any  State  or  any  political 
subdivision  of  or  any  political  entity 
within  a  State,  any  foreign  government 
or  nation  or  any  political  subdivision  of 
any  such  government  or  nation,  or  other 
entity:  and 

(2)  Any  legal  succe.ssor, 
representative,  agent,  or  agency  of  the 
foregoing. 

Hfiviewing  official  means  the 
individual  who  shall  make  the 
trustworthiness  and  reliability 
determination  of  an  individual  to 
determine  whether  the  individual  may 
have,  or  continue  to  have,  unescorted 
access  to  the  category  1  or  category  2 
quantities  of  radioactive  materials  that 
are  possessed  by  the  licensee. 

Sabotage  means  deliberate  damage, 
with  malevolent  intent,  to  a  category  1 
or  category  2  quantity  of  radioactive 
material,  a  device  that  contains  a 
category  1  or  category  2  quantity  of 
radioactive  material,  or  the  components 
of  the  .security  system. 

Safe  haven  means  a  readily 
recognizable  and  readily  accessible  site 
at  which  security  is  present  or  from 
which,  in  the  event  of  an  emergency,  the 
transport  crew  can  notify  and  wait  for 
the  local  law  enforcement  authorities. 

Security  zone  means  any  temporary  or 
permanent  area  determined  and 
established  by  the  licensee  for  the 
physical  protection  of  category  1  or 
category  2  quantities  of  radioactive 
material. 

State  means  a  State  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands. 

Teleinetric  position  monitoring 
system  means  a  data  transfer  system  that 
captures  information  by  in.strumentation 
and/or  measuring  devices  about  the 
location  and  status  of  a  transport  vehicle 
or  package Jjetween  the  departure  and 
destination  locations. 

Trustworthiness  and  reliability  are 
characteristics  of  an  individual 
considered  dependable  in  judgment, 
character,  and  performance,  such  that 
unescorted  access  to  category  1  or 
category  2  quantities  of  radioactive 


material  by  that  individual  does  not 
constitute  an  unreasonable  risk  to  the 
public  health  and  safety  or  .security.  A 
determination  of  trustworthiness  and 
reliability  for  this  purpo.se  is  based  upon 
the  results  from  a  background 
investigation. 

Unescorted  access  means  solitary 
access  to  an  aggregated  category  1  or 
category  2  quantity  of  radioactive 
material  or  the  devices  that  contain  the 
material. 

United  States,  when  used  in  a 
geographical  sense,  includes  Puerto 
Rico  and  all  territories  and  po.ssession.s 
of  the  United  States. 

§37.7  Communications. 

Except  where  otherwise  specified  or 
covered  under  the  regional  licensing 
program  as  provided  in  §  30.6(b)  of  this 
chapter,  all  communications  and  reports 
concerning  the  regulations  in  this  part 
may  be  sent  as  follows: 

(a)  By  mail  addres.sed  to:  ATTN: 
Document  Control  Desk;  Director,  Office 
of  Nuclear  Reactor  Regulation;  Director, 
Office  of  New  Reactors;  Director,  Office 
of  Nuclear  Material  Safety  and 
Safeguards;  Director,  Office  of  Federal 
and  State  Materials  and  Environmental 
Management  Programs:  or  Director, 
Division  of  Security  Policy,  Office  of 
Nuclear  Security  and  Incident 
Response,  as  appropriate,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555-0001; 

(b)  By  hand  delivery  to  the  NRC’.s 
offices  at  11555  Rockville  Pike, 
Rockville,  Maryland  20852; 

(c)  Where  practicable,  by  electronic 
submission,  for  example.  Electronic 
Information  Exchange,  or  CD-ROM. 
Electronic  submissions  must  be  made  in 
a  manner  that  enables  the  NRC  to 
receive,  read,  authenticate,  distribute, 
and  archive  the  submission,  and  process 
and  retrieve  it  a  single  page  at  a  time. 
Detailed  guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC’s  Web  site  at  http:// 
www.nrc.gov/site-heip/e~ 
submittals.htm!:  by  email  to 
MSHD.Hesource@nrc.gov;  or  by  writing 
the  Office  of  Information  Services,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 

§  37.9  Interpretations. 

Except  as  specifically  authorized  by 
the  Commission  in  writing,  no 
interpretations  of  the  meaning  of  the 
regulations  in  this  part  by  any  officer  or 
employee  of  the  Commission  other  than 
a  written  interpretation  by  the  General 


Coun.sel  will  be  recognized  as  binding 
upon  the  Commission. 

§  37.1 1  Specific  exemptions. 

(a)  The  Commission  may,  upon 
application  of  any  intere.sted  person  or 
upon  its  own  initiative,  grant  such 
exemptions  from  the  requirements  of 
the  regulations  in  this  part  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
common  defen.se  and  security,  and  are 
otherwise  in  the  public  interest. 

(b)  Any  licen.see’s  NRC-licensed 
activities  are  exempt  from  the 
requirements  of  subparts  B  and  C  of  this 
part  to  the  extent  that  its  activities  are 
included  in  a  security  plan  required  by 
part  73  of  this  chapter. 

(c)  A  licensee  that  pos.sesses 
radioactive  waste  that  contains  category 
1  or  category  2  quantities  of  radioactive 
material  is  exempt  from  the 
requirements  of  .subparts  B,  C.  and  D  of 
this  part.  Except  that  any  radioactive 
waste  that  contains  discrete  sources, 
ion-exchange  resins,  or  activated 
material  that  weighs  less  than  2,000  kg 
(4,409  lbs)  is  not  exempt  from  the 
requirements  of  this  part.  The  licensee 
shall  implement  the  following 
requirements  to  secure  the  radioactive 
waste: 

(1)  Use  continuous  physical  barriers 
that  allow  access  to  the  radioactive 
waste  only  through  established  access 
control  points; 

(2)  U.se  a  locked  door  or  gate  with 
monitored  alarm  at  the  access  control 
point: 

(3)  Assess  and  respond  to  each  actual 
or  attempted  unauthorized  access  to 
determine  whether  an  actual  or 
attempted  theft,  sabotage,  or  diversion 
occurred;  and 

(4)  Immediately  notify  the  LLEA  and 
request  an  armed  response  from  the 
LLEA  upon  determination  that  there 
was  an  actual  or  attempted  theft, 
sabotage,  or  diversion  of  the  radioactive 
waste  that  contains  category  1  or 
category  2  quantities  of  radioactive 
material. 

§  37.1 3  information  collection 
requirements:  0MB  approval. 

(a)  The  U.S.  Nuclear  Regulatory 
Commi.s.sion  has  submitted  the 
information  collection  requirements 
contained  in  this  part  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  as  required  by  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unle.ss  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  has  approved  the 
information  collection  requirements 
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contained  in  this  part  under  control 
number  3150-0214. 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  37.11,  37.21, 

37.23,  37.25,  37.27,  37.29,  37.31,  37.33, 
37.41,  37.43,  37.45,  37.49,  37.51,  37.55, 
37.57,  37.71,  37.75,  37.77,  37.79,  and 
37.81. 

Subpart  B — Background  Investigations 
and  Access  Authorization  Program 

§  37.21  Personnel  access  authorization 
requirenwnts  for  category  1  or  category  2 
quantities  of  radioactive  material. 

(a)  General.  (1)  Each  licensee  that 
possesses  an  aggregated  quantity  of 
radioactive  material  at  or  above  the 
category  2  threshold  shall  establish, 
implement,  and  maintain  its  access 
authorization  program  in  accordance 
with  the  requirements  of  this  subpart. 

(2)  An  applicant  for  a  new  license  and 
each  licensee  that  would  become  newly 
subject  to  the  requirements  of  this 
subpart  upon  application  for 
modification  of  its  license  shall 
implement  the  requirements  of  this 
subpart,  as  appropriate,  before  taking 
possession  of  an  aggregated  category  1 
or  category  2  quantity  of  radioactive 
material. 

(3)  Any  licensee  that  has  not 
previously  implemented  the  Security 
Orders  or  been  subject  to  the  provisions 
of  this  subpart  B  shall  implement  the 
provisions  of  this  subpart  B  before 
aggregating  radioactive  material  to  a 
quantity  that  equals  or  exceeds  the 
category  2  threshold. 

(b)  General  performance  objective. 

The  licensee’s  access  authorization 
program  must  ensure  that  the 
individuals  specified  in  paragraph  (c)(1) 
of  this  section  are  trustworthy  and 
reliable. 

(c)  Applicability.  (1)  Licensees  shall 
subject  the  following  individuals  to  an 
access  authorization  program: 

(1)  Any  individual  whose  assigned 
du\ies  require  unescorted  access  to 
category  1  or  category  2  quantities  of 
radioactive  material  or  to  any  device 
that  contains  the  radioactive  material: 
and 

(ii)  Reviewing  officials. 

(2)  Licensees  need  not  subject  the 
categories  of  individuals  listed  in 

§  37.29(a)(1)  through  (13)  to  the 
investigation  elements  of  the  access 
authorization  program. 

(3)  Licensees  shall  approve  for 
unescorted  access  to  category  1  or 
category  2  quantities  of  radioactive 
material  only  those  individuals  with  job 
duties  that  require  unescorted  access  to 
category  1  or  category  2  quantities  of 
radioactive  material. 


(4)  Licensees  may  include  individuals 
needing  access  to  safeguards 
information-modified  handling  under 
part  73  of  this  chapter  in  the  access 
authorization  program  under  this 
subpart  B. 

§  37.23  Access  authorization  program 
requirements. 

(a)  Granting  unescorted  access 
authorization.  (1)  Licensees  shall 
implement  the  requirements  of  this 
subpart  for  granting  initial  or  reinstated 
unescorted  access  authorization. 

(2)  Individuals  who  have  been 
determined  to  be  trustworthy  and 
reliable  shall  also  complete  the  security 
training  required  by  §  37.43(c)  before 
being  allowed  unescorted  access  to 
category  1  or  category  2  quantities  of 
radioactive  material. 

(b)  Reviewing  officials.  (1)  Reviewing 
officials  are  the  only  individuals  who 
may  make  trustworthiness  and 
reliability  determinations  that  allow 
individuals  to  have  unescorted  access  to 
category  1  or  category  2  quantities  of 
radioactive  materials  possessed  by  the 
licensee. 

(2)  Each  licen.see  shall  name  one  or 
more  individuals  to  be  reviewing 
officials.  After  completing  the 
background  investigation  on  the 
reviewing  official,  the  licensee  shall 
provide  under  oath  or  affirmation,  a 
certification  that  the  reviewing  official 
is  deemed  trustworthy  and  reliable  by 
the  licensee.  The  fingerprints  of  the 
named  reviewing  official  must  be  taken 
by  a  law  enforcement  agency,  Federal  or 
State  agencies  that  provide 
fingerprinting  services  to  the  public,  or 
commercial  fingerprinting  services 
authorized  by  a  State  to  take 
fingerprints.  The  licensee  shall  recertify 
that  tbe  reviewing  official  is  deemed 
trustworthy  and  reliable  every  10  years 
in  accordance  with  §  37.25(b). 

(3)  Reviewing  officials  must  be 
permitted  to  have  unescorted  access  to 
category  1  or  category  2  quantities  of 
radioactive  materials  or  access  to 
safeguards  information  or  safeguards 
information-modified  handling,  if  the 
licensee  possesses  safeguards 
information  or  safeguards  information- 
modified  handling. 

(4)  Reviewing  officials  cannot  approve 
other  individuals  to  act  as  reviewing 
officials. 

(5)  A  reviewing  official  does  not  need 
to  undergo  a  new  background 
investigation  before  being  named  by  the 
licensee  as  the  reviewing  official  if: 

(i)  The  individual  has  undergone  a 
background  investigation  that  included 
fingerprinting  and  an  FBI  criminal 
history  records  check  and  has  been 


determined  to  be  trustworthy  and  • 
reliable  by  the  licensee;  or 

(ii)  The  individual  is  subject  to  a 
category  li.sted  in  §  37.29(a). 

(c)  Informed  consent.  (1)  Licensees 
may  not  initiate  a  background 
investigation  without  the  informed  and 
signed  consent  of  the  subject  individual. 
This  consent  must  include  authorization 
to  share  personal  information  with  other 
individuals  or  organizations  as 
necessary  to  complete  the  background 
investigation.  Before  a  final  adverse 
determination,  the  licensee  shall 
provide  the  individual  with  an 
opportunity  to  correct  any  inacc:urate  or 
incomplete  information  that  is 
developed  during  the  background 
investigation.  Licensees  do  not  need  to 
obtain  signed  consent  from  those 
individuals  that  meet  the  requirements 
of  §  37.25(b).  A  signed  consent  must  be 
obtained  prior  to  any  reinvestigation. 

(2)  The  subject  individual  may 
withdraw  his  or  her  consent  at  any  time. 
Licensees  shall  inform  the  individual 
that: 

(1)  If  an  individual  withdraws  his  or 
her  consent,  the  licensee  may  not 
initiate  any  elements  of  the  background 
investigation  that  were  not  in  progress 
at  the  time  the  individual  withdrew  his 
or  her  consent;  and 

(ii)  The  withdrawal  of  consent  for  the 
background  investigation  is  sufficient 
cause  for  denial  or  termination  of 
unescorted  access  authorization. 

(d)  Personal  history  disclosure.  Any 
individual  who  is  applying  for 
unescorted  access  authorization  shall 
disclose  the  personal  history 
information  that  is  required  by  the 
licensee’s  access  authorization  program 
for  the  reviewing  official  to  make  a 
determination  of  the  individual’s 
trustworthiness  and  reliability.  Refusal 
to  provide,  or  the  falsification  of,  any 
personal  history  information  required 
by  this  subpart  is  sufficient  cause  for 
denial  or  termination  of  unescorted 
access. 

(e)  Determination  basis.  (1)  The 
reviewing  official  shall  determine 
whether  to  permit,  deny,  unfavorably 
terminate,  maintain,  or  administratively 
withdraw  an  individual’s  unescorted 
access  authorization  based  on  an 
evaluation  of  all  of  the  information 
collected  to  meet  the  requirements  of 
this  subpart. 

(2)  The  reviewing  official  may  not 
permit  any  individual  to  have 
unescorted  access  until  the  reviewing 
official  has  evaluated  all  of  the 
information  collected  to  meet  the 
requirements  of  this  subpart  and 
determined  that  the  individual  is 
trustworthy  and  reliable.  The  reviewing 
official  may  deny  unescorted  access  to 
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any  individual  ba.sed  on  information 
obtained  at  any  time  during  the 
background  investigation. 

(3)  The  licensee  shall  document  the 
basis  for  concluding  whether  or  not 
there  is  reasonable  assurance  that  an 
individual  is  trustworthy  and  reliable. 

(4)  The  reviewing  official  may 
terminate  or  administratively  withdraw 
an  individual’s  unescorted  access 
authorization  based  on  information 
obtained  after  the  background 
investigation  has  been  completed  and 
the  individual  granted  unescorted 
access  authorization. 

(.5)  Licensees  shall  maintain  a  list  of 
persons  currently  approved  for 
unescorted  access  authorization.  When 
a  licensee  determines  that  a  person  no 
longer  requires  unescorted  access  or 
meets  the  adbess  authorization 
requirement,  the  licensee  shall  remove 
the  person  from  the  approved  list  as 
soon  as  possible,  but  no  later  than  7 
working  days,  and  take  prompt 
measures  to  ensure  that  the  individual 
is  unable  to  have  unescorted  access  to 
the  material. 

(f)  Procedures.  Licensees  shall 
develop,  implement,  and  maintain 
written  procedures  for  implementing 
the  access  authorization  program.  The 
procedures  must  include  provisions  for 
the  notification  of  individuals  who  are 
denied  unescorted  access.  The 
procedures  must  include  provisions  for 
the  review,  at  the  request  of  the  affected 
individual,  of  a  denial  or  termination  of 
unescorted  access  authorization.  The 
procedures  must  contain  a  provision  to 
ensure  that  the  individual  is  informed  of 
the  grounds  for  the  denial  or 
termination  of  unescorted  acce.ss 
authorization  and  allow  the  individual 
an  opportunity  to  provide  additional 
relevant  information. 

(g)  Right  to  correct  and  complete 
information.  (1)  Prior  to  any  final 
adverse  determination,  licensees  shall 
provide  each  individual  subject  to  this 
subpart  with  the  right  to  complete, 
correct,  and  explain  information 
obtained  as  a  result  of  the  licensee’s 
background  inve.stigation.  Confirmation 
of  receipt  by  the  individual  of  this 
notification  must  be  maintained  by  the 
licensee  for  a  period  of  1  year  from  the 
date  of  the  notification. 

(2)  If.  after  reviewing  his  or  her 
criminal  history  record,  an  individual 
believes  that  it  is  incorrect  or 
incomplete  in  any  respect  and  wishes  to 
change,  correct,  update,  or  explalh 
anything  in  the  record,  the  individual 
may  initiate  challenge  procedures. 

These  procedures  include  direct 
application  by  the  individual 
challenging  the  record  to  the  law 
enforcement  agency  that  contributed  the 


questioned  information  or  a  direct 
challenge  as  to  the  accuracy  or 
completene.ss  of  any  entry  on  the 
criminal  history  record  to  the  Federal 
Bureau  of  Investigation,  Criminal  Justice 
Information  Services  (CJLS)  Division, 
ATTN:  SCU,  Mod.  13-2,  1000  Custer 
Hollow  Road,  Clarksburg,  WV  20306  as 
set- forth  in  28  CF’R  16.30  through  16.34. 
In  the  latter  ca.se,  the  Federal  Bureau  of 
Investigation  (FBI)  will  forward  the 
challenge  to  the  agency  that  .submitted 
the  data,  and  will  reque.st  that  the 
agency^verify  or  correct  the  challenged 
entry.  Upon  receipt  of  an  official 
communication  directly  from  the  agency 
that  contributed  the  original 
information,  the  FBI  Identification 
Division  makes  any  changes  necessary 
in  accordance  with  the  information 
supplied  by  that  agency.  Licensees  must 
provide  at  least  10  days  for  an 
individual  to  initiate  action  to  challenge 
the  results  of  an  FBI  criminal  history 
records  check  after  the  record  being 
made  available  for  his  or  her  review. 

The  licensee  may  make  a  final  adverse 
determination  based  upon  the  criminal 
history  records  only  after  receipt  of  the 
FBI’s  confirmation  or  correction  of  the 
record. 

(h)  Records.  (1)  The  licensee  shall 
retain  documentation  regarding  the 
trustworthine.ss  and  reliability  of 
individual  employees  for  3  years  from 
the  date  the  individual  no  longer 
requires  unescorted  access  to  category  1 
or  category  2  quantities  of  radioactive 
material. 

(2)  The  licensee  shall  retain  a  copy  of 
the  current  access  authorization 
program  procedures  as  a  record  for  3 
years  after  the  procedure  is  no  longer 
needed.  If  any  portion  of  the  procedure 
is  superseded,  the  licensee  shall  retain 
the  superseded  material  for  3  years  after 
the  record  is  superseded. 

(3)  The  licensee  shall  retain  the  list  of 
persons  approved  for  unescorted  access 
authorization  for  3  years  after  the  list  is 
superseded  or  replaced. 

§  37.25  Background  investigations. 

(a)  Initial  investigation.  Before 
allowing  an  individual  unescorted 
access  to  category  1  or  category  2 
quantities  of  radioactive  material  or  to 
the  devices  that  contain  the  material, 
licen.sees  shall  complete  a  background 
investigation  of  the  individual  seeking 
unescorted  access  authorization.  The 
scope  of  the  investigation  must 
encompass  at  lea.st  the  7  years  preceding 
the  date  of  the  background  investigation 
or  since  the  individual’s  eighteenth 
birthday,  whichever  is  shorter.  The 
background  investigation  must  include 
at  a  minimum: 


(1)  Fingerprinting  and  an  F’BI 
identification  and  criminal  history 
records  check  in  accordance  with 
§37.27; 

(2)  Verification  of  true  identity. 
Licensees  shall  verify  the  true  identity 
of  the  individual  who  is  applying  for 
unescorted  access  authorization  to 
ensure  that  the  applicant  is  who  he  or 
she  claims  to  be.  A  licensee  shall  review 
official  identification  documents  (e.g., 
driver’s  license;  passport;  government 
identification;  certificate  of  birth  issued 
by  the  state,  province,  or  country  of 
birth)  and  compare  the  documents  to 
personal  information  data  provided  by 
the  individual  to  identify  any 
discrepancy  in  the  information. 
Licensees  .shall  document  the  type, 
expiration,  and  identification  numlier  of 
the  identification  document,  or 
maintain  a  photocopy  of  identifying 
documents  on  file  in  accordance  with 

§  37.31.  Licensees  shall  certify  in 
writing  that  the  identification  was 
properly  reviewed,  and  shall  maintain 
the  certification  and  all  related 
documents  for  review  upon  inspection; 

(3)  Employment  history  verification. 
Licensees  shall  complete  an 
employment  history  verification, 
including  military  hi.story.  Licensees 
shall  verify  the  individual's 
employment  with  each  previous 
employer  for  the  most  recent  7  years 
before  the  date  of  application; 

(4)  Verification  of  education. 

Licensees  shall  verify  that  the 
individual  participated  in  the  education 
process  during  the  claimed  period; 

(5)  Character  and  reputation 
determination.  Licensees  shall  complete 
reference  checks  to  determine  the 
character  and  reputation  of  the 
individual  who  has  applied  for 
unescorted  access  authorization.  Unless 
other  references  are  not  available, 
reference  checks  may  not  be  conducted 
with  any  person  who  is  known  to  be  a 
close  member  of  the  individual’s  family, 
including  but  not  limited  to  the 
individual’s  spouse,  parents,  siblings,  or 
children,  or  any  individual  who  resides 
in  the  individual’s  permanent 
household.  Reference  checks  under  this 
subpart  must  be  limited  to  whether  the 
individual  has  been  and  continues  to  be 
trustworthy  and  reliable; 

(6)  The  licen.see  shall  also,  to  the 
extent  possible,  obtain  independent 
information  to  corroborate  that  provided 
by  the  individual  (e.g..  seek  references 
not  supplied  by  the  individual);  and 

(7)  If  a  previous  employer, 
educational  in.stitution,  or  any  other 
entity  with  which  the  individual  claims 
to  have  been  engaged  fails  to  provide 
information  or  indicates  an  inability  or 
unwillingness  to  provide  information 
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within  a  time  frame  deemed  appropriate 
by  the  licensee  but  at  least  after  10 
business  days  of  the  request  or  if  the 
licensee  is  unable  to  reach  the  entity, 
the  licensee  shall  document  the  refusal, 
unwillingness,  or  inability  in  the  record 
of  investigation;  and  attempt  to  obtain 
the  information  from  an  alternate 
source. 

(b)  Grandfathering.  (1)  Individuals 
who  have  been  determined  to  be 
trustworthy  and  reliable  for  unescorted 
access  to  category  1  or  category  2 
quantities  of  radioactive  material  under 
the  Fingerprint  Orders  may  continue  to 
have  unescorted  access  to  category  1 
and  category  2  quantities  of  radioactive 
material  without  further  investigation. 
These  individuals  shall  be  subject  to  the 
reinvestigation  requirement. 

(2)  Individuals  who  have  been 
determined  to  be  trustworthy  and 
reliable  under  the  provisions  of  part  73 
of  this  chapter  or  the  security  orders  for 
access  to  safeguards  information, 
.safeguards  information-modified 
handling,  or  risk-significant  material 
may  have  unescorted  access  to  category 
1  and  category  2  quantities  of 
radioactive  material  without  further 
investigation.  The  licensee  .shall 
document  that  the  individual  was 
determined  to  be  trustworthy  and 
reliable  under  the  provisions  of  part  73 
of  this  chapter  or  a  .security  order. 
Security  order,  in  this  context,  refers  to 
any  order  that  was  issued  by  the  NRG 
that  required  fingerprints  and  an  FBI 
criminal  history  records  check  for 
access  to  safeguards  information, 
safeguards  information-modified 
handling,  or  risk  significant  material 
such  as  special  nuclear  material  or  large 
quantities  of  uranium  hexafluoride. 
The.se  individuals  shall  be  subject  to  the 
reinvestigation  requirement. 

(c)  Reinvestigations.  Licensees  shall 
conduct  a  reinvestigation  every  10  years 
for  any  individual  with  unescorted 
access  to  category  1  or  category  2 
quantities  of  radioactive  material.  The 
reinvestigation  shall  consist  of 
fingerprinting  and  an  FBI  identification 
and  criminal  history  records  check  in 
accordance  with  §  37.27.  The 
reinvestigations  must  be  completed 
within  10  years  of  the  date  on  which 
these  elements  were  last  completed. 

§  37.27  Requirements  for  criminal  history 
records  checks  of  individuals  granted 
unescorted  access  to  category  1  or 
category  2  quantities  of  radioactive 
material. 

(a)  General  performance  objective  and 
requirements.  (1)  Except  for  those 
individuals  listed  in  §  37.29  and  those 
individuals  grandfathered  under 
§  37.25(b),  each  licensee  subject  to  the 


provisions  of  this  subpart  shall 
fingerprint  each  individual  who  is  to  be 
permitted  unescorted  access  to  category 
1  or  category  2  quantities  of  radioactive 
material.  Licensees  shall  transmit  all 
collected  fingerprints  to  the 
Commission  for  transmission  to  the  FBI. 
The  licensee  shall  use  the  information 
received  from  the  FBI  as  part  of  the  - 
required  background  investigation  to 
determine  whether  to  grant  or  deny 
further  unescorted  access  to  category  1 
or  category  2  quantities  of  radioactive 
materials  for  that  individual. 

(2)  The  licensee  shall  notify  each 
affected  individual  that  his  or  her 
fingerprints  will  be  used  to  secure  a 
review  of  his  or  her  criminal  history 
record,  and  shall  inform  him  or  her  of 
the  procedures  for  revising  the  record  or 
adding  explanations  to  the  record. 

(3)  Fingerprinting  is  not  required  if  a 
licensee  is  reinstating  an  individual’s 
une.scorted  access  authorization  to 
category  1  or  category  2  quantities  of 
radioactive  materials  if; 

(i)  The  individual  returns  to  the  same 
facility  that  granted  unescorted  access 
authorization  within  365  days  of  the 
termination  of  his  or  her  unescorted 
access  authorization;  and 

(ii)  The  previous  access  was 
terminated  under  favorable  conditions. 

(4)  Fingerprints  do  not  need  to  be 
taken  if  an  individual  w’ho  is  an 
employee  of  a  licensee,  contractor, 
manufacturer,  or  supplier  has  been 
granted  unescorted  access  to  category  1 
or  category  2  quantities  of  radioactive 
material,  access  to  safeguards 
information,  or  .safeguards  information- 
modified  handling  by  another  licensee, 
based  upon  a  background  investigation 
conducted  under  this  subpart,  the 
Fingerprint  Orders,  or  part  73  of  this 
chapter.  An  existing  criminal  hi.story 
records  chet:k  file  may  be  transferred  to 
the  licensee  asked  to  grant  unescorted 
access  in  accordance  with  the 
provisions  of  §  37.31(c). 

(5)  Licensees  shall  use  the 
information  obtained  as  part  of  a 
criminal  history  records  check  solely  for 
the  purpose  of  determining  an 
individual’s  suitability  for  unescorted 
access  authorization  to  category  1  or 
category  2  quantities  of  radioactive 
materials,  access  to  safeguards 
information,  or  safeguards  information- 
modified  handling. 

(b)  Prohibitions.  (1)  Licensees  may  not 
base  a  final  determination  to  deny  an 
individual  unescorted  access 
authorization  to  category  1  or  category 
2  quantities  of  radioa(;tive  material 
solely  on  the  ba.sis  of  information 
received  from  the  FBI  involving: 


(1)  An  arrest  more  than  1  year  old  for 
w'hich  there  is  no  information  of  the 
disposition  of  the  case;  or 

(ii)  An  arrest  that  resulted  in 
dismissal  of  the  charge  or  an  acquittal. 

(2)  Licensees  may  not  use  information 
received  from  a  criminal  history  records 
check  obtained  under  this  subpart  in  a 
manner  that  would  infringe  upon  the 
rights  of  any  individual  under  the  First 
Amendment  to  the  Constitution  of  the 
United  States,  nor  shall  licensees  use 
the  information  in  any  way  that  would 
di.scriminate  among  individuals  on  the 
basis  of  race,  religion,  national  origin, 
gender,  or  age. 

(c)  Procedures  for  processing  of 
fingerprint  checks.  (1)  F’or  the  purpose 
of  complying  with  this  subpart, 
licensees  shall  use  an  appropriate 
method  listed  in  §  37.7  to  submit  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Director,-Division  of  Facilities  and 
Security,  11545  Rockville  Pike,  ATTN: 
Criminal  History  Program/Mail  Stop 
TWB-05  B32M,  Rockville,  Maryland 
20852,  one  completed,  legible  standard 
fingerprint  card  (Form  FD-258. 
ORIMDNRCOOOZ),  electronic 
fingerprint  scan  or,  where  practicable, 
other  fingerprint  record  for  each 
individual  requiring  unescorted  access 
to  category  1  or  category  2  quantities  of 
radioactive  material.  Copies  of  these 
forms  may  be  obtained  by  writing  the 
Office  of  Information  Services,  U.S. 
Nuclear  Regulatory  Commission, 
Wa.shington,  DC  20555-0001,  by  calling 
1-630-829-9565,  or  by  email  to 
FORMS.Resource@nrc.gov.  Guidance  on 
submitting  electronic  fingerprints  can  be 
found  at  http://www.nrc.gov/site-help/e- 
submittals.html. 

(2)  Fees  for  the  processing  of 
fingerprint  checks  are  due  upon 
application.  Licensees  shall  submit 
payment  with  the  application  for  the 
processing  of  Fingerprints  through 
corporate  check,  certified  check, 
cashier’s  check,  money  order,  or 
electronic  payment,  made  payable  to 
“U.S.  NRC.”  (For  guidance  on  making 
electronic  payments,  contact  the 
Security  Branch,  Division  of  Facilities 
and  Security  at  301-492-3531.) 
Combined  payment  for  multiple 
applications  is  acceptable.  The 
Commission  publishes  the  amount  of 
the  fingerprint  check  application  fee  on 
the  NRC’s  public  Web  site.  (To  find  the 
current  fee  amount,  go  to  the  Electronic 
Submiftals  page  at  http://www.nrc.gov/ 
site-help/e-submittals.html  and  see  the 
link  for  the  Criminal  History  Program 
under  Electronic  Submission  Systems.) 

(3)  The  Commission  will  forward  to 
the  submitting  licensee  all  data  received 
from  the  FBI  as  a  result  of  the  licensee’s 
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application(s)  for  criminal  history 
records  checks. 

§  37.29  Relief  from  fingerprinting, 
identification,  and  criminal  history  records 
checks  and  other  elements  of  background 
investigations  for  designated  categories  of 
individuals  permitted  unescorted  access  to 
certain  radioactive  materials. 

(а)  Fingerprinting,  and  the 
identification  and  criminal  history 
records  checks  required  by  .section  149 
of  the  Atomic  Energy  Act  of  1954,  as 
amended,  and  other  elements  of  the 
background  investigation  are  not 
required  for  the  following  individuals 
prior  to  granting  unescorted  access  to 
category  1  or  category  2  quantities  of 
radioactive  materials: 

(1)  An  employee  of  the  Commission 
or  of  the  Executive  Branch  of  the  U.S. 
Government  who  has  undergone 
fingerprinting  for  a  prior  U.S. 
Government  criminal  history  records 
check; 

(2)  A  Member  of  Congress; 

(3)  An  employee  of  a  member  of 
Congress  or  Congressional  committee 
who  has  undergone  fingerprinting  for  a 
prior  U.S.  Government  criminal  history 
records  check; 

(4)  The  Governor  of  a  State  or  his  or 
her  designated  State  employee 
representative; 

(5)  Federal,  State,  or  local  law 
enforcement  personnel; 

(б)  State  Radiation  Control  Program 
Directors  and  State  Homeland  Security 
Advisors  or  their  designated  State 
employee  representatives; 

(7)  Agreement  State  employees 
conducting  security  inspections  on 
behalf  of  the  NRC  under  an  agreement 
executed  under  section  274. i.  of  the 
Atomic  Energy  Act; 

(8)  Representatives  of  the 
International  Atomic  Energy  Agency 
(IAEA)  engaged  in  activities  associated 
with  the  U.S. /IAEA  Safeguards 
Agreement  who  have  been  certified  by 
the  NRC; 

(9)  Emergency  response  personnel 
who  are  responding  to  an  emergency: 

(10)  Commercial  vehicle  drivers  for 
road  shipments  of  category  2  quantities 
of  radioactive  material; 

(11)  Package  handlers  at 
transportation  facilities  such  as  freight 
terminals  and  railroad  yards; 

(12)  Any  individual  who  has  an  active 
Federal  security  clearance,  provided 
that  he  or  she  makes  available  the 
appropriate  documentation.  Written 
confirmation  from  the  agency/employer 
that  granted  the  Federal  security 
clearance  or  reviewed  the  criminal 
history  records  check  must  be  provided 
to  the  licensee.  The  licensee  shall  retain 
this  documentation  for  a  period  of  3 


years  from  the  date  the  individual  no 
longer  requires  unescorted  access  to 
category  1  or  category  2  quantities  of 
radioactive  material;  and 

(13)  Any  individual  employed  by  a 
service  provider  licensee  for  which  the 
service  provider  licensee  has  conducted 
the  background  investigation  for  the 
individual  and  approved  the  individual 
for  une.scorted  access  to  category  1  or 
category  2  quantities  of  radioactive 
material.  Written  verification  from  the 
service  provider  must  be  provided  to  the 
liceicsee.  The  licensee  shall  retain  the 
documentation  for  a  period  of  3  years 
from  the  date  the  individual  no  longer 
requires  unescorted  access  to  category  1 
or  category  2  quantities  of  radioactive 
material. 

(b)  Fingerprinting,  and  the 
identification  and  criminal  history 
records  checks  required  by  section  149 
of  the  Atomic  Energy  Act  of  1954,  as 
amended,  are  not  required  for  an 
individual  who  has  had  a  favorably 
adjudicated  U.S.-Government  criminal 
history  records  check  within  the  last  5 
years,  under  a  comparable  U.S. 
Government  program  involving 
fingerprinting  and  an  FBI  identification 
and  criminal  history  records  check 
provided  that  he  or  she  makes  available 
the  appropriate  documentation.  Written 
confirmation  from  the  agency/employer 
that  reviewed  the  criminal  hi.story 
records  check  must  be  provided  to  the 
licen.see.  The  licen.see  shall  retain  this 
documentation  for  a  period  of  3  years 
from  the  date  the  individual  no  longer 
requires  unescorted  access  to  category  1 
or  category  2  quantities  of  radioactive 
materim.  These  programs  include,  but 
are  not  limited  to: 

(1)  National  Agency  Check; 

(2)  Transportation  Worker 
Identification  Credentials  (TWIG)  under 
49CFR  part  1572; 

(3)  Bureau  of  Alcohol,  Tobacco, 
Firearms,  and  Explosives  background 
check  and  clearances  under  27  CFR  part 
555; 

(4)  Health  and  Human  Services 
security  risk  assessments  for  possession 
and  u.se  of  .select  agents  and  toxins 
under  42  CFR  part  73; 

(5)  Hazardous  Material  security  threat 
assessment  for  hazardous  material 
endorsement  to  commercial  drivers 
licen.se  under  49  CFR  part  1572;  and 

(6)  Customs  and  Border  Protection’s 
Free  and  Secure  Trade  (FAST)  Program. 

§  37.31  Protection  of  information. 

(a)  Each  licensee  who  obtains 
background  information  on  an 
individual  under  this  subpart  shall 
establish  and  maintain  a  system  of  files 
and  written  procedures  for  protection  of 


the  record  and  the  personal  information 
from  unauthorized  disclosure. 

(b)  The  licensee  may  not  disclose  the 
record  or  personal  information  collected 
and  maintained  to  persons  other  than 
the  subject  individual,  his  or  her 
representative,  or  to  those  who  have  a 
need  to  have  access  to  the  information 
in  performing  assigned  duties  in  the 
process  of  granting  or  denying 
unescorted  access  to  category  1  or 
category  2  quantities  of  radioactive 
material,  safeguards  information,  or 
safeguards  information-modified 
handling.  No  individual  authorized  to 
have  access  to  the  information  may 
disseminate  the  information  to  any 
other  individual  who  does  not  have  a 
need  to  know. 

(c)  The  personal  information  obtained 
on  an  individual  from  a  background 
investigation  jnay  be  provided  to 
another  licen.see; 

(1)  Upon  the  individual’s  written 
request  to  the  licensee  holding  the  data 
to  dis.seminate  the  information 
contained  in  his  or  her  file;  and 

(2)  The  recipient  licensee  verifies 
information  such  as  name,  date  of  birth, 
social  security  number,  gender,  and 
ether  applicable  physical 
characteristics. 

(d)  The  licensee  shall  make 
background  investigation  records 
obtained  under  this  subpart  available  for 
examination  by  an  authorized 
representative  of  the  NRC  to  determine 
compliance  with  the  regulations  and 
laws. 

(e)  The  licensee  shall  retain  all  ' 
fingerprint  and  criminal  history  records 
(including  data  indicating  no  record) 
received  from  the  FBI,  or  a  copy  of  these 
records  if  the  individual’s  file  has  been 
transferred,  on  an  individual  for  3  years 
from  the  date  the  individual  no  longer 
requires  une.scorted  access  to  category  1 
or  category  2  quantities  of  radioactive 
material. 

§  37.33  Access  authorization  program 
review. 

(a)  Each  licen.see  shall  be  responsible 
for  the  continuing  effectiveness  of  the 
access  authorization  program.  Each 
licensee  shall  ensure  that  access 
authorization  programs  are  reviewed  to 
confirm  compliance  with  the 
requirements  of  this  siibpart  and  that 
comprehensive  actions  are  taken  to 
correct  any  noncompliance  that  is 
identified.  The  review  program  shall 
evaluate  all  program  performance 
objectives  and  requirements.  Each 
licensee  shall  periodically  (at  least 
annually)  review  the  access  program 
content  and  implementation. 

(b)  The  results  of  the  reviews,  along 
with  any  recommendations,  must  be 
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documented.  Each  review  report  must 
identify  conditions  that  are  adverse  to 
the  proper  performance  of  the  access 
authorization  program,  the  cause  of  the 
condition(s),  and,  when  appropriate, 
recommend  corrective  actions,  and 
corrective  actions  taken.  The  licensee 
shall  review  the  findings  and  take  any 
additional  corrective  actions  necessary 
to  preclude  repetition  of  the  condition, 
including  reassessment  of  the  deficient 
areas  where  indicated. 

(c)  Review  records  must  be 
maintained  for  3  years. 

Subpart  C— Physical  Protection 
Requirements  During  Use 

§37.41  Security  program. 

(a)  Applicability.  (1)  Each  licensee 
that  possesses  an  aggregated  category  1 
or  category  2  quantity  of  radioactive 
material  shall  establish,  implement,  and 
maintain  a  security  program  in 
acc;ordance  with  the  requirements  of 
this  subpart. 

(2)  An  applicant  for  a  new  license  and 
each  licensee  that  would  become  newly 
subject  to  the  requirements  of  this 
subpart  upon  application  for 
inodiFication  of  its  license  shall 
implement  the  requirements  of  this 
subpart,  as  appropriate,  before  taking 
possession  of  an  aggregated  category  1 
or  category  2  quantity  of  radioactive 
material. 

(3)  Any  licensee  that  has  not 
previously  implemented  the  Security 
Orders  or  been  subject  to  the  provisions 
of  subpart  C  shall  provide  written 
notification  to  the  NRC  regional  office 
specified  in  §  30.6  of  this  chapter  at 
least  90  days  before  aggregating 
radioactive  material  to  a  quantity  that 
equals  or  exceeds  the  category  2 
threshold. 

(b)  GeneTal  performance  objective. 
Each  licen.see  shall  establish, 
implement,  and  maintain  a  security 
program  that  is  designed  to  monitor 
and,  without  delay,  detect,  assess,  and 
respond  to  an  actual  or  attempted 
unauthorized  access  to  category  1  or 
.category  2  quantities  of  radioactive 
material. 

(c)  Program  features.  Each  licensee’s 
security  program  must  include  the 
program  features,  as  appropriate, 
described  in  §§37.43.  37.45,  37.47, 
37.49,  37.51,  37.53,  and  37.55. 

§  37.43  General  security  program 
requirements. 

(a)  Security  plan.  (1)  Each  licensee 
identified  in  §  37.41(a)  shall  develop  a 
written  security  plan  specific  to  its 
facilities  and  operations.  The  purpose  of 
the  security  plan  is  to  establish  the 
licensee’s  overall  security  strategy  to 


ensure  the  integrated  and  effective 
functioning  of  the  security  program 
required  by  this  subpart.  The  security 
plan  must,  at  a  minimum: 

(1)  Describe  the  measures  and 
strategies  used  to  implement  the 
requirements  of  this  subpart;  and 

(ii)  Identify  the  security  resources, 
equipment,  and  technology  used  to 
satisfy  the  requirements  of  this  subpart. 

(2)  The  security  plan  must  be 
reviewed  and  approved  by  the 
individual  with  overall  responsibility 
for  the  security  program. 

(3)  A  licensee  shall  revise  its  security 
plan  as  necessary  to  ensure  the  effective 
implementation  of  Commission 
requirements.  The  licensee  shall  ensure 
that: 

(1)  The  revision  has  been  reviewed 
and  approved  by  the  individual  with 
overall  responsibility  for  the  security 
program;  and 

(ii)  The  affected  individuals  are 
instructed  on  the  revised  plan  before  the 
changes  are  implemented. 

(4)  The  licensee  shall  retain  a  copy  of 
the  current  security  plan  as  a  record  for 
3  years  after  the  security  plan  is  no 
longer  required.  If  any  portion  of  the 
plan  is  superseded,  the  licensee  shall 
retain  the  superseded  material  for  3 
years  after  the  record  is  superseded. 

(b)  Implementing  proceaures.  (1)  The 
licensee  shall  develop  and  maintain 
written  procedures  that  document  how' 
the  requirements  of  this  subpart  and  the 
security  plan  will  be  met. 

(2)  The  implementing  procedures  and 
revisions  to  these  procedures  must  be 
approved  in  writing  by  the  individual 
with  overall  responsibility  for  the 
security  program. 

(3)  The  licensee  shall  retain  a  copy  of 
the  current  procedure  as  a  record  for  3 
years  after  the  procedure  is  no  longer 
needed.  Superseded  portions  of  the 
procedure  must  be  retained  for  3  years 
after  the  record  is  superseded. 

(c)  Training.  (1)  Each  licensee  shall 
conduct  training  to  ensure  that  those 
individuals  implementing  the  security 
program  possess  and  maintain  the 
knowledge,  skills,  and  abilities  to  carry 
out  their  assigned  duties  and 
responsibilities  effectively.  The  training 
mu.st  include  instruction  in: 

(i)  The  licensee’s  security  program 
and  procedures  to  secure  category  1  or 
category  2  quantities  of  radioactive 
material,  and  in  the  purposes  and 
functions  of  the  security  measures 
employed; 

(ii)  The  responsibility  to  report 
promptly  to  the  licensee  any  condition 
that  causes  or  may  cause  a  violation  of 
Commission  requirements; 

(iii)  The  responsibility  of  the  licen.see 
to  report  promptly  to  the  local  law 


enforcement  agency  and  licensee  any 
actual  or  attempted  theft,  sabotage,  or 
diversion  of  category  1  or  category  2 
quantities  of  radioactive  material;  and 
(iv)  The  appropriate  response  to 
security  alarms. 

(2)  In  determining  those  individuals 
who  shall  be  trained  on  the  security 
program,  the  licensee  shall  consider 
each  individual’s  assigned  activities 
during  authorized  use  and  response  to 
potential  situations  involving  actual  or 
attempted  theft,  diversion,  or  sabotage 
of  category  1  or  category  2  quantities  of 
radioactive  material.  The  extent  of  the 
training  must  be  commensurate  with  the 
individual’s  potential  involvement  in 
the  security,  of  category  1  or  category  2 
quantities  of  radioactive  material. 

(3)  Refresher  training  must  be 
provided  at  a  frequency  not  to  exceed  1 2 
months  and  when  significant  changes 
have  been  made  to  the  security  program. 
This  training  must  include: 

'(i)  Review  of  the  training 
requirements  of  paragraph  (c)  of  this 
section  and  any  changes  made  to  the 
security  program  since  the  last  training; 

(ii)  Reports  on  any  relevant  security 
issues,  problems,  and  lessons  learned; 

(iii)  Relevant  results  of  NRC 
inspections;  and 

(iv)  Relevant  results  of  the  licensee’s 
program  review  and  testing  and 
maintenance. 

(4)  The  licensee  shall  maintain 
records  of  the  initial  and  refresher 
training  for  3  years  from  the  date  of  the 
training.  The  training  records  must 
include  dates  of  the  training,  topics 
covered,  a  list  of  licensee  personnel  in 
attendance,  and  related  information. 

(d)  Protection  of  information.  (1) 
Except  as  provided  in  paragraph  (d)(9) 
of  this  section,  licensees  authorized  to 
possess  category  1  or  category  2 
quantities  of  radioactive  material  shall 
limit  access  to  and  unauthorized 
disclosure  of  their  security  plan, 
implementing  procedures,  and  the  list 
of  individuals  that  have  been  approved 
for  unescorted  access. 

(2)  Efforts  to  limit  access  shall  include 
the  development,  implementation,  and 
maintenance  of  written  policies  and 
procedures  for  controlling  access  to.  and 
for  proper  handling  and  protection 
against  unauthorized  disclosure  of,  the 
security  plan  and  implementing 
procedures. 

(3)  Before  granting  an  individual 
access  to  the  security  plan  or 
implementing  procedures,  licensees 
shall; 

(i)  Evaluate  an  individual’s  need  to 
know  the  security  plan  or  implementing 
procedures;  and 

•(ii)  If  the  individual  has  not  been 
authorized  for  unescorted  access  to 
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category  1  or  category  2  quantities  of 
radioactive  material,  safeguards 
information,  or  .safeguards  information- 
!m)dificd  handling,  the  licensee  must 
complete  a  background  investigation  to 
determine  the  individual’s 
trustworthiness  and  reliability.  A 
trustworthiness  and  reliability 
determination  shall  be  conducted  by  the 
reviewing  official  and  shall  include  the 
background  investigation  elements 
contained  in  §37.2.5(31(2)  through  (a)(7). 

(4)  Licensees  need  not  subject  the 
following  individuals  to  the  background 
investigation  elements  for  protection  of 
information: 

(i)  'Fhe  categories  of  individuals  listed 
in  §  37.29(a)(1)  through  (13);  or 

(ii)  .Security  service  provider 
employees,  provided  written 
verification  that  the  employee  has  been 
determined  to  he  trustworthy  and 
reliable,  by  the  required  background 
investigation  in  §  37.25(a)(2)  through 

(a)(7),  has  been  provided  by  the  .security 
service  provider. 

(5)  'Fhe  licensee  shall  document  the 
basis  for  concluding  that  an  individual 
is  trustworthy  and  reliable  and  should 
be  granted  access  to  the  security  plan  or 
implementing  procedures. 

(6)  Licensees  shall  maintain  a  li.st  of 
persons  currently  approved  for  access  to 
the  security  plan  or  implementing 
procedirres.  When  a  licensee  determines 
that  a  person  no  longer  needs  access  to 
the  security  plan  or  implementing 
procedures  or  no  longer  meets  the 
access  authorization  requirements  for 
access  to  the  information,  the  licensee 
shall  remove  the  person  from  the 
approved  list  as  soon  as  possible,  but  no 
later  than  7  working  days,  and  take 
prompt  measures  to  ensure  that  the 
individual  is  unable  to  obtain  the 
.security  plan  or  implementing 
procedures. 

(7)  When  not  in  use,  the  licensee  sjiall 
store  Its  security  plan  and  implementing 
procedures  in  a  manner  to  prevent 
unauthorized  access.  Information  .stored 
in  nonremovable  electronic  form  mu.st 
be  password  protected. 

(8)  The  licensee  shall  retain  as  a 
record  for  3  years  after  the  document  is 
no  longer  needed: 

(i)  A  copy  of  the  information 
protection  procedures;  and 

(ii)  The  list  of  individuals  approved 
for  access  to  the  security  plan  or 
implementing  procedures. 

(9)  Licensees  that  possess  safeguards 
information  or  safeguards  information- 
modified  handling  are  subject  to  the 
requirements  of  §  73.21  of  this  chapter, 
and  shall  protect  any  safeguards 
information  or  safeguards  information- 
modified  handling  in  accordance  with 
the  requirements  of  that  section. 


§  37.45  LLEA  coordination. 

(a)  A  licen.see  .subject  to  this  suhpart 
shall  coordinate,  to  the  extent 
practicable,  with  an  LLEA  for 
responding  to  threats  to  the  licensee’s 
facility,  including  any  necessary  armed 
response.  1’he  information  provided  to 
the  LLEA  must  include; 

(1)  A  description  of  the  fat:iliti(;s  and 
the  category  1  and  category  2  cpiantities 
of  radioactive  materials  along  with  a 
description  of  the  licensee’s  security 
measures  that  have  been  implemented 
to  comply  with  this  subpart;  and 
'■  (2)  A  notification  that  the  licen.see 
will  request  a  timely  armed  response  hy 
the  LLEA  to  any  actual  or  attempted 
theft,  .sabotage,  or  diversion  of  category 
1  or  category  2  quantities  of  material. 

(b)  The  licensee  shall  notify  the 
appropriate  NRC  regional  office  listed  in 
§  30.()(a)(2)  of  this  chapter  w'ithin  3 
business  days  if: 

(1)  The  LLEA  has  not  responded  to 
the  request  for  coordination  within  60 
days  of  the  coordination  request;  or 

(2)  The  LLEA  notifies  the  licen.see  that 
fhe  LLEA  does  not  plan  to  participate  in 
coordination  activities. 

(c)  The  licensee  shall  document  its 
efforts  to  coordinate  with  the  LLEA.  The 
documentation  must  be  kept  for  3  years. 

(d)  The  licensee  shall  coordinate  with 
the  LLEA  at  least  every  12  months,  or 
when  changes  to  the  facility  design  or 
operation  adversely  affect  the  potential 
vulnerability  of  the  licensee’s  material 
to  theft,  sabotage,  or  diversion. 

§  37.47  Security  zones. 

(a)  Licensees  shall  ensure  that  all 
aggregated  category  1  and  category  2 
quantities  of  radioactive  material  are 
used  or  stored  within  licen.see- 
established  .security  zones.  Security 
zones  may  be  permanent  or  temporary. 

(b)  Temporary  security  zones  mu.st  be 
established  as  necessary  to  meet  the 
licensee’s  transitory  or  intermittent 
business  activities,  such  as  periods  of 
maintenance,  source  delivery,  and 
source  replacement. 

(c)  .Security  zones  mu.st,  at  a 
minimum,  allow  unescorted  access  only 
to  approved  individuals  through: 

(1)  Isolation  of  category  1  and 
category  2  quantities  of  radioactive 
materials  by  the  use  of  continuous 
physical  barriers  that  allow  access  to  the 
security  zone  only  through  established 
access  control  points.  A  physical  barrier 
is  a  natural  or  man-made  structure  or 
formation  sufficient  for  the  isolation  of 
the  category  1  or  category  2  quantities 
of  radioactive  material  within  a  security 
zone;  or 

(2)  Direct  control  of  the  security  zone 
by  approved  individuals  at  all  times;  or 


(3)  A  combination  of  continuous 
physical  barriers  and  direct  control. 

(d)  For  category  1  quantities  of 
radioactive  material  during  periods  of 
maintenance,  source  receipt, 
j)reparation  for  shipment,  installation, 
or  source  removal  or  exchange,  the 
licen.see  shall,  at  a  minimum,  provide 
sufficient  individuals  approved  for 
unescorted  access  to  maintain 
continuous  surveillance  of  .sources  in 
temporary  security  zones  and  in  any 
st;curity  zone  in  which  physical  barriers 
or  intrusion  detection  systems  have 
been  disabled  to  allow  such  activities. 

(e)  Individuals  not  approvcid  for 
unescorted  access  to  category  1  or 
categorv  2  quantities  of  radioactive 
material  mu.st  be  escorted  by  an 
approved  individual  when  in  a  security 
zone. 

§37.49  Monitoring,  detection,  and 
assessment. 

(a)  Monitoring  and  detection.  (1) 
Licensees  shall  establi.sh  and  maintain 
the  capability  to  continuously  monitor 
and  detect  without  delay  all 
unauthorized  entries  into  its  security 
zones.  Licensees  shall  provide  the 
means  to  maintain  continuous 
monitoring  and  detection  capability  in 
the  event  of  a  loss  of  the  primary  power 
source,  or  provide  for  an  alarm  and 
respon.se  in  the  event  of  a  loss  of  this 
capability  to  continuously  monitor  and 
detect  unauthorized  entries. 

(2)  Monitoring  and  detection  must  be 
performed  by; 

(i)  A  monitored  intrusion  detection 
.system  that  is  linked  to  an  onsite  or 
offsite  central  monitoring  facility;  or 

(ii)  Elet;tronic  devices  for  intrusion 
detection  alarms  that  will  alert  nearby 
facility  personnel;  or 

(iii)  A  monitored  video  surveillance 
.sy.stem;  or 

(iv)  Direct  visual  surveillance  by 
approved  individuals  located  within  the 
security  zone;  or 

(v)  Direct  visual  surveillance  by  a 
licensee  designated  individual  located 
outside  the  security  zone. 

(3)  A  licensee  subject  to  this  subpart 
shall  also  have  a  means  to  detect 
unauthorized  removal  of  the  radioactive 
material  from  the  .security  zone.  This 
detection  capability  must  provide: 

(i)  For  category  1  quantities  of 
radioactive  material,  immediate 
detection  of  any  attempted 
unauthorized  removal  of  the  radioactive 
material  from  the  security  zone.  Such 
immediate  detection  capability  must  be 
provided  by: 

(A)  Electronic  sensors  linked  to  an 
alarm;  or 

(B)  Continuous  monitored  video 
surveillance;  or 
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(C)  Direct  visual  surveillance. 

(ii)  For  category  2  quantities  of 
radioactive  material,  weekly  verification 
through  physical  checks,  tamper 
indicating  devices,  use,  or  other  means 
to  ensure  that  the  radioai:tive  material  is 
|)resent. 

(b)  Assessnwnt.  Licensees  shall 
immediately  assess  each  actual  or 
attempted  unauthorized  entry  into  the 
semirity  zone  to  determine  whether  the 
unauthorized  acce.ss  was  an  actual  or 
attempted  theft,  .sabotage,  or  diversion. 

(c)  Personnel  connnunications  and 
data  transmission.  For  personnel  and 
automated  or  electronic  sy.stems 
supporting  the  licensee’s  monitoring, 
detection,  and  a.s.se.ssment  systems, 
licen.sees  shall: 

(1)  Maintain  continuous  capability  for 
personnel  communication  and 
electronic  data  transmission  and 
processing  among  site  .security  systems; 
and 

(2)  Provide  an  alternative 
communication  capability  for 
personnel,  and  an  alternative  data 
transmission  and  processing  capability, 
in  the  event  of  a  loss  of  the  primary 
means  of  communication  or  data 
transmi.ssion  and  processing. 

Alternative  communications  and  data 
transmission  .systems  may  not  be  subject 
to  the  same  failure  modes  as  the  primary 
systems. 

(d)  Response.  Licensees  shall 
imnuidiately  respond  to  any  actual  or 
attempted  unauthorized  access  to  the 
security  zones,  or  actual  or  atteinptcul 
theft,  sabotage,  or  diversion  of  category 
1  or  category  2  quantities  of  radioactive 
material  at  licensee  facilities  or 
temporary  job  sites.  For  any 
unauthorized  acce.ss  involving  an  ac:tual 
or  attempted  theft,  sabotage,  or 
diversion  of  category  1  or  category  2 
quantities  of  radioactive  material,  the 
licensee’s  respon.se  shall  include 
requesting,  w'ithout  delay,  an  armed 
response  from  the  LLEA. 

§  37.51  Maintenance  and  testing. 

(a)  Each  licen.see  subject  to  this 
subpart  shall  implement  a  maintenance 
and  testing  program  to  ensure  that 
intrusion  alarms,  as.sociated 
communication  sy.stems,  and  other 
physical  components  of  the  sy.stems 
used  to  .secure  or  detect  unauthorized 
access  to  radioactive  material  are 
maintained  in  operable  condition  and 
are  capable  of  performing  their  intended 
function  when  needed.  The  equipment 
relied  on  to  meet  the  security 
requirements  of  this  part  must  be 
inspected  and  te.sted  for  operability  and 
performance  at  the  manufacturer’s 
suggested  frequency.  If  there  is  no 
suggested  manufacturer’s  suggested 


frequency,  the  testing  must  be 
performed  at  least  annually,  not  to 
exceed  12  months. 

(b)  The  licensee  shall  maintain 
records  on  the  maintenance  and  te.sting 
activities  for  3  years. 

§  37.53  Requirements  for  mobile  devices. 

Each  licensee  that  posse,sses  mobile 
devit:es  containing  category  1  or 
category  2  quantities  of  radioactive 
material  mu.st: 

(a)  Have  two  independent  physical 
controls  that  form  tangible  barriers  to 
secure  the  materia!  from  unauthorized 
removal  when  the  device  is  not  under 
direct  control  and  constant  surveillance 
by  the  licensee;  and 

(b)  For  devices  in  or  on  a  vehicle  or 
trailer,  unless  the  health  and  .safety 
requirements  for  a  site  prohibit  the 
disabling  of  the  vehicle,  the  licensee 
shall  utilize  a  method  to  disable  the 
vehicle  or  trailer  when  not  under  direct 
control  and  constant  surveillance  by  tbe 
licen.see.  Licensees  shall  not  rely  on  the 
removal  of  an  ignition  key  to  meet  this 
retjuirement. 

§  37.55  Security  program  review. 

(a)  Each  licen.see  shall  be  responsible 
for  the  continuing  effectivene.ss  of  the 
security  program.  Each  licensee  shall 
(Misure  that  the  .security  program  is 
reviewed  to  confirm  compliance  with 
the  requirements  of  this  subpart  and 
that  comprehensive  actions  are  taken  to 
c:orrect  any  noncompliance  that  is 
identified.  The  review  must  include  the 
radioactive  material  security  program 
content  and  implementation.  Each 
licensee  shall  periodically  (at  least 
annually)  review  the  security  program 
content  and  implementation. 

(b)  The  results  of  the  review,  along 
with  any  recommendations,  must  be 
documented.  Eac.h  review  report  must 
identify  conditions  that  are  adver.se  to 
the  proper  performance  of  the  .security 
program,  the  cau.se  of  the  condition(.s), 
and,  when  appropriate,  recommend 
corrective  actions,  and  corrective 
actions  taken.  The  licen.see  shall  review 
the  findings  and  take  any  additional 
corrective  actions  necessary  to  preclude 
repetition  of  the  condition,  including 
reassessment  of  the  deficient  areas 
where  indicated. 

(c)  The  licensee  shall  maintain  the 
review  documentation  for  3  years. 

§37.57  Reporting  of  events. 

(a)  The  licensee  shall  immediately 
notify  the  LLEA  after  determining  that 
an  unauthorized  entry  resulted  in  an 
actual  or  attempted  theft,  .sabotage,  or 
diversion  of  a  category  1  or  category  2 
quantity  of  radioactive  material.  As  soon 
as  possible  after  initiating  a  response, 


but  not  at  the  expense  of  causing  delay 
or  interfering  with  the  LLEA  response  to 
the  event,  the  licensee  shall  notify  the 
NRC’s  Operations  Center  (301-816- 
5100).  In  no  case  shall  the  notification 
to  the  NRC  be  later  than  4  hours  after 
the  di.scovery  of  any  attempted  or  actual 
theft,  sabotage,  or  diversion. 

(b)  The  licensee  shall  assess  any 
suspicious  activity  related  to  possible 
theft,  sabotage,  or  diversion  of  category 
1  or  category  2  quantities  of  radioactive 
material  and  notify  the  LLEA  as 
appropriate.  As  soon  as  possible  but  not 
later  than  4  hours  after  notifying  the 
LLEA,  the  licensee  shall  notify  the 
NRC’s  Operations  Center  (301-816- 
5100). 

(c)  The  initial  telephonic  notificatiem 
required  by  paragraph  (a)  of  this  section 
must  be  followed  within  a  period  of  30 
days  by  a  written  report  sidunitted  to 
the  NRC  by  an  appropriate  method 
listed  in  §37.7.  The  report  mu.st  include 
sufficient  information  for  NRC  analysis 
and  evaluation,  including  identification 
of  any  necessary  corrective  actions  to 
prevent  future  instances. 

Subpart  D — Physical  Protection  in 
Transit 

§37.71  Additional  requirements  for 
transfer  of  category  1  and  category  2 
quantities  of  radioactive 'material. 

A  licensee  transferring  a  category  1  or 
category  2  quantity  of  radioactive 
material  to  a  licensee  of  the  Commission 
or  an  Agreement  State  shall  meet  the 
license  verification  provisions  listtid 
below  insttiad  of  tho.se  listed  in 
§  30.41(d)  of  this  chapter: 

(a)  Any  licensee  transferring  category 

1  quantities  of  radioactive  material  to  a 
licensee  of  the  Commission  or  an 
Agreement  State,  prior  to  conducting 
such  transfer,  shall  verify  with  the 
NRC’s  license  verification  sy.stem  or  the 
liceh.se  issuing  authority  that  the 
transferee’s  license  authorizes  the 
receipt  of  the  type,  form,  and  quantity 
of  radioactive  material  to  be  transferred 
and  that  the  licensee  is  authorized  to 
receive  radioactive  material  at  the 
location  requested  for  delivery.  If  the 
verification  is  conducted  by  contacting 
the  license  issuing  authority,  the 
transferor  shall  document  the 
verification.  For  transfers  within  the 
.same  organization,  the  licensee  does  not 
need  to  verify  the  transfer. 

(b)  Any  licensee  transferring  category 

2  quantities  of  radioactive  material  to  a 
licensee  of  the  Commission  or  an 
Agreement  State,  prior  to  conducting 
such  transfer,  shall  verify  with  the 
NRC’s  license  verification  sy.stem  or  the 
licen.se  issuing  authority  that  the 
transferee’s  license  authorizes  the 
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receipt  of  the  type,  form,  and  quantity 
of  radioactive  material  to  be  tran.sferred. 

If  the  verification  is  conducted  by 
contacting  the  license  issuing  authority, 
the  transferor  shall  document  the 
verification.  For  transfers  within  the 
same  organization,  the  licensee  does  not 
need  to  verify  the  transfer. 

(c)  In  an  emergency  where  the 
licensee  cannot  reach  the  licen.se  issuing 
authority  and  the  license  verification 
system  is  nonfunctional,  the  licensee 
may  accept  a  written  certification  by  the 
transferee  that  it  is  authorized  by  license 
to  receive  the  type,  form,  and  quantity 
of  radioactive  material  to  be  transferred. 
The  certification  must  include  the 
licen.se  number,  current  revision 
number,  issuing  agency,  expiration  datfe, 
and  for  a  category  1  shipment  the 
authorized  address.  The  licensee  shall 
keep  a  copy  of  the  certification.  The 
certification  must  be  confirmed  by  use 
of  the  NRC’s  licen.se  verification  system 
or  by  contacting  the  license  issuing 
authority  by  the  end  of  the  next 
business  day. 

(d)  The  transferor  shall  keep  a  copy  of 
the  verification  documentation  as  a 
record  for  3  years. 

§37.73  Applicability  of  physical  protection 
of  category  1  and  category  2  quantities  of 
radioactive  material  during  transit. 

(a)  For  shipments  of  category  1 
quantities  of  radioactive  material,  each 
shipping  licensee  shall  comply  with  the 
requirements  for  physical  protection 
contained  in  §§  37.75(a)  and  (e);  37.77; 
37.79(a)(1).  (b)(1),  and  (c);  and  37.81(a), 
(fO.  (e),  (g)  and  (h). 

(b)  For  shipments  of  category  2 
quantities  of  radioactive  material,  each 
shipping  licensee  shall  comply  with  the 
requirements  for  physical  protet;tion 
contained  in  §§  37.75(b)  through  (e); 
37.79(a)(2),  (a)(3).  (b)(2),  and  (c);  and 
37.81(b),  (d),  (0.  (g),  and  (h).  For  those 
shipments  of  category  2  quantities  of 
radioactive  material  that  meet  the 
criteria  of  §  71.97(b)  of  this  chapter,  the 
shipping  licensee  shall  also  comply 
with  the  advance  notification  provisions 
of  §  71.97  of  this  chapter. 

(c)  The  shipping  licensee  shall  be 
responsible  for  meeting  the 
requirements  of  this  subpart  unless  the 
receiving  licensee  has  agreed  in  writing 
to  arrange  for  the  in-transit  physical 
protection  required  under  this  subpart. 

(d)  Each  licensee  that  imports  or 
exports  category  1  quantities  of 
radioactive  material  shall  comply  with 
the  requirements  for  physical  protection 
during  transit  contained  in 

§§  37.75(a)(2)  and  (e);  37.77;  37.79(a)(1). 

(b)(1),  and  (c);  and  37.81(a),  (c),  (e),  (g), 
and  (h)  for  the  dome.stic  portion  of  the 
shipment. 


(e)  Each  licensee  that  imports  or 
exports  category  2  quantities  of 
radioactive  material  shall  comply  with 
the  requirements  for  physical  protection 
during  transit  contained  in 
§§  37.79(a)(2),  (a)(3),  and  (b)(2);  and 
37.81(b),  (d),  (f),  (g),  and  (h)  for  the 
domestic  portion  of  the  shipment. 

§  37.75  Preplanning  and  coordination  of 
shipment  of  category  1  or  category  2 
quantities  of  radioactive  material. 

(a)  Each  licensee  that  plans  to 
transport,  or  deliver  to  a  carrier  for 
transport,  licensed  material  that  is  a 
category  1  quantity  of  radioactive 
material  outside  the  confines  of  the 
licensee’s  facility  or  other  place  of  use 
or  storage  .shall: 

(1)  Preplan  and  coordinate  shipment 
arrival  and  departure  times  with  the 
receiving  licensee; 

(2)  Preplan  and  coordinate  shipment 
information  with  the  governor  or  the 
governor’s  designee  of  any  State  through 
which  the  shipment  will  pass  to: 

(i)  Discuss  the  State’s  intention  to 
provide  law  enforcement  escorts;  and 

(ii)  Identify  safe  havens;  and 

(3)  Document  the  preplanning  and 
coordination  activities. 

(b)  Each  licensee  that  plans  to 
transport,  or  deliver  to  a  carrier  for 
transport,  licensed  material  that  is  a 
category  2  quantity  of  radioactive 
material  outside  the  confines  of  the 
licensee’s  facility  or  other  place  of  use 
or  storage  shall  {:oordinate  the  shipment 
no-later-than  arrival  time  and  the 
expected  shipment  arrival  with  the 
receiving  licen.see.  The  licensee  shall 
document  the  coordination  activities. 

(c)  Each  licensee  who  receives  a 
shipment  of  a  category  2  quantity  of 
radioactive  material  shall  confirm 
receipt  of  the  shipment  with  the 
originator.  If  the  shipment  has  not 
arrived  by  the  no-later-than  arrival  time, 
the  receiving  licen.see  shall  notify  the 
originator. 

(d)  Each  licensee,  who  transports  or 
plans  to  transport  a  shipment  of  a 
category  2  quantity  of  radioactive 
material,  and  determines  that  the 
shipment  will  arrive  after  the  no-later- 
than  arrival  time  provided  pursuant  to 
paragraph  (b)  of  this  section,  shall 
promptly  notify  the  receiving  licensee  of 
the  new  no-later-than  arrival  time. 

(e)  The  licensee  shall  retain  a  copy  of 
the  documentation  for  preplanning  and 
coordination  and  any  revision  thereof, 
as  a  record  for  3  years. 

§37.77  Advance  notification  of  shipment 
of  category  1  quantities  of  radioactive 
material. 

As  specified  in  paragraphs  (a)  and  (b) 
of  this  section,  each  licensee  shall 


provide  advance  notification  to  the  NRC 
and  the  governor  of  a  State,  or  the 
governor’s  designee,  of  the  shipment  of 
licen.sed  material  in  a  category  1 
quantity,  through  or  across  the 
boundary  of  the  State,  before  the 
transport,  or  delivery  to  a  carrier  for 
transport  of  the  licen.sed  material 
outside  the  confines  of  the  licensee’s 
facility  or  other  place  of  use  or  storage. 

(a)  Procedures  for  submitting  advance 
notification.  (1)  The  notification  must  be 
made  to  the  NRC  and  to  the  office  of 
each  appropriate  governor  or  governor’s 
designee.  The  contact  information, 
including  telephone  and  mailing 
addresses,  of  governors  and  governors’ 
designees,  is  available  on  the  NRC’s 
Web  site  at  http://nrc-stp.ornl.gov/ 
special/designee. pdf.  A  list  of  the 
contact  information  is  al.so  available 
upon  request  from  the  Director,  Division 
of  Intergovernmental  Liaison  and 
Rulemaking,  Office  of  Federal  and  State 
Materials  and  Environmental 
Management  Programs,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555-0001.  Notifications  to  the 
NRC  must  be  to  the  NRC’s  Director, 
Division  of  Security  Policy,  Office  of 
Nuclear  Security  and  Incident 
Response,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  The  notification  to  the  NRC  may 
be  made  by  email  to  RAMQC&'lowbor; 
SHIPMENTSSrnommatinrc.gov  or  by  fax 
to  301-816-5151. 

(2)  A  notification  delivered  by  mail 
must  be  postmarked  at  least  7  days 
before  transport  of  the  shipment 
commences  at  the  shipping  facility. 

(3)  A  notification  delivered  by  any 
means  othfcr  than  mail  must  reach  NRC 
at  least  4  days  before  the  transport  of  the 
shipment  commences  and  must  reach 
the  office  of  the  governor  or  the 
governor's  designee  at  least  4  days 
before  transport  of  a  shipment  within  or 
through  the  State. 

(b)  information  to  be  furnished  in 
advance  notification  of  shipment.  Each 
advance  notification  of  shipment  of 
category  1  quantities  of  radioactive 
material  must  contain  the  following 
information,  if  available  at  the  time  of 
notification: 

(1)  The  name,  address,  and  telephone 
number  of  the  shipper,  carrier,  and 
receiver  of  the  category  1  radioactive 
material; 

(2)  The  licen.se  numbers  of  the 
shipper  and  receiver; 

(3)  A  description  of  the  radioactive 
material  contained  in  the  shipment, 
including  the  radionuclides  and 
quantity; 

(4)  The  point  of  origin  of  the  shipment 
and  the  estimated  time  and  date  that 
shipment  will  commence; 
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(5)  The  estimated  time  and  date  that 
the  shipment  is  expected  to  enter  each 
State  along  the  route; 

(6)  The  estimated  time  and  date  of 
arrival  of  the  shipment  at  the 
destination;  and 

(7)  A  point  of  contact,  with  a 
telephone  number,  for  current  shipment 
information. 

(c)  Revision  notice.  (1)  The  licensee 
shall  provide  any  information  not 
previously  available  at  the  time  of  the 
initial  notification,  as  soon  as  the 
information  becomes  available  but  not 
later  than  commencement  of  the 
shipment,  to  the  governor  of  the  State  or 
the  governor’s  designee  and  to  the 
NRC’s  Director  of  Nuclear  Security, 
Office  of  Nuclear  Security  and  Incident 
Response,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

(2)  A  licensee  shall  promptly  notify 
the  governor  of  the  State  or  the 
governor’s  designee  of  any  changes  to 
the  information  provided  in  accordance 
with  paragraphs  (b)  and  (c)(1)  of  this 
section.  The  licensee  shall  also 
immediately  notify  the  NRC’s  Director, 
Division  of  Security  Policy,  Office  of 
Nuclear  Security  and  Incident 
Response,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001  of  any  such  changes. 

(d)  Cancellation  notice.  Each  licensee 
who  cancels  a  shipment  for  which 
advance  notification  has  been  sent  shall 
send  a  cancellation  notice  to  the 
governor  of  each  State  or  to  the 
governor’s  designee  previously  notified 
and  to  the  NRC’s  Director,  Division  of 
Security  Policy,  Office  of  Nuclear 
Security  and  Incident  Response,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
licensee  shall  send  the  cancellation 
notice  before  the  shipment  would  have 
commenced  or  as  soon  thereafter  as 
possible.  The  licensee  shall  state  in  the 
notice  that  it  is  a  cancellation  and 
identify  the  advance  notification  that  is 
being  cancelled. 

(e)  Records.  The  licensee  shall  retain 
a  copy  of  the  advance  notification  and 
any  revision  and  cancellation  notices  as 
a  record  for  3  years. 

(f)  Protection  of  information.  State 
officials.  State  employees,  and  other 
individuals,  whether  or  not  licensees  of 
the  Commission  or  an  Agreement  State, 
who  receive  schedule  information  of  the 
kind  specified  in  §  37.77(b)  shall  protect 
that  information  against  unauthorized 
disclosure  as  specified  in  §  73.21  of  this 
chapter. 


§  37.79  Requirements  for  physical 
protection  of  category  1  and  category  2 
quantities  of  radioactive  material  during 
shipment. 

(a)  Shipments  by  road.  (1)  Each 
licensee  who  transports,  or  delivers  to  a 
carrier  for  transport,  in  a  single 
shipment,  a  category  1  quantity  of 
radioactive  material  shall: 

(i)  Ensure  that  movement  control 
centers  are  established  that  maintain 
position  information  from  a  remote 
location.  These  control  centers  must 
monitor  shipments  24  hours  a  day,  7 
days  a  week,  and  have  the  ability  to 
communicate  immediately,  in  an 
emergency,  with  the  appropriate  law 
enforcement  agencies. 

(ii)  Ensure  that  redundant 
communications  are  established  that 
allow  the  transport  to  contact  the  escort 
vehicle  (when  used)  and  movement 
control  center  at  all  times.  Redundant 
communications  may  not  be  subject  to 
the  same  interference  factors  as  the 
primary  communication. 

(iii)  Ensure  that  shipments  are 
continuously  and  actively  monitored  by 
a  telemetric  position  monitoring  system 
or  an  alternative  tracking  system 
reporting  to  a  movement  control  center. 
A  movement  control  center  must 
provide  positive  confirmation  of  the 
location,  status,  and  control  over  the 
shipment.  The  movement  control  center 
must  be  prepared  to  promptly 
implement  preplanned  procedures  in 
response  to  deviations  from  the 
authorized  route  or  a  notification  of 
actual,  attempted,  or  suspicious 
activities  related  to  the  theft,  loss,  or 
diversion  of  a  shipment.  These 
procedures  will  include,  but  not  be 
limited  to,  the  identification  of  and 
contact  information  for  the  appropriate 
LLEA  along  the  shipment  route. 

(iv)  Provide  an  individual  to 

accompany  the  driver  for  those  highway 
shipments  with  a  driving  time  period 
greater  than  the  maximum  number  of 
allowable  hours  of  service  in  a  24-hour 
duty  day  as  established  by  the 
Department  of  Transportation  Federal 
Motor  Carrier  Safety  Administration. 
Th^  accompanying  individual  may  be 
another  driver.  * 

(v)  Develop  written  normal  and 
contingency  procedures  to  address: 

(A)  Notifications  to  the 
communication  center  and  law 
enforcement  agencies; 

(B)  Communication  protocols. 
Communication  protocols  must  include 
a  strategy  for  the  use  of  authentication 
codes  and  duress  codes  and  provisions 
for  refueling  or  other  stops,  detours,  and 
locations  where  communication  is 
expected  to  be  temporarily  lost; 

(C)  Loss  of  communications;  and 


(D)  Responses  to  an  actual  or 
attempted  tbeft  or  diversion  of  a 
shipment. 

(vi)  Each  licensee  who  makes 
arrangements  for  the  shipment  of 
category  1  quantities  of  radioactive 
material  shall  ensure  that  drivers, 
accompanying  personnel,  and 
movement  control  center  personnel 
have  access  to  the  normal  and 
contingency  procedures. 

(2)  Each  licensee  that  transports 
category  2  quantities  of  radioactive 
material  shall  maintain  constant  control 
and/or  surveillance  during  transit  and 
have  the  capability  for  immediate 
communication  to  summon  appropriate 
response  or  assistance. 

(3)  Each  licensee  who  delivers  to  a 
carrier  for  transport,  in  a  .single 
shipment,  a  category  2  quantity  of 
radioactive  material  shall: 

(i)  Use  carriers  that  have  established 
package  tracking  systems.  An 
established  package  tracking  system  is  a 
documented,  proven,  and  reliable 
system  routinely  used  to  transport 
objects  of  value.  In  order  for  a  package 
tracking  system  to  maintain  constant 
control  and/or  surveillance,  the  package 
tracking  system  must  allow  the  shipper 
or  transporter  to  identify  when  and 
where  the  package  was  last  and  when  it 
sho\ild  arrive  at  the  next  point  of 
control. 

(ii)  U.se  carriers  that  maintain  constant 
control  and/or  surveillance  during 
transit  and  have  the  capability  for 
immediate  communication  to  summon 
appropriate  response  or  assistance;  and 

(iii)  Use  carriers  that  have  established 
tracking  systems  that  require  an 
authorized  signature  prior  to  releasing 
the  package  for  delivery  or  return. 

(b)  Shipments  by  rail.  (1)  Each 
licensee  who  transports,  or  delivers  to  a 
carrier  for  transport,  in  a  single 
shipment,  a  category  1  quantity  of 
radioactive  material  shall: 

(i)  Ensure  that  rail  shipments  ar*- 
monitored  by  a  telemetric  position 
monitoring  system  or  an  alternative 
tracking  system  reporting  to  the 
licensee,  third-party,  or  railroad 
communications  center.  The 
communications  center  shall  provide 
positive  confirmation  of  the  location  of 
the  shipment  and  its  status.  The 
communications  center  shall  implement 
preplanned  procedures  in  response  to 
deviations  from  the  authorized  route  or 
to  a  notification  of  actual,  attempted,  or 
suspicious  activities  related  to  the  theft 
or  diversion  of  a  shipment.  These 
procedures  will  include,  but  not  be 
limited  to,  the  identification  of  and 
contact  information  for  the  appropriate 
LLEA  along  the  shipment  route. 
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(ii)  Ensure  that  periodic  reports  to  the 
communications  center  are  made  at 
preset  intervals. 

(2)  Each  licen.see  who  transports,  or 
delivers  to  a  carrier  for  transport,  in  a 
single  .shipment,  a  category  2  quantity  of 
radioactive  material  shall: 

(i)  Use  carriers  that  have  established 
package  tracking  systems.  An 
established  package  tracking  system  is  a 
documented,  proven,  and  reliable 
system  routinely  used  to  transport 
objects  of  value.  In  order  for  a  package 
tracking  system  to  maintain  con.stant 
control  and/or  surveillance,  the  package 
tracking  sy.stem  must  allow  the  shipper 
or  transporter  to  identify  when  and 
where  the  package  was  la.st  and  when  it 
should  arrive  at  the  next  point  of 
control. 

(ii)  Use  carriers  that  maintain  con.stant 
control  and/or  surveillance  during 
transit  and  have  the  capability  for 
immediate  communication  to  summon 
appropriate  response  or  assistance;  and 

(iii)  Use  carriers  that  have  established 
tracking  systems  that  require  an 
authorized  signature  prior  to  releasing 
the  package  for  delivery  or  return. 

(cj  Investigations.  Each  licensee  who 
makes  arrangements  for  the  shipment  of 
category  1  quantities  of  radioactive 
material  shall  immediately  conduct  an 
investigation  upon  the  discovery  that  a 
category  1  shipment  is  lost  or  missing. 
Each  licensee  who  makes  arrangements 
for  the  shipment  of  category  2  quantities 
of  radioactive  material  shall 
immediately  conduct  hn  investigation, 
in  coordination  with  the  receiving 
licen-see,  of  any  shipment  that  has  not 
arrived  by  the  designated  no-later-than 
arrival  time. 

§37.81  Reporting  of  events. 

(a)  The  shipping  licensee  shall  notify 
the  appropriate  LLEA  and  the  NRC’s 
Operations  Center  (301-816-5100) 
within  1  hour  of  its  determination  that 
a  shipment  of  category  1  quantities  of 
radioactive  material  is  lost  or  missing. 
The  appropriate  LLEA  would  be  the  law 
enforcement  agency  in  the  area  of  the 
shipment’s  last  confirmed  location. 
During  the  investigation  required  by 

§  37.79(c),  the  shipping  licensee  will 
provide  agreed  upon  updates  to  the 
NRC’s  Operations  Center  on  the  status 
of  the  investigation. 

(b)  The  shipping  licen.see  shall  notify 
the  NRC’s  Operations  Center  (301-816- 
5100)  within  4  hours  of  its 
determination  that  a  shipment  of 
category  2  quantities  of  radioactive 
material  is  lost  or  missing.  If,  after  24 
hours  of  its  determination  that  the 
shipment  is  lost  or  missing,  the 
radioactive  material  has  not  been 
located  and  secured,  the  licensee  shall 


immediately  notify  the  NRC’s 
Operations  Center. 

(c)  The  shipping  licensee  shall  notify 
the  designated  LLEA  along  the  shipment 
route  as  soon  as  possible  upon 
di.scovery  of  any  actual  or  attempted 
theft  or  diversion  of  a  shipment  or 
suspicious  activities  related  to  the  theft 
or  diversion  of  a  shipment  of  a  category 
1  quantity  of  radioactive  material.  As 
soon  as  possible  after  notifying  the 
LLEA,  the  licensee  shall  notify  the 
NRC’s  Operations  Center  (301-816- 
5100)  upon  discovery  of  any  actual  or 
attempted  theft  or  diversion  of  a 
shipment,  or  any  suspicious  activity 
related  to  the  shipment  of  category  1 
radioactive  material. 

(d)  The  shipping  licensee  shall  notify 
the  NRC’s  Operations  Center  (301-816- 
5100)  as  soon  as  possible  upon 
discovery  of  any  actual  or  attempted 
theft  or  diversion  of  a  shipment,  or  any 
suspicious  activity  related  to  the 
shipment,  of  a  category  2  quantity  of 
radioactive  material. 

(e)  The  shipping  licensee  shall  notify 
the  NRC’s  Operations  Center  (301-816- 
5100)  and  the  LLEA  as  soon  as  possible 
upon  recovery  of  any  lost  or  missing 
category  1  quantities  of  radioactive 
material. 

(f)  The  shipping  licensee  shall  notify 
the  NRC’s  Operations  Center  (301-816- 
5100)  as  soon  as  possible  upon  recovery 
of  any  lost  or  missing  category  2 
quantities  of  radioactive  material. 

(g)  The  initial  telephonic  notification 
required  by  paragraphs  (a)  through  (d)  of 
this  section  must  be  followed  within  a 
period  of  30  days  by  a  written  report 
submitted  to  the  NRC  by  an  appropriate 
method  listed  in  §  37.7.  A  written  report 
is  not  required  for  notifications  on 
suspicious  activities  required  by 
paragraphs  (c)  and  (d)  of  this  section.  In 
addition,  the  licensee  shall  provide  one 
copy  of  the  written  report  addressed  to 
the  Director,  Division  of  Security  Policy, 
Office  of  Nuclear  Security  and  Incident 
Response,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  The  report  must  set  forth  the 
following  information: 

(1)  A  description  of  the  licensed 
material  involved,  including  kind, 
quantity,  and  chemical  and  physical 
form; 

(2)  A  description  of  the  circumstances 
under  which  the  loss  or  theft  occurred; 

(3)  A  statement  of  disposition,  or 
probable  disposition,  of  the  licensed 
material  involved; 

(4)  Actions  that  have  been  taken,  or 
will  be  taken,  to  recover  the  material; 
and 

(5)  Procedures  or  measures  that  have 
berm,  or  will  be,  adopted  to  ensure 


against  a  recurrence  of  the  loss  or  theft 
of  licensed  material. 

(h)  Subsequent  to  filing  the  written 
report,  the  licensee  shall  also  report  any 
additional  .substantive  information  on 
the  loss  or  theft  within  30  days  after  the 
licensee  learns  of  such  information. 

Subpart  E — [Reserved] 

Subpart  F — Records 

§  37.1 01  Form  of  records. 

Each  record  required  by  this  part  must 
be  legible  throughout  the  retention 
period  specified  by  each  Commission 
regulation.  The  record  may  be  the 
original  or  a  reproduced  copy  or  a 
microform,  provided  that  the  copy  or 
microform  is  authenticated  by 
authorized  personnel  and  that  the 
microform  is  capable  of  producing  a 
clear  copy  throughout  the  required 
retention  period.  The  record  may  also  be 
stored  in  electronic  media  with  the 
capability  for  producing  legible, 
accurate,  and  complete  records  during 
the  required  retention  period.  Records 
such  as  letters,  drawings,  and 
specifications,  must  include  all 
pertinent  information  such  as  stamps, 
initials,  and  signatures.  The  licensee 
.shall  maintain  adequate  safeguards 
against  tampering  with  and  loss  of 
records. 

§37.103  Record  retention. 

Licensees  shall  maintain  the  records 
that  are  required  by  the  regulations  in 
this  part  for  the  period  specified  by  the 
appropriate  regulation.  If  a  retention 
period  is  not  otherwise  specified,  these 
records  must  be  retained  until  the 
Commission  terminates  the  facility’s 
license.  All  records  related  to  this  part 
may  be  destroyed  upon  Commission 
termination  of  the  facility  license. 

Subpart  G — Enforcement 

§37.105  Inspections. 

(a)  Each  licensee  shall  afford  to  the 
Commission  at  all  reasonable  times 
opportunity  to  inspect  category  1  or 
category  2  quantities  of  radioactive 
material  and  the  premises  and  facilities 
wherein  the  nuclear  material  is  used, 
produced,  or  stored. 

(b)  Each  licensee  shall  make  available 
to  the  Commis.sion  for  inspection,  upon 
reasonable  notice,  records  kept  by  the 
licensee  pertaining  to  its  receipt, 
possession,  use,  acquisition,  import, 
export,  or  transfer  of  category  1  or 
category  2  quantities  of  radioactive 
material. 

§37.107  Violations. 

(a)  The  Commission  may  obtain  an 
injunction  or  other  court  order  to 
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prevent  a  violation  of  the  provisions 
of — 

(1)  The  Atomic  Energy  Act  of  1954,  as 
amended: 

(2)  Title  II  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended;  or 

(3)  A  regulation  or  order  issued 
pursuant  to  those  Acts. 

(b)  The  Commi.ssion  may  obtain  a 
court  order  fo»‘  the  payment  of  a  civil 
penalty  imposed  under  section  234  of 
the  Atomic  Energy  Act; 

(1)  For  violations  of — 

(i)  Sections  53,  57,  62,  63,  81,  82,  101, 
103,  104,  107,  or  109  of  the  Atomic 
Energy  Act  of  1954,  as  amended: 

(ii)  Section  206  of  the  Energy 
Reorganization  Act; 


(iii)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  specified 
in  paragraph  (b)(l)(i)  of  this  section; 

(iv)  Any  term,  condition,  or  limitation 
of  any  license  issued  under  the  sections 
specified  in  paragraph  (b)(l)(i)  of  this 
section. 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  under  Section 
186  of  the  Atomic  Energy  Act  of  1954, 
as  amended. 

§37.109  Criminal  penalties. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  for 
criminal  sanctions  for  willful  violation 
of,  attempted  violation  of,  or  conspiracy 
to  violate,  any  regulation  issued  under 
sections  161b,  161i,  or  161o  of  the  Act. 
For  purposes  of  section  223,  all  the 
regulations  in  this  part  37  are  issued 


under  one  or  more  of  sections  161b, 

161i,  or  1610,  except  for  the  sections 
listed  in  paragraph  (b)  of  this  section. 

(b)  The  regulations  in  this  part  37  that 
are  not  issued  under  sections  161b, 

161i,  or  161  o  for  the  purposes  of  section 
223  are  as  follows:  §§37.1,  37.3,  37.5, 
37.7,  37.9,  37.11,  37.13,  37.107,  and 
37.109. 

Appendix  A  to  Part  37 — Category  1  and 
Category  2  Radioactive  Materials 

Table  1 — Category  1  and  Category  2 
Threshold 

The  terabecquerel  (TBq)  values  are  the 
regulatory  standard.  The  curie  (Ci) 
values  specified  are  obtained  by 
converting  from  the  TBq  value.  The 
curie  values  are  provided  for  practical 
usefulness  only. 


Radioactive  material 

Calegory  1 
(T^) 

Category  1 
(Ci) 

-  Category  2 
(TBq) 

Category  2 
(Ci) 

Americium-241  . 

60 

1,620 

0.6 

16.2 

Americium-241 /Be  . . . 

60 

1,620 

0.6 

16.2 

Califomium-252  . 

20 

540 

0.2 

5.40 

Cobalt-60  . 

30 

810 

0.3 

8.10 

Curium-244  . 

50 

1,350 

0.5 

13.5 

Cesium- 137 . 

100 

2,700 

1 

27,0 

Gadolinium-153 . 

1,000 

27,000 

10 

270 

Iridium-192  . 

80 

2,160 

0.8 

21.6 

Plutonium-238  . ;. . 

60 

1,620 

0.6 

16.2 

Plutonium-239/Be  . 

60 

1,620 

0.6 

16.2 

Promethium-147  . ,, . 

40,000 

1,080,000 

400 

10,800 

Radium-226  . 

40 

1,080 

0.4 

10.8 

Selenium-75  . 

200 

5,400 

2 

54.0 

Strontium-90  . 

1,000 

27,000 

10 

270 

Thulium-170  . 

20,000 

540,000 

200 

5,400 

Ytterbium- 169  . 

300 

8,100 

3 

81.0 

Note:  Calculations  Concerning  Multiple 
Sources  or  Multiple  Radionuclides 

The  "sum  of  fractions”  methodology  for 
evaluating  combinations  of  multiple  sources 
or  multiple  radionuclides  is  to  be  used  in 
determining  whether  a  location  meets  or 
exceeds  the  threshold  and  is  thus  subject  to 
the  requirements  of  this  part. 

I.  If  multiple  sources  of  the  same 
radionuclide  and/or  multiple  radionuclides 
are  aggregated  at  a  location,  the  sum  of  the 
ratios  of  the  total  activity  of  each  of  the 
radionuclides  must  be  determined  to  verify 
whether  the  activity  at  the  location  is  less 
than  the  category  1  or  category  2  thresholds 
of  Table  1,  as  appropriate.  If  the  calculated 
sum  of  the  ratios,  using  the  equation  below, 
is  greater  than  or  equal  to  1.0,  then  the 
applic.able  requirements  of  this  part  apply. 

II.  First  determine  the  total  activity  for  each 
radionuclide  from  Table  1.  This  is  done  by 
adding  the  activity  of  each  individual  source, 
material  in  any  device,  and  any  loose  or  bulk 
material  that  contains  the  radionuclide.  Then 
use  the  equation  below  to  calculate  the  sum 
of  the  ratios  by  inserting  the  total  activity  of 
the  applicable  radionuclides  from  Table  1  in 
the  numerator  of  the  equation  and  the 
corresponding  threshold  activity  from  Table 

1  in  the  denominator  of  the  equation. 


Calculations  must  be  performed  in  metric 
values  (i.e.,  TBq)  and  the  numerator  and 
denominator  values  must  be  in  the  same 
units. 

Ri  =  total  activity  for  radionuclide  1 
R2  =  total  activity  for  radionuclide  2 
Rn  =  total  activity  for  radionuclide  n 
ARi  =  activity  threshold  for 
radionuclide  1 
AR2  =  activity  threshold  for 
radionuclide  2 
ARn  =  activity  threshold  for 
radionuclide  n 


S 


PART  39— LICENSES  AND  RADIATION 
SAFETY  REQUIREMENTS  FOR  WELL 
LOGGING 

■  18.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  Atomic  Energy  Act  secs.  53,  57, 
62, 63, 65, 69, 81, 82. 161. 181, 182, 183, 186, 
223,  234  (42  LI.S.C.  2073,  2077,  2092,  2093, 
2095,  2099,  2111,  2112,  2201,  2231,  2232, 


Rl  R:  Rn 

ARi  ^  AR:  ^  ARn 


2233,  2236,  2273,  2282);  Energy 
Reorganization  Act  secs.  201,  202,  206  (42 
U.S.C.  5841, 5842,  5846);  Government 
Paperwork  Elimination  Act  sec.  1704  (44 
U.S.C.  3504  note). 

■  19.  In  §  39.1,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  39.1  Purpose  and  scope. 

(a)  This  part  prescribes  requirements 
for  the  issuance  of  a  license  authorizing 
the  use  of  licensed  materials  including 
sealed  sources,  radioactive  tracers, 
radioactive  markers,  and  uranium  sinker 
bars  in  well  logging  in  a  single  well. 

This  part  also  prescribes  radiation  safety 
requirements  for  persons  using  licensed 
materials  in  these  operations.  The 
provisions  and  requirements  of  this  part 
are  in  addition  to,  and  not  in 
substitution  for,  other  requirements  of 
this  chapter.  In  particular,  the 
provisions  of  parts  19,  20,  21,  30,  37,  40, 
70,  71,  and  150  of  this  chapter  apply  to 
applicants  and  licensees  subject  to  this 
part. 

■k  *  it  it  -k 
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PART  51— ENVIRONMENTAL 
PROTECTION  REGULATIONS  FOR 
DOMESTIC  LICENSING  AND  RELATED 
REGULATORY  FUNCTIONS 

■  20.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  Atomic  Energy  Act  .sec.  161, 

1701  (42  U.S.C.  2201,  2297f);  Energy 
Reorganization  Act  .secs.  201,  202,  211  (42 
U..S.C.  .5841,  ,5842,  .5851);  Government 
Paperwork  Elimination  Act  sec.  1704  (44 
U.S.C.  3504  note).  Subpart  A  also  issued 
under  National  Environmental  Policy  Act 
.secs.  102,  104, 105  (42  U.S.C.  4332,  4334, 
4335);  Pub.  L.  05-604,  Title  11,  92  Stat.  3033 
3041;  Atomic  Energy  Act  sec.  193  (42  U..S.C. 
2243).  Sections  51.20,  51.30,  51.60,  51.80. 
and  51.97  al.so  issued  under  Nuclear  Waste 
Policy  Act  secs.  135,  141,  148  (42  U.S.C. 
1015.5,  10161,  10168).  Section  51.22  also 
issued  under  Atomic  Energy  Act  sec.  274  (42 
U.S.C.  2021 )  and  under  Nuclear  Waste  I’olicy 
Act  sec.  121  (42  U.S.C.  10141).  Sections 
51.43,  51.67,  and  51.109  also  issued  under 
Nuclear  Waste  Policy  Act  .sec.  114(f)  (42 
U.S.C.  10134(f)). 

■  21.  In  §  51.22,  the  introductory  text  of 
paragraph  {c)(3)  is  revised  to  read  as 
follows: 

§  51 .22  Criterion  for  categorical  exclusion; 
identification  of  licensing  and  regulatory 
actions  eligible  for  categorical  exclusion  or 
otherwise  not  requiring  environmental 
review. 

*  -k  -k  -k  * 

*  *  * 

(3)  Amendments  to  parts  20,  30,  31, 

32,  33,  34,  35,  37,  39,  40,  .50,  51.  52,  54, 
60,  61,  63,  70,  71,  72,  73,  74,  81,  and  100 
of  this  chapter  which  relate  to — 


PART  71— PACKAGING  AND 
TRANSPORTATION  OF  RADIOACTIVE 
MATERIAL 

■  22.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  Atomic  Einergy  Act  secs.  53,  57, 
62, 63, 81, 161, 182, 183, 223, 234,  1701  (42 
U.S.C.  2073,  2077,  2092,  2093,  2111, 2201, 
2232,  2233,  2273,  2282,  2297f):  Energy 
Reorganization  Act  secs.  201, 202,  206,  211 
(42  U..S.C.  5841,  5842,  5846,  5851);  Nuclear 
Waste  Policy  Act  sec.  180  (42  U.S.C.  10175); 
Government  Paperwork  Elimination  Act  sec. 
1704  (44  U.S.C.  3504  note);  Energy  Policy  Act 
of  2005,  Pub.  L.  No.  109-58,  119  .Stat.  594 
(2005).  Section  71.97  also  issued  under  sec. 
301 ,  Pub.  L.  96-295,  94  .Stat.  789  790. 

■  23.  In  §  71.97,  the  introductory  text  of 
paragraph  (b)  is  revised  to  read  as 
follows: 

§71.97  Advance  notification  of  shipment 
of  irradiated  reactor  fuel  and  nuclear  waste. 

*  *  *  k  * 

(b)  Advance  notification  is  al.so 
required  under  this  section  for  the 
.shipment  of  licensed  material,  other 


than  irradiated  fuel,  meeting  the 
following  three  conditions: 

k  k  k  k  k 

PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

■  24.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Atomic  Energy  Act  .secs.  53, 

147, 161, 223, 234, 1701  (42  U.S.C.  2073, 

2167,  2169,  2201,  2273,  2282,  2297(f), 

2210(e)):  Energy  Reorganization  Act  sec.  201, 
204  (42  U.S.C.  .5841,  5844);  Government 
Paperwork  Elimination  Act  sec.  1704,  112 
.Stat.  2750  (44  U.S.C.  3504  note);  Energy 
Policy  Act  of  2005,  Pub,  L.  109-58, 119  .Stat. 
594  (2005). 

Section  73.1  also  issued  under  Nuclear 
Waste  Policy  Act  .secs.  135,  141  (42  U..S.f^, 
10155,  10161).  .Section  73.37(flalso  i.ssued 
under  sec.  301, 1’ub.  L.  96-295,  94  ,Stat.  789 
(42  U.S.C.  5841  note). 

■  25.  A  new  §  73.35  is  added  to  read  as 
follows: 

§  73.35  Requirements  for  physical 
protection  of  irradiated  reactor  fuel  (100 
grams  or  less)  in  transit. 

Each  licensee  who  transports,  or 
delivers  to  a  carrier  for  transport,  in  a 
single  shipment,  a  quantity  of  irradiated 
reactor  fuel  weighing  100  grams  (0.22 
pounds)  or  less  in  net  weight  of 
irradiated  fuel,  exclu.sive  of  cladding  or 
other  structural  or  packaging  material, 
which  has  a  total  external  radiation  dose 
rate  in  excess  of  1  Gray  (100  rad)  per 
hour  at  a  distance  of  1  meter  (3.3  feet) 
from  any  accessible  surface  without 
intervening  shielding,  shall  follow  the 
physical  protection  requirements  for 
category  1  quantities  of  radioactive 
material  in  subpart  D  of  part  37  of  this 
chapter. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  March,  2013. 

E’or  the  Nuclear  Regulatory  Commission. 
Annette  Vietti-Cook, 

Secntluiy  of  Ibt;  Commission. 

Note:  This  Appendix  Will  Not  Appear  in 
the  Code  of  Federal  Regulations. 

APPENDIX  A  TO  THIS  FINAL  RULE- 
REGULATORY  FLEXIBILITY 
ANALYSIS  FOR  THE  AMENDMENTS 
TO  10  CFR  PARTS  20,  30,  32,  33,  34, 

35,  36,  37,  39,  51,  71,  AND  73 
(PHYSICAL  PROTECTION  OF 
BYPRODUCTr  MATERIAL) 

I.  Background 

The  Regulatory  Flexibility  Act  (RFA),  as 
amended  5  U.S.C.  601  et  seq.,  requires  that 
agencies  consider  the  impact  of  their 
rulemakings  on  small  entities  and,  consistent 
with  applicable  statutes,  consider 
alternatives  to  minimize  these  impacts  on  the 
businesses,  organizations,  and  government 
jurisdictions  to  which  they  apply. 


The  U.S.  Nuclear  Regulatory  Commission 
(NRC)  has  established  standards  for 
determining  which  NRC  licensees  qualify  as 
small  entities  (10  CFR  2.810).  These  size 
standards  were  based  on  the  Small  Business 
Administration’s  most  common  receipts- 
hased  size  standards  and  include  a  size 
standard  for  business  concerns  that  are 
manufacturing  entities. 

Description  of  the  Reasons  That  Action  by 
the  Agency  Is  Being  Considered 

The  NRC  has  long  participated  in  efforts  to 
address  radioactive  sourt;e  protection  and 
security.  The  terrorist  attacks  of  .September 
11,  2001,  lieightened  concerns  about  the  use 
of  risk-significant  radioactive  materials  in  a 
malevolent  act.  Sm:h  an  attack  is  of  particular 
concern  because  of  the  widespread  use  of 
radioactive  materials  in  the  United  .States  by 
industrial,  medical,  and  academic 
institutions.  The  theft  or  diversion  of  risk- 
significant  radioactive  materials  could  lead  to 
their  unauthorized  use  in  a  radiological 
dispersal  device  or  a  radiological  exposure 
device. 

Gommission  regulations  provide 
requirements  for  the  safe  use,  transport,  and 
control  of  licensed  material.  A  licensee’s  loss 
of  control  of  risk-significant  radioactive 
material,  whether  it  is  inadvertent  or  through 
a  deliberate  act,  could  result  in  significant 
adverse  impacts  that  could  reasonably 
constitute  a  threat  to  the  public  health  and 
safety  or  the  common  defense  and  security  of 
the  United  States.  After  the  attacks  of 
.September  11,  2001,  the  Commission 
determined  that  certain  licensed  material 
shoidd  be  subject  to  enhanced  sw.urity 
provisions  and  safeguarded  during  transport, 
and  that  individuals  with  unescorted  access 
to  risk-significant  radioactive  material  should 
be  subject  to  background  investigations.  E'or 
additional  information  see  the  Discussion 
portion  of  the  .Statements  of  Consideration 
(.S(x:). 

Succinct  Statement  of  the  Objectives  of,  and 
Legal  Basis  for,  the  Final  Rule 

The  objective  of  this  ride  is  to  establish 
generically  applicable  security  requirements 
for  the  protection  of  category  1  and  category 
2  quantities  of  radioactive  materials 
possessed  by  certain  NRC  and  Agreement 
.State  licensees.  I  hese  security  requirements 
are  similar  to  the  requirements  imposed  on 
these  licensees  through  the  NRC’s  applicable 
previously-issued  security  orders.  The  NRC 
has  determined  that  it  is  preferable  to 
regulate  through  rulemaking  rather  than 
order  because  notice  and  comment 
rulemaking  is  an  open  and  transparent 
proce.ss  that  facilitates  public  participation. 

In  developing  the  final  rule,  t)ie  NRC 
considered,  among  other  things,  the  various 
orders,  lesson.s-learned  during 
implementation,  the  recommendations  from 
the  Independent  Review  Panel  and  the 
Materials  Working  Group,  and  stakeholder 
comments.  The  rule  al.so  considered  a 
petition  for  rulemaking  submitted  by  the 
.State  of  Wasliington.  E'or  additional 
information  see  the  Discussion  portion  of  the 
S(X;.  The  authority  citation  sections  of  the 
final  rule  contain  the  statutory  authority  for 
the  rule. 
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Description  of  and.  Where  Feasible,  an 
Estimate  of  the  Number  of  Small  Entities  to 
Which  the  Final  Rule  Will  Apply 
The  Final  rule  would  affect  about  300  NRC 
licensees  and  about  1,100  Agreement  State 
licensees.  This  includes  a  wide  range  of 
licensees,  including  pool-type  irradiator 
licensees;  manufacturer  and  distributor 
licensees;  medical  facilities  with  gamma 
knife  devices;  self-shielded  irradiator 
licensees  (including  blood  irradiators); 
teletherapy  unit  licensees;  radiographers; 
well  loggers;  broad  scope  users;  radioisotope 
thermoelectric  generator  licensees;  and 
licensees  that  ship  or  prepare  for  shipment 
category'  1  or  category'  2  quantities  of 
radioactive  material.  Some  of  these  licensees 
would  be  considered  small  entities.  In  fiscal 
year  2008,  about  26  percent  of  materials 
licen.sees  qualified  as  small  entities.  Using 
the  same  percentage,  approximately  364  of 
the  licensees  that  will  be  affected  by  tbe  rule 
would  be  considered  small  entities. 

Description  of  the  Projected  Reporting, 
Recordkeeping,  and  (jther  Compliance 
Requirements  of  the  Final  Rule,  Including  an 
Estimate  of  the  Classes  of  Small  Entities  That 
Will  Be  Subject  to  the  Requirements,  and  the 
Type  of  Professional  Skills  Necessary  for 
Preparation  of  Reports  and  Records 

Licensees  will  be  required  to:  (1)  Develop 
procedures  for  implementation  of  tbe 
security  provisions;  (2)  develop  a  security 
plan  that  descrifKis  how  security  is  being 
implemented;  (3)  conduct  training  on  the 
procedures  and  security  plan;  (4)  conduct 
background  investigations  for  those 
individuals  permitted  access  to  category  1  or 
t:ategory  2  quantities  of  radioactive  material; 

(5)  coordinate  with  local  law  enforcement 
agencies  (LLKAs)  so  the  LLEAs  would  be 
lietter  prepared  to  respond  in  an  emergwicy; 

(6)  conduct  preplanning  and  coordination 
activities  before  shipping  radioactive 
material;  and  (7)  implement  security 
measures  for  tbe  protection  of  the  radioactive 
material.  Licensees  will  be  required  to 
promptly  report  any  attempted  or  actual  theft 
or  diversion  of  the  radioactive  material. 
Licensees  will  be  required  to  keep  copies  of 
the  .security  plan,  procedures,  background 


investigation  records,  training  records,  and 
documentation  that  certain  activities  have 
occurred.  For  additional  information  on  the 
requirements,  see  the  SOC  or  the  final  rule 
text.  No  special  skills  are  necessary  for  the 
preparation  of  reports  or  records. 

On  average,  a  licen.see  would  have  a  one¬ 
time  cost  of  approximately  $23,375  and  an 
annual  cost  of  approximately  $21,736  to  fully 
implement  the  final  rule.  Much  of  this  cost . 
would  result  from  the  requirements  to  have 
procedures,  conduct  training,  and  to  develop 
a  security  plan.  Although  not  required  by  the 
various  orders,  many  licensees  may  have 
developed  procedures  and  conducted 
training  that  may  require  only  minor 
revisions;  if  so,  the  actual  cost  may  be  lower. 
Additional  large  costs  are  the  annual  program 
review  and  the  maintenance  and  testing  of 
the  security-related  equipment.  The  program 
review  is  important  for  licensees  to  review 
the  effectiveness  of  the  program  and  to 
ensure  that  requirements  are  being 
implemented.  Maintenance  and  testing  is 
essential  to  ensure  that  the  equipment  is 
operational  and  available  when  needed.  More 
information  on  the  cost  of  the  rule  is 
contained  in  the  Regulatory  Analysis. 

Identification,  to  the  Extent  Practicable,  of 
All  Relevant  Federal  Rules  That  May 
Duplicate.  Overlap,  or  Conflict  With  the  Final 
Rule 

Several  U.S.  Government  programs  involve 
fingerprinting  and  an  FBI  ixlentification  and 
criminal  history  records  check.  These 
include  the  National  Agency  Check; 
Transportation  Worker  Identification 
Credentials  in  accordance  with  49  CFR  1572; 
Bureau  of  Alcohol,  Tobacco,  Firearms,  and 
Explosives  background  check  and  clearances 
in  accordance  with  27  CI'R  555;  Health  and 
Human  Services  security  risk  assessments  for 
posse.ssion  and  use  of  .select  agents  and 
toxins  in  accordance  with  42  CFR  73; 
Hazardous  Material  security  threat 
assessment  for  hazardous  material 
endorsement  to  commercial  drivers  licen.se  in 
accordance  with  49  CFR  1572;  and  Customs 
and  Border  Protection’s  Free  and  Secure 
Trade  Program.  Any  individual  that  has 
favorably  undergone  the  background 
investigation  required  by  the.se  programs 


would  be  relieved  from  the  fingerprinting 
and  FBI  criminal  history  records  check 
element  of  the  final  rule  as  long  as  the 
licensee  has  appropriate  documentation.  Any 
individual  who  has  an  active  Federal  .security 
clearance  would  also  be  relieved  assuming 
appropriate  documentation  is  provided. 

The  Department  of  Transportation  requires 
security  plans  for  the  transport  of  highway 
route  control  quantities  of  radioactive 
material  in  accordance  with  49  CFR  172.800. 
This  provision  covers  only  a  small  portion  of 
the  category  1  and  category  2  quantities  of 
radioactive  material  covered  by  the  rule. 

The  NRC  is  not  aware  of  any  other  relevant 
Federal  rules  that  may  duplicate,  overlap,  or 
conflict  with  the  final  rule. 

Description  of  any  significant  alternatives 
to  the  final  rule  that  accomplish  the  stated 
objectives  of  applicable  statutes  and  that 
minimize  any  significant  economic  impact  of 
the  final  rule  on  small  entities,  including 
alternatives  considered,  such  as:  ( 1 1 
Establishment  of  differing  compliance  or 
reporting  requirements  or  timetables  that 
take  into  account  the  resources  available  to 
small  entities;  (2)  clarification,  consolidation, 
or  simplification  of  compliance  and  reporting 
requirements  under  the  rule  for  small 
entities;  (3)  use  of  performance  rather  than 
de.sign  standards;  and  (4j  any  exemption 
from  coverage  of  the  rule,  or  any  part  thereof, 
for  such  small  entities. 

As  noted  earlier,  some  of  the  licensees  that 
would  be  impacted  by  the  final  rule  are  small 
businesses.  The  rule  would  impo.se  the 
minimum  requirements  that  the  NRC 
believes  are  necessary  to  adequately  protect 
the  public  health  and  safety  and  the  common 
defense  and  security.  Therefore,  the  NRC 
coidd  not  generically  grant  relief  to  small 
entities  to  allow  them  to  implement  less 
effective  measures.  The  final  rule  provides 
some  flexibility  in  the  particular  measures 
that  a  licensee  can  choose  to  employ. 
Licen.sees  affected  by  the  rule  have  already 
implemented  the  bulk  of  the  rule’s 
requirements  in  response  to  various  orders. 
IKK  Don.  201.3-05895  Filed  3-18-13;  8:45  am] 
BILLING  CODE  759(M)1-P 


FEDERAL  REGISTER 

Vol.  78  Tuesday, 

No.  53  March  19,  2013 


Part  III 

Department  of  the  Treasury 

Internal  Revenue  Service 
26  CFR  Parts  1  and  602 

Certain  Outbound  Property  Transfers  by  Domestic  Corporations:  Certain 
Stock  Distributions  by  Domestic  Corporations;  Indirect  Stock  Transfers  and 
the  Coordination  Rule  Exceptions;  Transfers  of  Stock  or  Securities  in 
Outbound  Asset  Reorganizations:  Final  Rules  and  Proposed  Rule 


17024 


Federal  Register/ Vol.  78,  No.  53 /Tuesday,  March  19,  2013 /Rules* and  Regulations 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[TD  9614] 

RIN  154S-AM97 

Certain  Outbound  Property  Transfers 
by  Domestic  Corporations;  Certain 
Stock  Distributions  by  Domestic 
Corporations 

agency:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Final  and  temporary 
regulations. 

SUMMARY:  This  document  contains  final 
and  temporary  regulations  that  apply  to 
transfers  of  certain  property  by  a 
domestic  corporation  to  a  foreign 
corporation  in  certain  nonrecognition 
exchanges,  or  to  distributions  of  stock  of 
certain  foreign  corporations  by  a 
domestic  corporation  in  certain 
nonrecognition  distributions.  The  final 
regulations  akso  establish  reporting 
re<pnrements  for  property  transfers  and 
stock  distributions  to  whicb  the  final 
regulations  apply.  The  regulations  affect 
dome.stic  corporations  that  transfer 
property  to  foreign  corporations  in 
certain  nonrecognition  transactions,  or 
that  distribute  the  stock  of  certain 
foreign  corporations  in  certain 
nonrecognition  distributions,  and 
certain  domestic  shareholders  of  those 
domestic  corporations. 

DATES:  Effective  f/ote.  These  r<!gidations 
are  effective  on  March  19.  201.3. 

Applicability  dates:  For  dates  of 
applicability,  see  1.3rj7(a)-l(g). 
1.3fi7{a)-3'{g),  1.3H7(a)-7{j),  1.367(b)-r>, 
1.1248-l(g),  1.1248-0(e),  1.1248-8(d), 
1.1248(0-3(1)),  and  1  .{)038ll-l(g). 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  B.  Williams,  Jr.,  (202)  622-3860 
(not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  the  regulations  have  been 
reviewed  and  approved  by  the  Office  ))f 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
199.5  (44  U.S.C.  3507(d))  under  control 
number  154.5-2183. 

The  collections  of  information  are  in 
§§  1.367(a)-7(c)  and  (e)(2),  1.367(a)-8(c), 
1.1248(f)-2(a)(3),  (b)(1)  and  (c)(1),  and 
1.6038B-1  (c)(6).  The  collectu)ns  of 
infonnation  are  mandatory.  The  likely 
resj)ondents  are  domestic  corporations. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 


unless  it  displays  a  valid  control 
number. 

Books  and  records  relating  to  a 
collection  of  iirformation  must  be 
retained  as  long  as  their  contents  might 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  bv  26 
U.S.C.  6103. 

Background 

On  August  20,  2008,  tlie  Department 
of  the  Treasury  (Treasury  Department) 
and  the  Internal  Revenue  .Service  (IRS) 
i.ssued  proposed  regulations  under 
sections  367,  1248,  and  6038B  of  the 
Internal  Revenue  Code  (Code)  (2008 
propo.sed  regidations)  concerning 
transfers  of  property  by  a  domestic 
corporation  to  a  foreign  corporation  in 
an  exchange  described  in  section  361(a) 
or  (b)  (section  361  exchange),  and 
certain  nonrecognition  distributions  of 
stock  of  a  foreign  corporation  by  a 
domestic  corporation  (REG-209006-89; 
73  FR  49278,  2008-41  IRB  867).  A 
correction  to  the  2008  [)roposod 
regulations  was  published  in  the 
Federal  Register  on  September  26,  2008 
(73  FR  56535;  2008-41  IRB  867).  No 
public  hearing  oti  the  2008  proposed 
regulations  was  requested  or  held; 
however,  comments  were  received. 
Based,  in  part,  on  comments  received, 
the  Treasury  Department  and  the  IRS 
adopt  the  2008  proposed  regulations, 
with  modifications,  as  final  regulations. 
As  discussed  in  paragraph  G.  of  this 
preamble,  a  portion  of  the  2008 
proposed  regulations  is  adopted,  with 
modifications,  in  temporary  regulations 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  Those  temporary 
regulations  al.so  modify  final  regulations 
under  section  367(a)  concerning 
transfers. of  stock  or  securities  by  a 
domestic  corporation  to  a  foreign 
corporation  in  a  section  361  exchange. 
All  comments  will  be  available  at 
H'ww. regulations. f>ov  or  upon  request. 

Summary  of  Comments  and 
Explanation  of  Revisions 

A.  Regulations  Under  Section  3(>7(n)(5) 

1 .  Overview 

In  general,  .section  367(a)(5)  provides 
that  the  exceptions  to  .section  367(a)(1) 
in  section  367(a)(2)  and  (a)(3)  do' not 
apply  in  the  case  of  a  section  361 
exchange  in  which  a  domestic 
corporation  (U.S.  transferor)  transfers 
assets  to  a  foreign  corporation,  unle.s.s 
the  U.S.  transferor  is  controlled  (within 
the  meaning  of  section  36H(c))  by  five  or 
fewer  (but  at  least  one)  domestic 
corporations  (each  a  control  group 
member,  and  together  the  control  group) 


and  basis  adjustments  and  other 
conditions  as  provided  in  regulations 
are  satisfied.  The  policy  underlying 
section  367(a)(5)  is  the  protection  of 
corporate-level  gain  on  appreciated 
property  following  the  repeal  of  the 
General  Utilities  doctrine.  See  H.R.  Rep. 
No  795,  lOOth  Cong.,  2d  Sess.  60  (1988). 

The  2008  proposed  regulations  would 
implement  section  367(a)(5)  by 
providing  that,  as  a  general  rule,  the 
exceptions  to  section  367(a)(1)  do  not 
apply  to  a  transfer  of  certain  property  by 
the  U..S.  transferor  to  a  foreign  acquiring 
corporation  in  a  section  361  exchange. 

An  exception  to  the  general  rule  is 
provided,  at  the  election  of  the  U.S. 
transferor  and  members  of  the  control 
groiq)  (elective  exception),  subject  to 
conditions  that  are  intended,  in  part,  to 
ensure  that  the  net  gain  (if  any)  realized 
by  the  U..S.  transferor  in  c:onnection 
with  the  transfer  of  property  subject  to 
section  367(a)  (defined  as  inside  gain) 
is,  in  the  aggregate,  recognized  currently 
by  tbe  U.S.  transferor  or,  to  the  extent 
permitted,  preserved  in  the  stock 
received  in  the  reorganization  by  certain 
domestic  corporate  sharebolders  of  tbe 
U.S.  transferor. 

Section  337(d)  provides  that  the 
Secretary  shall  presc;ribe  such 
regulations  as  may  be  necessary  or 
appropriate  to  carry  out  the  purposes  of 
the  amendments  made  by  subtitle  D  of 
title  VI  of  the  Tax  Reform  Act  of  1986 
(concerning  the  repeal  of  the  General 
Utilities  doctrine),  including  regulations 
jiroviding  for  appropriate  coordination 
of  the  provisions  of  section  337  with  the 
provisions  of  the  Gode  ndating  to 
taxation  of  foreign  corporations  and 
their  shareholders. 

2.  Galcidation  of  Inside  CJain 

In  addition  to  the  adjusted  basis  of 
certain  transferred  property,  for 
purposes  of  computing  inside  gain,  the 
20U8  proposed  regulations  take  into 
account  certain  liabilities  of  the  U..S. 
transferor  that  would  give  ri.se  to  a 
deduction  when  paid  (deductible 
liabilities).  Under  the  2008  proposed 
regulations,  a  deductible  liability  would 
be  defined  as  a  liability  assumed  in  the 
section  361  exchange  or  satisfied  in 
connection  with  the  reorganization 
(within  the  meaning  of  .section 
361(c)(3)),  but  only  if  payment  of  the 
liability  would  give  rise  to  a  deduction. 
Section  361(c)(3)  provides  that  the  U.S. 
transferor  recognizes  no  gain  or  loss  on 
the  satisfaction  of  a  liability  with  stock 
received  in  connection  with  the 
reorganization,  but  does  not  prevent  the 
U.S.  transferor  from  obtaining  a 
deduction  on  payment  of  the  liability 
with  the  stock  received.  The  policy  for 
allowing  a  deductible  liability  to  reduce 
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inside  gain  is  that  the  U.S.  transferor  has 
not  received  a  tax  benefit  for  such 
liability  but  the  liability  reduces  the 
value  of  the  stock  received. 

Accordingly,  under  the  final 
regulations,  a  deductible  liability  is 
limited  to  a  liability  that  is  assumed  in 
the  section  361  exchange  if  payment  of 
the  liability  would  give  rise  to  a 
deduction. 

Several  comments  suggested  that 
other  tax  attributes  of  the  U.S.  transferor 
should  also  be  taken  into  account  in 
f:omputing  inside  gain  (in  particular,  net 
operating  lo.sses  and  foreign  tax  credits) 
l)et;ause  tho.se  other  tax  attributes  are 
similar  to  the  adjusted  basis  of  the 
transferred  property  and  deductible 
liabilities.  Recognizing  the  complexity 
that  would  result  if  other  tax  attributes 
wen;  taken  into  account,  other 
comments  suggested  that  the  final 
regulations  j)ermit  the  U.S.  transferor  to 
elect  to  recognize  an  amount  of  gain 
sufficient  to  utilize  all  or  a  portion  of 
any  additional  tax  attributes.  Another 
comment,  however,  considered  this 
recommendation  to  be  inconsistent  with 
the  basic  approach  of  section  367(a)(1), 
which  only  takes  into  account  the 
adjusted  basis  of  the  transferred 
property  in  determining  the  amount  of 
gain  required  to  be  recognized  by  the 
U.S.  transferor. 

The  Treasury  Department  and  the  IRS 
believe  that  taking  into  account  other 
tax  attributes  of  the  U.S.  transferor  in 
determining  inside  gain  would 
substantially  increa.se  the  complexitv  of 
the  final  regulations  and  IRS 
examinations  of  these  transactions.  In 
addition,  a  U.S.  transferor  can  utilize 
any  other  available  tax  attributes  by  not 
electing  to  apply  the  elective  exception. 
Accordingly,  the  comment  was  not 
adopted. 

3.  Built-In  Loss  in  Stock  of  the  U.S. 
Transferor  Corporation 

To  qualify  for  the  elective  exception 
under  the  2008  proposed  regulations, 
each  control  group  member  must  reduce 
its  adjiKSted  basis  (as  determimKl  under 
section  358)  in  the  stock  received  in  the 
reorganization  by  the  amount  (if  any) 
that  its  portion  of  the  inside  gain 
exceeds  the  gain  (or  loss)  in  that  stock 
(outside  gain)  but  for  the  application  of 
section  367(a)(5).  In  certain  cases,  the 
required  basis  adjustment  will  convert 
built-in  loss  stock  into  built-in  gain 
stock.  For  example,  assume  that  prior  to 
the  application  of  the  elective  exception 
the  control  group  member  has  a  $150x 
adjustrfd  basis  (as  determined  under 
section  358)  in  stock  received  that  has 
a  fair  market  value  of  SlOOx  (that  is, 
there  is  a  .S50x  built-in  lo.ss  in  the  stock). 
If  the  control  group  member’s  share  of 


inside  gain  is  $30x,  its  adjusted  basis  in 
the  stof;k  received  must  be  reduced  to 
$7()x,  residting  in  $30x  of  built-in  gain 
in  the  stock  and  eliminating  the  $50x 
pre-existing  built-in  loss. 

Several  comments  suggested  that 
reducing  the  adjusted  basis  of  built-in 
lo.ss  stock  to  this  extent  is  inappropriate 
and  recommended  that  final  regulations 
treat  a  reduction  to  an  existing  built-in 
loss  the  same  as  a  reduction  to  basis  that 
would  increase  built-in  gain.  For 
example,  under  the  previous  assumed 
facts,  the  approach  in  these  comments 
w’ould  reduce  the  adjusted  basis  of  the 
stock  by  .$30x  (the  control  group 
member’s  share  of  inside  gain),  reducing 
the  built-in  loss  to  S20x. 

Another  comment  recommended  that 
the  provisions  be  modified  to  preserve 
both  the  domestic  corporate 
shareholder’s  share  of  inside  gain  as 
w'ell  as  the  built-in  gain  (or  loss) 
existing  in  the  stock  received  before  any 
required  basis  adjustment.  Specifically, 
the  comment  suggested  that  any  outside 
built-in  gain  (loss)  should  be  treated  as 
a  deferred  gain  (loss)  that  would  be 
taken  into  account  based  on  principles 
similar  to  those  of  section  267(a)(1). 

Uonsistent  with  the  legislative  history 
to  section  367(a)(5),  the  Treasury 
Department  and  the  IRS  btdieve  that  the 
amount  of  outside  built-in  gain  or  loss 
shoidd  not  affet:t  the  required  reduction 
to  the  adju.sted  basis  of  the  stock 
received  in  the  transaction.  That  is,  the 
basis  must  be  reduced  to  an  amotmt 
such  that  the  gain  in  the  stock 
corresponds  to  the  proportionate 
amount  of  inside  gain.  See  S.  Rep.  No. 
445,  100th  Cong.,  2d  Sess.  62-3  (1988). 
I’herofore,  the  final  regulations  do  not 
adopt  these  recommendations.  The  final 
regulations  do.  however,  clarify  that  if  a 
U..S.  transferor  does  not  have  inside 
gain,  that  is,  there  is  no  not  built-in  gain 
in  the  U.S.  transferor’s  assets,  stock 
basis  adjustments  are  not  required  to  be 
made  by  control  group  members,  evtm  if 
the  outside  stock  loss  of  a  control  group 
member  is  greater  than  the  net  built-in 
loss  attributable  to  the  control  group 
member. 

4.  Disposition  of  a  Significant  Amount 
of  Section  367(a)  Property 

The  2008  proposed  regulations  would 
deny  the  application  of  the  elef:tive 
exce{)tion  if,  with  a  principal  purpose  of 
avoiding  U.S.  tax,  the  foreign  acquiring 
c;orporation  disposes  of  a  significant 
amount  of  the  property  received  from 
the  U.S.  transferor  (disposition  nde). 

Several  comments  recommended  that 
the  disposition  rule  be  conformed  to  the 
provisions  of  §  1.367(a)-8  concerning 
gain  recognition  agreements. 
Specifically,  one  comment 


recommended  that  a  defined  period  be 
.set  for  the  reach  of  the  disposition  rule. 

In  this  regard,  the  gain  recognition 
agreement  provisions  generally  require 
gain  recognition  only  if  a  triggering 
event  occurs  during  the  term  of  the  gain 
recognition  agreement,  which  is  the 
period  (mding  w’ith  the  close  of  the  fifth 
fidl  taxable  year  (not  less  than  60 
months)  following  the  year  in  which  the 
tran.sfer  requiring  the  gain  recognition 
agretunent  occurred. 

Another  comment  recommended  that 
the  final  regulations  include  provisions 
similar  to  those  of  the  gain  recognition 
provisions  in  §  1.367(a)-8(k)(14)  to 
address  nonrecognition  transfers  of 
property.  Those  provisions  generally 
provide  that  a  transfer  of  a.ssets  subject 
to  a  gain  recognition  agreement  during 
the  term  of  the  gain  recognition 
agreement  in  ctirtain  nonrecognition 
transactions  w'ill  not  be  triggering  events 
if  specified  conditions  are  satisfied. 

Other  comments  suggested  that  this 
disposition  rule  is  not  necessary 
because  §  1.367(a)-2T(c)(l)  denies  the 
exception  under  section  367(a)(3)  in 
certain  cases  w  hen  the  transferred 
property  is  re-transferred  to  another 
person  as  part  of  the  same  transaction. 

The  Treasury  Department  and  the  IRS 
believe  that  safeguards  in  addition  to 
§  1.367(a)-2T(r,)(l)  are  needed  in  the 
case  of  outbound  reorganizations  that 
qualify  for  the  elective  exception,  but 
agree  that  adopting  certain  aspects  of 
the  gain  recognition  agreement 
provisions  is  appropriate.  Accordingly, 
the  final  regulations  deny  the  elective 
exception  only  if,  with  a  principal 
purpose  of  avoiding  U.S.  tax.  the  foreign 
acquiring  corporation  disposes  of  a 
significant  amount  of  the  property 
received  from  the  U.S.  transferor  during 
the  6()-month  period  that  begins  on  the 
date  of  distribution  or  transfer  (wdthin 
the  meaning  of  §  1.381  (b)-l  (Id),  which 
generally  is  the  date  on  which  the 
transfer  of  property  by  the  U.S. 
transferor  to  the  foreign  acquiring 
corporation  is  completed. 

Furthermore,  the  final  regulations 
provide  that  property  that  is 
sub.sequently  transferred  pursuant  to  a 
nonrecognition  provision  is  not  treated 
as  disposed  of  for  p\irpo.ses  of  the 
disposition  ruh;,  provided  such  transfer 
satisfies,  and  is  treated  in  a  manner 
consistent  wdth  the  principles 
underlying  §  1.367(a)-8(k)  (concerning 
non-triggering  events  with  respect  to 
gain  recognition  agreements)  and  more 
generally  the  provisions  of  §  1.367(a)-8 
concerning  gain  rec.ognition  agreements. 

Finallv,  one  comment  suggested  that 
dispositions  of  property  in  the  ordinary 
course  of  business  should  not  deny  the 
application  of  the  elective  exception. 


17026 


Federal  Register/ Vol.  78,  No.  53 /Tuesday,  March  19,  2013 /Rules  and  Regulations 


even  if  the  disposition  occurs  within  the 
two-year  “presumption  of  tax 
avoidance"  period  following  the 
reorganization.  The  Treasury 
Department  and  the  IRS  agree  with  this 
comment.  Accordingly,  the  final 
regidations  provide  an  exception  for 
dispositions  of  property  occurring  in  the 
ordinary  course  of  business. 

.5.  Definitions  of  Section  367(a)  Property 
and  Section  367(d)  Property 

Subject  to  a  special  rule,  the  2008 
proposed  regulations  define  section 
367(a)  property  as  any  property  other 
than  section  367(d)  property.  The  2008 
proposed  regulations  define  section 
367(d)  property  as  property’  to  which 
section  367(d)  applies. 

In  response  to  a  comment,  the  final 
regulations  clarify  that  section  367(d) 
property  is  property  described  in 
section  936(h)(3)(B).  Section  367(d)(1) 
provides  that,  except  as  provided  in 
regulations,  if  a  United  States  person 
transfers  any  intangible  property  (within 
the  meaning  of  section  936(h)(3)(B))  to 
a  foreign  corporation  in  an  exchange 
described  in  section  351  or  361,  section 
367(d)  (and  not  section  367(a))  applies 
to  such  transfer.  Accordingly,  income  or 
gain  attributable  to  the  transfer  of 
property  by  a  U.S.  person  to  a  foreign 
corporation  in  a  section  351  exchange  or 
section  361  exchange  is  taken  into 
account  either  in  accordance  with 
.section  367(d)(2)(A)(ii)(l)  or 
(d)(2)(A)(ii)(lI),  or  in  accordance  with 
.  section  367(a)  and  the  regulations 
thereunder  in  the  case  of  a  section  361 
exchange  subject  to  section  367(a)(5). 

For  guidance  concerning  transfers  of 
section  367(d)  property  in  outbound 
as.set  reorganizations,  see  Notice  2012- 
39  (IRB  2012-31)  (see 
§  601.601(d)(2)(ii)(h)  of  this  chapter). 

6.  Treatment  of  a  RIC,  REIT,  or  S 
Corporation 

One  comment  suggested  that  if  the 
policy  of  section  367(a)(5)  is  to  preserve 
U.S.  taxing  jurisdiction  over  corporate- 
level  gain,  then  section  367(a)(5)  should 
not  generally  apply  to  a  regulated 
investment  company  (RIC),  real  estate 
investment  trust  (REIT),  or  S 
corporation  (collectively,  special 
corporate  entities),  because  those 
entities  generally  are  not  subject  to 
corporate-level  tax.  The  comment 
further  suggested  that  to  the  extent  those 
special  corporate  entities  are  subject  to 
corporate-level  tax,  the  final  regulations 
should  incorporate  a  targeted  gain 
recognition  rule  to  address  those  limited 
situations.  In  contrast,  another  comment 
rioted  that  exempting  special  corporate 
entities  from  the  application  of  section 
367(a)(5)  could  facilitate  the  use  of 


special  corporate  entities  to  avoid  U.S. 
tax.  A  third  comment  asserted  that,  at  a 
minimum,  even  though  special 
corporate  entities  may  not  generally  be 
subject  to  corporate-level  tax,  special 
corporate  entities  should  be  permitted 
to  be  members  of  the  control  group, 
because  the  amount  of  inside  gain 
preserved  in  stock  received  by  special 
corporate  rmtities  could,  when 
recognized,  be  wholly  or  partly  subject 
to  U.S.  tax  in  the  hands  of  shareholders 
of  the  special  corporate  entities. 

The  Treasury  Department  and  the  IRS 
remain  concerned  about  exempting 
special  corporate  entities  from  the 
application  of  section  367(a)(5).  Section 
367(a)(1)  addresses  transfers  of  certain 
appreciated  property  by  a  United  States 
person  to  a  foreign  corporation  in 
certain  nonrecognition  exchanges 
described  in  subchapter  C  of  the  Code. 
This  general  rule  applies  equally  to 
special  corporate  entities,  as  it  does  to 
any  U.S.  person,  including  any  domestic 
corporation.  Although  special  corporate 
entities  are  generally  not  subject  to 
entity-level  tax,  the  underlying  income 
(including  built-in  gain  in  assets)  flows 
through  to  their  owners.  Because  the 
owners  of  special  corporate  entities 
generally  receive  a  basis  determined 
under  section  358  in  the  shares  of  the 
foreign  acquiring  corporation, 
preservation  of  corporate-level  tax  on 
the  inside  gain  is  not  assured. 

The  Treasury  Department  and  the  IRS 
also  remain  concerned  about  allowing 
special  corporate  entities  to  be  members 
of  the  control  group.  If  a  special 
corporate  entity  was  allowed  to  be  a 
member  of  the  control  group,  whether 
the  inside  gain  preserved  in  the  hands 
of  a  special  corporate  entity  is  ever 
subject  to  U.S.  corporate  tax  would 
depend  on  the  extent  of  the  domestic 
corporate  ownership  of  the  special 
corporate  entity  at  the  time  the  gain  is 
recognized.  The  domestic  corporate 
ownership  at  the  time  the  gain  is 
recognized  may  decrea.se  or  increase 
from  the  time  the  reorganization 
occurred. 

Accordingly,  the  final  regulations  do 
not  adopt  the  recommendations  to 
provide  relief  from  the  application  of 
section  367(a)(5)  to  special  corporate 
entities,  or  allow  special  corporate 
entities  to  be  control  group  members. 

7.  Indirect  Stock  Ownership 

Several  comments  recommended  that 
the  final  regulations  permit  indirect 
ownership  of  the  U.S.  transferor  through 
partnerships  or  foreign  corporations  to 
be  taken  into  account  for  purpo.ses  of 
satisfying  the  control  requirement  of 
section  367(a)(5).  Section  367(a)(5), 
however,  incorporates  the  control 


requirement  of  section  3fi8(c),  which 
Tequires  the  direct  ownership  of  stock. 
Furthermore,  there  is  no  indication  in 
the  legislative  history  to  section 
367(a)(5)  that  indirect  stock  ownership 
should  also  be  considered  for  this 
purpose.  In  addition,  as  noted  in  the 
preamble  to  the  2008  proposed 
regulations,  the  Treasury  Department 
and  the  IRS  are  concerned  with  the 
additional  complexity  that  would  result 
if  indirect  ownership  were  taken  into 
account.  Thus,  the  final  rtigulations  do 
not  adopt  this  recommendation. 

8.  Treatment  of  Affiliated  Group 
Members  as  a  Single  Corporation 

The  2008  proposed  regulations 
provide  that  members  of  an  affiliated 
group  of  corporations  (within  the 
meaning  of  section  1504)  are  treated  as 
a  single  corporation  for  purposes  of  the 
control  requirement  of  section  367(a)(5). 
Several  comments  stated  that  the 
wording  of  this  aggregation  rule  could 
be  read  to  suggest  mat  the  affiliated 
group  members  are  also  treated  as  a 
single  corporation  for  other  purposes, 
including,  for  example,  to  determine  the 
amount  of  any  required  stock  basis 
adjustments.  The  final  regulations  revise 
the  aggregation  rule  to  clarify  that 
affiliated  group  members  are  treated  as 
a  single  corporation  only  for  purposes  of 
the  control  requirement. 

9.  Transfers  Described  in  Other 
Nonrecognition  Provisions 

The  2008  proposed  regulations  clarify 
that  section  367(a)(5)  applies  to  a 
transfer  of  property  described  in  .section 
351  if  the  transfer  is  also  described  in 
section  361(a)  or  (b).  This  clarification 
ensures  that  the  policies  underlying 
section  367(a)(5)  are  not  undermined  by 
transfers  described  in  section  361(a)  or 
(b)  that  also  qualify  for  nonrecognition 
under  section  351. 

One  comment  suggested  that  transfers 
de.scribed  in  section  361(a)  or  (b)  could 
also  be  described  in  nonrecognition 
provisions  other  than  section  351,  such 
as  section  354.  In  response  to  this 
comment,  the  general  rule  in  the  final 
regulations  is  modified  to  provide  that, 
unless  an  exception  applies,  the  U.S. 
transferor  recognizes  any  gain  realized 
with  respect  to  section  367(a)  property. 
Thus,  for  purposes  of  recognizing  gain 
under  the  general  rule  it  is  irrelevant 
whether,  in  addition  to  section  361(a)  or 
(b),  the  transfer  is  also  eligible  for 
nonrecognition  treatment  under  other 
exchanges  enumerated  in  section 
367(a)(1).  Moreover,  the  general  rule  is 
issued  under  regulatory  authority 
granted  under  both  section  367(a)(5)  and 
section  337(d).  Accordingly,  if  a  transfer 
of  itejns  of  property  that  is  described  in 
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section  361(a)  or  (b)  is  also  described  in 
a  nonrecognition  provision  that  is  not 
enumerated  in  section  367(a)(1)  (such  as 
section  1036),  the  U.S.  transferor 
recognizes  gain  or  loss  realized  on  the 
transfer  of  such  items  of  property,  but 
the  amount  of  loss  recognized  on  the 
property  shall  not  exceed  the  amount  of 
gain  recognized  on  the  property.  The 
Treasury  Department  and  the  IRS 
believe  that  permitting  the  recognition 
of  losses  to  the  extent  of  gains  in  such 
a  case  is  consistent  with  the  repeal  of 
the  General  Utilities  doctrine.  See 
section  337(d).  However,  lo.sses 
described  in  the  prior  sentence  may  be 
subject  to  other  limitations,  including, 
for  example,  section  267(f). 

10.  Other  Clarifications  and 
Modifications 

The  2008  proposed  regulations 
provide  for  various  determinations  to  be 
made  “at  the  time  of  the  section  361 
exchange,”  and  therefore  do  not  take 
into  account  the  possibility  that  the 
property  of  the  U.S.  transferor  may  not 
he  transferred  on  a  single  date  to  the 
foreign  acquiring  corporation. 
Accordingly,  the  final  regulations  no 
longer  u.se  the  phrase  “at  the  time  of  the 
section  361  exchange”  as  the  time  for 
making  certain  determinations  required 
under  the  regulations.  For  example, 
under  the  final  regulations  the 
determination  as  to  whether  the  control 
requirement  is  .satisfied  is  imslead  made 
immediately  before  the  reorganization. 

Under  the  final  regulations,  the 
computation  of  a  shareholder’s 
ownership  interest  percentage  in  the 
U.S.  transferor  for  purposes  of  various 
calculations  also  generally  must  be 
made  immediately  before  the 
reorganization.  However,  the  final 
regulations  further  revise  the 
computation  of  the  ownership  intere.st 
percentage  to  take  into  account  certain 
distributions  by  the  U.S.  tran.sferor  of  a 
portion  of  its  property.  Specifically, 
under  the  final  regulations,  the 
ownership  intere.st  percentage  is 
determined  after  taking  into  account  any 
distribution  by  the  U.S.  transferor  of 
money  or  other  property  not  received 
from  the  foreign  acquiring  corporation 
in  exchange  for  property  of  the  U.S. 
transferor  acquired  in  the  section  361 
exchange. 

The  final  regulations,  remove 
references  in  the  2008  proposed 
regulations  to  stock  that  is  deemed 
received  because  references  to  stock 
received  necessarily  include  stock  that 
is  deemed  received.  No  substantive 
change  is  intended  by  the  removal  of 
references  to  stock  that  is  deemed 
received.  Similarly,  in  describing  a 
control  group  member’s  stock  basis 


adjustments,  the  final  regulations 
remove  references  to  blocks  of  stock 
because  such  references  are  not 
nec;essary  to  the  determination  of  which 
basis  in  stock  is  reduced.  No  substantive 
change  is  intended  by  this  modification. 

The  2008  proposed  regulations 
contain  a  reasonable  cause  relief 
provision  in  §  1.367(a)-7(e)(2),  pursuant 
to  which  a  control  group  member’s 
failure  to  timely  comply  with  any 
requirement  of  §  1.367(a)-7  will  be 
deemed  not  to  have  occurred  if  the 
failure  was  due  to  reasonable  cau.se  and 
not  willful  neglect.  The  rea.sonable 
cau.se  relief  provision  includes  a 
provision  that  the  control  group  member 
will  be  deemed  to  have  e.stablished  that 
the  failure  to  comply  was  due  to 
rea.sonable  cause  and  not  willful  neglect 
if  the  control  group  member  requesting 
relief  is  not  notified  by  the  1R.S  within 
120  days  of  IRS  acknowledgement  of 
receipt  of  the  request.  As  discussed  in 
the  preamble  to  temporary  regulation 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  the  Treasury 
Department  and  the  IRS  believe  it  is 
appropriate  to  eliminate  the  120-day 
provision  from  the  reasonable  cause 
relief  provision  of  §  1.367(a)-7(e)(2). 
Other  than  the  elimination  of  the  120- 
day  provision,  the  rea.sonable  cause 
relief  provision  is  retained  in  the 
temporary  regulations. 

Other  modifications  to  §  1.367(a)-7 
are  generally  intended  to  coordinate  the 
rules  with  other  provisions,  such  as 
§<il.367(a)-3T(e),  1.367(b)-4,  1.1248(f)- 
1,  and  1.1248(f)-2,  when  the  property 
transferred  in  the  .section  361  exchange 
is  .stock  or  securities. 

B.  Other  Regulations  Under  Section 
367(a) 

The  2008  proposed  regulations  would 
modify  §  1.367(a)-lT(b)(4)(i)(B)  to 
provide  that  an  increase  in  basis  under 
.section  362  for  gain  recognized  by  the 
U.S.  transferor  under  section  367(a)  is 
allocated  among  the  transferred 
property  with  respect  to  which  gain  is 
recognized  in  proportion  to  the  gain 
realized  by  the  U.S.  transferor. 

The  final  regulations  clarify  this  rule 
to  provide  that  if  gain  is  recognized 
under  section  367  with  respect  to  a 
particular  item  of  property,  the  foreign 
transferee  corporation  increases  its  basis 
in  that  item  of  property  for  such  gain. 
The  final  regulations  further  clarify  that 
any  gain  recognized  that  is  not  with 
respect  to  a  particular  item  of  property 
(for  example,  gain  recognized  under  the 
branch  loss  recapture  rules)  is  then 
allocated  in  proportion  to  the  gain 
realized  by  the  U.S.  transferor  with 
respect  to  all  items  of  property 
transferred,  but  for  this  purpose  the  gain 


realized  is  determined  after  taking  into 
account  gain  recognized  under  other 
provisions  of  section  367  that  apply 
with  respect  to  particular  items  of 
property. 

C.  Regulations  Under  Section  367{b] 

1.  Modified  Example  4  of  §  1.367(b)- 
4(b)(1) 

Final  regulations  i.ssued  under  section 
367(b)  on  January  24,  2000,  provide  that 
if  a  U.S.  transferor  that  is  a  section  1248 
shareholder  of  a  foreign  acquired 
corporation  transfers  the  stock  of  such 
corporation  to  a  foreign  acquiring 
corporation  in  a  .section  361  exchange, 
the  U.S.  transferor  must  include  in 
income  the  section  1248  amount 
attributable  to  the  .stock  of  the  foreign 
acquired  corporation.  As  part  of  the 
analysis,  the  final  regulations  state  that 
immediately  after  the  exchange,  the  U.S. 
transferor  is  not  a  .section  1248 
shareholder  because  the  stock  of  the 
U.S.  transferor  is  cancelled.  This  is  the 
case  even  if  the  foreign  acquiring 
corporation  and  the  foreign  acquired 
corporation  are  controlled  foreign 
corporations  (within  the  meaning  of 
§  1.367(b)-2(a)).  See  §  1.367(b)- 
4(b)(l)(iii),  Example  4.  The  2008 
proposed  regulations  would  modify 
§  1.367(b)-4(b)(l)(iii),  Example  4,  to  ' 
provide  that  the  requirements  in 
§  1.367(b)-4(b)(l)(i)(B)  are  applied 
immediately  after  the  section  361 
exchange  (and  before  the  distribution  of 
the  foreign  stock  under  section 
361(c)(1)). 

One  comment  requested  that  the 
analysis  in  Example  4,  as  revi.sed  by  the 
2008  proposed  regulations,  be  clarified 
to  address  the  fact  that  the  stock  of  the 
foreign  corporation  received  in  the 
tran.saction  is  immediately  distributed 
by  the  U.S.  tran.sferor.  That  is.  the 
comment  questioned  whether  the 
analysis  has  the  effect  of  respecting  the 
transitory  ownership  of  stock  for 
purposes  of  applying  §  1.367(b)— 4.  The 
comment  further  noted  that  Revenue 
Ruling  83-23  (1983-1  CB  82)  disregards 
transitory  ownership  of  stock  for 
purposes  of  applying  the  section  367(b) 
regulations  then  in  effect. 

Unless  otherwise  provided,  judicial 
doctrines  and  principles,  such  as 
substance-over-form  and  the  step- 
tran.saction  doctrine,  apply  in 
determining  whether  the  conditions  for 
an  income  inclusion  under  §  1.367(b)- 
4(b)(1)  are  satisfied,  just  as  such 
principles  and  doctrines  apply  for 
purposes  of  determining  the  appropriate 
treatment  of  a  transaction  under  any 
provision  of  section  367  (and  more 
generally,  section  1248).  Thus,  for 
example,  an  i.ssuance  of  stock  by  the 
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foreign  acquiring  corporation  in 
connection  with  the  exchange  being 
tested  under  §  1.367(b)-4  would  be 
taken  into  account  in  determining 
whether  an  income  inclusion  under 
§  1.367(b)-4(bKl)  is  required. 
Neverthele.ss,  for  purposes  of  applying 
§  1.367(b)-4(b)(l),  the  Treasury 
Department  and  the  IRS  believe  it  is 
appropriate  to  respect  the  ownership  of 
.stock  by  the  U.S.  transferor  in  the 
context  of  outbound  section  361 
exchanges  (such  as  the  transaction 
addressed  in  Example  4).  This  treatment 
is  appropriate  because  the  section  1248 
amount  in  the  stock  of  the  foreign 
acquired  corporation  will,  in  the 
aggregate,  either  be  preserved  in  the 
hands  of  certain  domestic  corporate 
shareholders  of  the  U.S.  transferor 
pursuant  to  §  1.1248(f)-2(c).  or  be 
included  in  the  gro.s.s  income  of  the  U.S. 
transferor  as  a  result  of  the  distribution 
of  such  stock  under  section  361(c) 
pursuant  to  §  1.1248(f)-l (b)(3). 
Accordingly,  the  final  regulations 
provide  that  in  the  case  of  an  outbound 
transfer  of  stock  of  a  foreign  corporation 
in  a  section  361  exchange,  the 
requirements  of  §  1.367(b)^(b)(l)(ii)(B) 
apply  after  the  section  361  exchange, 
but  prior  to  and  without  taking  into 
account  the  U.S.  transferor’s 
distribution  under  section  361(c)(1). 

2.  Other  Modifications  to  §  1.367(b)-4 

The  final  regulations  modify 
§  1.367(b)— 4(b)(1)  by  expanding  the  type 
of  exchanges  for  which  an  income 
inclusion  is  not  required  to  include  a 
section  361  exchange  of  foreign  stock  by 
a  foreign  target  that  is  itself  acquired  in 
a  triangular  asset  reorganization 
involving  .stock  of  a  domestic 
controlling  (parent)  corporation. 
Furthermore,  the  final  regulations 
modify  the  format  and  organization  of 
§  1.367(b)— 4(a)  and  (b)(1)  to  clarify  its 
application. 

D.  Section  1248(f)  Regulations  and 
Section  1.1248-8 

1.  Section  337  Distributions 

The  2008  proposed  regulations  under 
section  1248(f)  would  provide 
exceptions  to  the  operative  rule  of 
.section  1248(f)(1)  that  requires  a 
domestic  corporation  (distributing 
corporation)  that  distributes  stock  of 
certain  foreign  corporations  under 
.sections  337,  355(c)(1),  or  361(c)(1)  to 
include  in  income  the  .section  1248 
amount  (if  any)  in  the  foreign  stock 
distributed.  Except  in  the  case  of  a 
.section  337  distribution,  the  exceptions 
apply  only  if  an  affirmative  election  is 
made  (assuming  the  requirements  for 
making  the  election  are  satisfied).  The 


requirements  for  the  election  include 
making  adjustments  to  the  ba.sis  and 
holding  period  of  the  stock  in  the  hands 
of  the  distributee  to  the  extent  necessary 
to  preserve  the  section  1248  amount  in 
the  foreign  stock  in  the  hands  of  the 
distributee.  In  the  case  of  a  .section  337 
di.stribution,  the  exception  applies  if 
certain  conditions  are  satisfied  without 
the  need  to  make  adjustments  to  the 
basis  or  holding  period  of  the 
distributed  stock,  which  should 
generally  be  the  case.  However,  the 
Treasury  Department  and  the  IRS 
believe  that  taxpayers  should  be 
permitted  to  elect  to  make  any  necessary 
basis  and  holding  period  adju.stments  to 
avoid  a  section  1248  inclusion  for 
section  337  distributions.  The  final 
regulations  are  modified  accordingly. 

2.  Section  361(c)(1)  Di.stributions  of 
Stock  Involving  Section  361  Exchanges 

(a)  Interaction  With  Regulations  Under 
Section  367(a) 

Application  of  the  2008  proposed 
regulations  under  section  1248(f),  in 
combination  with  the  2008  proposed 
regulations  under  §  1.367(a)-7,  could  in 
certain  cases  result  in  aggregate  basis 
adjustments  and  gain  recognition  (or 
deemed  dividend  inclusions)  that 
exceed  the  built-in  gain  in  the  property 
transferred  by  the  U.S.  transferor  in  the 
section  361  exchange.  The  final 
regulations  are  modified  to  address  this 
result. 

(b)  Allocation  of  Section  358  Basis  to 
Portions  of  a  Share 

If  in  a  section  361  exchange  the  U.S. 
transferor  transfers  property,  other  than 
a  single  block  of  stock  of  a  foreign 
corporation  with  respect  to  which  the 
U.S.  tran-sferor  is  a  section  1248 
shareholder,  each  share  of  stock  of  the 
foreign  distributed  corporation  is 
required  to  be  divided  into  portions. 

The  2008  proposed  regulations  would 
provide  that  for  purpo.ses  of  computing 
basis  in  a  portion  of  a  share  of  stock  of 
the  foreign  distributed  corporation,  the 
distributee  section  1248  .shareholder’s 
section  358  basis  in  that  share  is 
allocated  to  a  portion  of  a  share  pro  rata 
based  on  the  fair  market  value  of  the 
property  to  which  the  portion  relates 
relative  to  the  aggregate  fair  market 
value  of  all  property  received  by  the 
foreign  di.stributed  corporation. 

The  final  regulations  modify  this  rule, 
providing  that  the  distributee’s  section 
358  basis  in  a  share  of  the  distributed 
foreign  corporation  is  allocated  to  a 
portion  of  a  share  pro  rata  based  on  the 
basis  of  the  property  to  which  the 
portion  relates  relative  to  the  aggregate 
basis  of  all  property  received  by  the 


foreign  distributed  corporation.  As  a 
result  of  this  modification,  the  aggregate 
built-in  gain  in  the  respective  portion  of 
all  shares  to  which  a  block  of  foreign 
stock  transferred  with  a  section  1248 
amount  relates  will  more  closely  match 
the  built-in  gain  in  such  foreign  stock 
transferred.  Because  the  section  1248 
amount  is  limited  to  the  built-in  gain  in 
the  stock,  the  modification  will 
minimize  basis  reductions  to  portions  of 
shares  that  may  otherwise  be  required  to 
preserve  the  section  1248  amount  in 
foreign  stock  transferred. 

(c)  Preservation  of  the  Section  1248(f) 
Amount 

The  2008  proposed  regulations  would 
provide  that  if  the  section  1248(f) 
amount  attributable  to  a  portion  of  a 
share  of  stock  (including  a  whole  share, 
if  appropriate)  of  the  foreign  distributed 
corporation  received  by  a  distributee 
.section  1248  shareholder  in  the 
distribution  exceeds  the  distributee 
section  1248  shareholder’s 
postdistribution  amount  in  the  portion 
(excess  amount),  then  the  distributee 
.section  1248  shareholder’s  section  358 
basis  in  the  portion  is  reduced  by  the 
excess  amount. 

The  final  regulations  modify  the  2008 
proposed  regulations  to  provide  that  the 
section  358  basis  in  the  portion  is  not 
reduced  below  zero,  and  therefore  to  the 
extent  the  excess  amount  exceeds  the 
.section  358  basis  in  the  portion,  the 
domestic  di.stributing  corporation  must 
include  that  portion  of  the  .section 
1248(f)  amount  attributable  to  the 
portion  of  the  share  in  gross  income  as 
a  dividend.  The  excess  amount  can 
exceed  the  section  358  basis  in  the 
portion,  for  example,  where  the  section 
1248(f)  amount  attributable  to  the 
control  group  member  exceeds  the 
inside  gain  attributable  to  the  control 
group  member. 

The  Treasury  Department  and  the  IRS 
considered  whether  a  distributee 
required  to  decrease  basis  in  a  portion 
of  a  share  should  be  allowed  to  increase 
the  basis  in  another  portion  of  the  same 
share  or  in  another  share  (or  portion 
thereof).  Due  to  additional  complexities 
that  would  arise  from  such  rules,  such 
as  ensuring  that  the  basis  increase  does 
not  decrease  the  section  1248(f)  amount 
in  another  portion  or  create  (or  increase) 
a  built-in  loss  in  another  portion,  the 
Treasury  Department  and  the  IRS 
decline  to  provide  such  rules.  However, 
the  modification  made  by  the  final 
regulations  providing  that  the  section 
358  basis  in  a  share  of  stock  is  allocated 
among  portions  of  such  share  of  stock 
based  on  the  basis  (rather  than  the  fair 
market  value)  of  the  property  transferred 
to  the  foreign  di.stributed  corporation  in 
the  section  361  exchange  will,  in  many 
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cases,  minimize  the  amount  of  basis 
decreases. 

(d)  Multiple  Classes  of  Stock 

The  2008  proposed  regulations  did 
not  provide  rules  for  situations  in  which 
multiple  classes  of  stock  of  the  foreign 
distributed  corporation  are  received. 

The  final  regulations  provide  that  if 
multiple  classes  of  stock  are  received  by 
a  control  group  member,  the  section 
1248(f)  amount  “traced”  to  such  control 
group  member  is  attributed  to  a  share 
(or  portion  of  a  share)  of  stock  received 
by  the  control  group  member  based  on 
the  ratio  of  the  fair  market  value  of  such 
share  to  the  fair  market  value  of  all 
shares  received  by  the  control  group 
member.  Furthermore,  the  final 
regulations  make  consistent 
modifications  to  the  regulations  under 
§  1.1248-8  (concerning  the  attribution  of 
section  1248  earnings  and  profits  of 
stock  of  a  foreign  corporation 
transferred  in  a  section  361  exchange  to 
a  share  or  portion  of  a  share  of  stock  of 
the  foreign  distributed  corporation 
received  by  a  section  1248  shareholder). 

3.  Other  Modifications  to  the  Section 
1248(f)  Regulations 

The  final  regulations  clarify  that  if  the 
domestic  distributing  corporation 
distributes  stock  of  the  foreign 
distributed  corporation  that  it  did  not 
receive  in  a  section  361  exchange 
(existing  stock)  in  addition  to  stock  of 
the  foreign  distributed  corporation  that 
it  did  receive  in  the  section  361 
exchange  (new  stock),  then  certain  rules 
apply  to  the  existing  stock  and  another 
set  of  rules  apply  to  the  new  stock.  This 
could  occur,  for  example,  if  the 
domestic  distributing  corporation  owns 
an  existing  foreign  subsidiary  and  as 
part  of  the  plan  that  includes  a 
distribution  of  that  stock  that  qualifies 
under  .section  355,  the  domestic 
distributing  corporation  contributes 
additional  property  to  the  foreign 
subsidiary  in  exchange  for  additional 
stock  of  the  foreign  subsidiary. 

The  final  regulations  refer  to  a 
distribution  of  stock  that  is  not  received 
in  a  section  361  exchange  as  an 
“exi.sting  stock  distribution,”  and  a 
distribution  of  stock  received  in  a 
section  361  exchange  as  a  “new  stock 
distribution.” 

The  2008  proposed  regulations 
contain  a  reasonable  cause  relief 
provision  in  §  1.1248(f)-3,  pursuant  to 
which  a  reporting  person’s  failure  to 
timely  comply  with  any  requirement  of 
§  1.1248(f)-2  will  be  deemed  not  to  have 
occurred  if  the  failure  was  due  to 
reasonable  cause  and  not  willful 
neglect.  The  reasonable  cause  relief 
provision  includes  a  provision  that  the 


reporting  person  will  be  deemed  to  have 
established  that  the  failure  to  comply 
was  due  to  reasonable  cause  and  not 
willful  neglect  if  the  control  group 
member  requesting  relief  is  not  notified 
by  the  IRS  within  120  days  of  IRS 
acknowledgement  of  receipt  of  the 
request.  As  discussed  in  the  preamble  to 
temporary  regulation  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  the  Treasury  Department  and 
the  IRS  believe  it  is  appropriate  to 
eliminate  the  120-day  provision  from 
the  reasonable  cause  relief  provision  of 
§  1.1248(0-3.  Other  than  the 
elimination  of  the  120-day  provision, 
the  reasonable  cause  relief  provision  is 
retained  in  the  temporary  regulations. 

E.  Definition  of  "Sale  or  Exchange”  for 
Purposes  of  Section  1248 

The  2008  proposed  regulations 
amended  §  1.1248-l(b)  to  clarify  the 
definition  of  the  term  “.sale  or 
exchange”  to  include  gain  recognized 
under  section  301(c)(3).  No  changes  to 
§  1.1 248-1  (b)  are  included  as  part  of 
these  final  regulations  because  after 
issuance  of  the  2008  proposed 
regulations  a  temporary  regulation  was 
issued  that  included  this  amendment. 
See  §  1.1248-lT(b),  issued  in  TD  9444 
(February  10,  2009),  and  changes 
finalized  by  TD  9585  (April  24,  2012). 

F.  Regulations  Under  Section  6038B 

The  2008  proposed  regulations 
contain  various  reporting  requirements. 
For  example,  the  2008  regulations  under 
section  6038B  describe  how  the  U.S. 
transferor  makes  the  election  under 
§  1.367(a)-7(c),  including  requiring  the 
*  U.S.  transferor  to  file  a  statement 
containing  specified  information.  The 
final  regulations  identify  certain 
additional  items  of  information  that 
must  be  included  with  the  statement 
making  the  election.  The  2008 
regulations  also  require  the  U.S. 
transferor  to  file  a  statement  agreeing  to 
file  an  amended  return  in  certain  cases 
if  the  foreign  acquiring  corporation 
subsequently  disposes  of  a  significant 
amount  of  section  367(a)  property 
acquired  in  the  section  361  exchange. 
The  final  regulations  modify  the 
disposition  rules  to  provide  that  certain 
dispositions  of  section  367(a)  property 
are  not  dispositions  for  this  purpose. 

Finally,  as  discussed  in  the  preamble 
to  temporary  regulation  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  the  Treasury  Department  and 
the  IRS  believe  it  is  appropriate  to 
eliminate  the  120-day  provision  from 
the  reasonable  cause  relief  procedures  of 
§  1.6038B-l(f)(3).  Other  than  the 
elimination  of  the  120-day  provision. 


the  reasonable  cause  relief  provision  is 
retained  in  the  temporary  regulations. 

G.  Elimination  of  Coordination  Rule 
Exception  in  §  1.367(a)- 
3(d)(2)(vi)(B)(l)(i) 

Section  1.367(a)-3(d)(2)(vi)(A) 
(coordination  rule)  provides  that  if  in 
connection  with  an  indirect  stock 
transfer,  as  defined  in  §  1.367(a)-3(d)(l), 
a  U.S.  person  transfers  assets  to  a 
foreign  corporation  (direct  asset 
transfer)  in  an  exchange  described  in 
sections  351  or  361,  the  rules  of  section 
367  and  the  regulations  under  that 
section  apply  first  to  the  direct  asset 
transfer  and  then  to  the  indirect  stock 
transfer.  However,  the  regulations 
provide  two  exceptions  to  the 
coordination  rule  for  asset 
reorganizations  to  the  extent  the  foreign 
acquiring  corporation  re-transfers  the 
transferred  assets  to  a  controlled 
domestic  corporation,  but  only  if  .such 
domestic  corporation’s  basis  in  the  re¬ 
transferred  assets  is  not  greater  than  the 
U.S.  transferor  corporation’s  basis  in  tbe 
assets  and  the  conditions  in  either 
paragraph  §  1.367(a)-3(d)(2)(vi)(B)(l)(i) 
or  (d)(2j(vi)(b)(l)(/i)  are  satisfied.  The 
2008  proposed  regulations  would 
modify  the  exceptions  to  the 
coordination  rule  exceptions,  including 
clarifications  described  in  Notice  2008- 
10  (2008-1  CB  277). 

As  discussed  in  the  preamble  to 
temporary  regulations  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  the  Treasury  Department  and 
the  IRS  believe  it  is  appropriate  to 
eliminate  the  coordination  rule 
exception  under  §  1.367(a)- 
3(d)(2)(vi)(B)(7)(i).  The  coordination 
rule  exception  in  §  1.367(a)- 
3(d)(2)(vi)(B)(7)(i7)  is  retained  in  the 
temporary  regulations. 

H.  Effective/ Applicability  Dates 

I.  Regulations  Under  .Sections  367(a) 
and  6038B 

Section  1.367(a)-7  and  the  revisions 
to  §§  1.367(a)-l  and  1.6038B-1  apply  to 
transfers  occurring  on  or  after  April  18, 
2013. 

2.  Regulations  Under  Sections  367(b) 
and  1248 

The  2008  proposed  regulations 
provide  that  the  rules  under  sections 
367(b)  and  1248(f),  including  the 
modification  to  Example  4  of  §  1.367(b)- 
4(b)(l)(iii),  apply  to  distributions  or 
exchanges,  respectively,  occurring  on  or 
after  the  date  that  is  30  days  after  the 
date  the  regulations  are  published  as 
final  regulations  in  the  Federal  Register. 

Comments  requested  that  taxpayers  be 
allowed  to  rely  on  the  modifications  to 
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Example  4  of  §  1.367(b)— 4(b)(l)(iii)  and 
§  1.1248-8,  and  the  regulations  under 
section  1248(f)  for  all  open  tax  years. 
Other  comments  requested  that  the.se 
regulations  be  effective  on  the  date  the 
regulations  are  published  as  final 
regulations  in  the  Federal  Register, 
rather  than  30  days  after  such  date. 

The  Treasury  Department  and  the  IRS 
do  not  believe  that  taxpayers  should  be 
able  to  rely  on  the  modifications  to 
Example  4  of  §  1.367(b)— 4(b)(l)(iii)  and 
§  1.1248-8,  and  the  regulations  under 
section  1248(f)  prior  to  the  effective 
date.  Taxpayers  must  apply  section 
1248(f),  which  does  not  include  the 
exceptions  provided  in  §1.1248(0-2  for 
such  prior  periods.  Accordingly, 
di.stributions  described  in  section 
1248(0(1)  during  such  period  result  in 
an  inclusion  unless  the  exception 
described  in  section  1248(0(2)  applies. 
Similarly,  taxpayers  must  take  into 
account  Example  4  of  §  1.367(b)- 
4(b)(l)(iii)  (before  amendment  by  these 
final  regulations)  for  such  prior  periods. 
The  Treasury  Department  and  the  IRS 
also  believe,  because  the  regulations 
under  sections  367(b)  and  1248(0 
operate  together  with  the  rules  of 
§  1.367(a)-7,  the  provisions  should  be 
subject  to  consi.stent  effective  dates. 
Therefore,  the  final  regulations  retain 
the  30-day  delay  in  the  effective  date  for 
these  rules. 

Modifications  to  §  1.1248-6  apply  to  a 
sale,  exchange,  or  other  disposition  of 
the  stock  of  a  domestic  corporation  on 
or  after  September  21,  1987. 

Subject  to  rules  implementing  the 
effective  dates  announced  in  Notice  87- 
64  (1987-2  CB  375),  the  final 
regulations  under  section  1248(f)  are 
applicable  as  of  the  date  that  is  30  days 
following  the  issuance  of  the  final 
regulations. 

Availability  of  IRS  Documents 

IRS  notices  cited  in  this  preamble  are 
made  available  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402. 

Effect  on  Other  Documents 

The  following  publication  is  obsolete 
as  of  Aprii  18,  2013: 

Notice  87-64  (1987-2  CB  375). 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 
Section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  Chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6)  apply  to  these  regulations. 


It  is  hereby  certified  that  the 
collection  of  information  contained  in 
this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required.  The.se 
regulations  primarily  will  affect  large 
domestic  corporations  that  transfer 
property  to  a  foreign  corporation  in 
certain  corporate  reorganizations.  Thus, 
the  number  of  affected  small  entities 
will  not  be  substantial.  Small  dome.stic 
corporations  could  be  shareholders  of  a 
larger  domestic  corporation  involved  in 
a  transaction  subject  to  the  regulations, 
and  the  small  domestic  corporations 
could  he  required  to  make  certain 
adju.stments  to  basis  and  holding  period 
under  the  regulations.  However,  the 
exceptions  requiring  the  adjustments  are 
elective  and,  moreover,  the  Treasury 
Department  and  the  IRS  do  not 
anticipate  the  nurnber  of  these 
shareholders  to  be  substantial. 
Furthermore,  the  Treasury  Department 
and  the  IRS  estimate  that  any  small 
entities  that  are  affected  by  the 
regulations  will  likely  face  a  burden  of 
approximately  ten  hours  (at  an  hourly 
rate  of  $200)  from  the  adjustments  made 
to  the  basis  of  the  stock  received  in  the 
reorganization.  Considering  that  the 
collections  of  information  enable 
taxpayers  to  defer  or  avoid  the 
recognition  of  potentially  large  amounts 
of  gain,  the  Treasury  Department  and 
the  IRS  believe  that  $2,000  is  not  a 
significant  economic  impact.  Pursuant 
to  section  7805(f),  the  notice  of 
proposed  rule  making  preceding  this 
regulation  was  submitted  to  the 
Administrator  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Robert  B.  Williams,  Jr.  of 
the  Office  of  Associate  Chief  Counsel 
(International)  and  Sean  W.  Mullaney, 
formerly  of  the  Office  of  Associate  Chief 
Counsel  (International);  however,  other 
personnel  from  the  Treasury 
Department  and  the  IRS  participated  in 
their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 


Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

■  Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Section  1..367(a)-l  also  issued  under  26 
U.S.C.  367(a). 

Section  1.367(a)-lT  also  i.ssiied  under  26 
U.S.C.  367(a). 

Section  1.367(a)-3  also  issued  under  26 
U.S.C.  367(a). 

Section  1.367(^-7  also  issued  under  26 
U.S.C.  367(a),  (b),  (c),  and  337(d). 

Section  1.367(a)-8  also  issued  under  26 
U.S.C.  367(a). 

Section  1.367(b)-0  also  issued  under  26 
U.S.C.  367(b). 

Section  1.367(b)— 4(b)(1)  also  issued  under 
26  U.S.C.  367(b). 

Section  1.367(b)— 6  also  issued  under  26 
U.S.C.  367(b). 

Section  1.367(e)-l(a)  also  issued  under  26 
U.S.C.  367(e). 

Section  1.1248-1  also  issued  under  26 
U.S.C.  1248(a) 

Section  1.1248-6  also  issued  under  26 
U.S.C.  1248(e). 

Section  1.1248-8(b)(2)(iv)  also  issued 
under  26  U.S.C.  367(b),  1248(a),  (c),  and  (f). 

Section  1.1248(f)-l  also  issued  under  26 
U.S.C.  367(b)  and  1248(1). 

Section  1.1248(f)— 2  also  issued  under  26 
U.S.C.  367(b)  and  1248(0- 

Section  1.1248(0-3  also  issued  under  26 
U.S.C.  367(b)  and  1248(0- 

Section  1.6038B-1  also  issued  under  26 
U.S.C.  6038B. 

■  Par.  2.  Section  1.367(a)-l  i.s  amended 
by: 

■  1.  Adding  paragraphs  (b)(4)(i)(B)  and 
(C). 

■  2.  Adding  paragraph  (g)(4). 

The  additions  read  as  follows: 

§  1 .367(a)-1  T ransfers  to  foreign 
corporations  subject  to  section  367(a):  in 
generai. 

(a)  through  (b)(4)(i)(A)  [Reserved].  For 
further  guidance  see  §  1.367(a)-lT(a) 
through  (b)(4)(i)(A). 

(B)  Appropriate  adjustments  to 
earnings  and  profits,  basis,  and  other 
affected  items  will  be  made  according  to 
otherwise  applicable  rules,  taking  into 
account  the  gain  recognized  under 
.section  367(a)(1).  For  purpo.ses  of 
applying  section  362,  the  foreign 
corporation’s  basis  in  the  property 
received  is  increased  by  the  amount  of 
gain  recognized  by  the  U.S.  transferor 
under  section  367(a)  and  the  regulations 
issued  pursuant  to  that  section.  To  the 
extent  the  regulations  provide  that  the 
U.S.  transferor  recognizes  gain  with 
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respect  to  a  particular  item  of  property, 
the  foreign  corporation  increases  its 
basis  in  that  item  of  property  by  the 
amount  of  such  gain  recognized.  For 
example,  §§  1.367(a)-3,  1.367(a)— 4T, 
and  1.367(a)-5T  provide  that  gain  is 
recognized  with  respect  to  particular 
items  of  property.  To  the  extent  the 
regulations  do  not  provide  that  gain 
recognized  by  the  U.S.  transferor  is  with 
respect  to  a  particular  item  of  property, 
such  gain  is  treated  as  recognized  with 
respect  to  items  of  property  subject  to 
.set.tion  367(a)  in  proportion  to  the  U.S. 
transferor’s  gain  realized  in  such 
property,  after  taking  into  account  gain 
recognized  with  respect  to  particular 
items  of  property  transferred  under  any 
other  provision  of  section  367(a).  For 
example,  §  1.367(a)-6T  provides  that 
branch  losses  must  be  recaptured  by  the 
recognition  of  gain  realized  on  the 
transfer  but  does  not  associate  the  gain 
with  particular  items  of  property.  See 
aLso  §  1.367(a)-lT(c)(3)  for  rules 
concerning  transfers  by  partnerships  or 
of  partnership  interests. 

(C)  The  transfer  will  not  be 
recharacterized  for  U.S.  Federal  tax 
purposes  solely  because  the  U.S.  person 
recognizes  gain  in  connection  with  the 
transfer  under  section  367(a)(1).  P’or 
example,  if  a  U.S.  person  transfers 
appreciated  stock  or  securities  to  a 
foreign  corporation  in  an  exchange 
described  in  section  351,  the  transfer  is 
not  recharacterized  as  other  than  an 
exchange  described  in  section  351 
solely  because  the  U.S.  person 
recognizes  gain  in  the  transfer  under 
section  367(a)(1). 

(b)(4)(ii)  through  (d)(2)  (Reserved).  For 
further  guidance  see  §  1.367(a)- 
lT(b)(4)(ii)  through  (d)(2). 

it  1c  it  it  ii 

(d)(4)  through  (g)(3)  [Reserved].  For 
further  guidance  see  §  1.367(a)-lT(d)(4) 
through  (g)(3). 

(4)  The  rules  in  paragraphs  (b)(4)(i)(B) 
and  (b)(4)(i)(C)  of  this  section  apply  to 
transfers  occurring  on  or  after  April  18, 
2013.  For  guidance  with  respect  to 
paragraph  (b)(4)(i)(B)  of  this  section 
before  April  18,  2013,  see  26  CFR  part 
1  revised  as  of  April  1,  2012. 

■  Par.  3.  Section  1.367(a)-lT  is 
amended  by  revising  paragraph 
(b)(4)(i)(B)  and  adding  paragraphs 
(b)(4)(i)(C)  and  (g)(4)  to  read  as  follows: 

§  1 .367(a)-1  T  T ransfers  to  foreign 
corporations  subject  to  section  367(a):  in 
general  (temporary). 

*  *  *  it  it 

(b)  *  *  * 

(4)  *  *  * 

(i)*  *  * 

(B)  [Reserved].  For  further  guidance 
see  §1.367(a)-l(b)(4)(i)(B). 


(C)  [Reserved].  For  further  guidance 
see  §  1.367(a)-l(b)(4)(i)(C). 

(g)  *  *  * 

(4)  [Reserved].  For  further  guidance 
see  §1.367(a)-l  (g)(4). 

■  Par.  4.  Section  1 .367(a)-3  is  amended 
by: 

■  1.  Revising  the  second  sentence  of 
paragraph  (^(3). 

■  2.  Revising  paragraphs  (b)(1)  and 

(c) (1). 

■  3.  Adding  a  sentence  at  the  end  of 
paragraph  (d)(2)(vi)(D)(2). 

■  4.  Revising  paragraph  (d)(3),  Example 
6A  (ii). 

■  5.  Adding  a  sentence  between  the 
second  and  third  sentences  of  paragraph 

(d) (3).  Example  8  (ii). 

■  6.  Revising  the  first  sentence  of 
paragraph  (d)(3),  Example  8B  (ii)". 

■  7.  Revising  the  first  sentence  of 
paragraph  (d)(3).  Example  8C(ii). 

■  8.  Revising  the  third  sentence  of 
paragraph  (d)(3).  Example  10  (ii). 

■  9.  Revising  paragraph  (d)(3).  Example 

11  (ii). 

■  10.  Revising  the  .second  and  third 
sentences  of  paragraph  (d)(3).  Example 

12  (ii),  and  removing  the  la.st  sentence. 

■  11.  Revising  paragraph  (d)(3). 

Example  16  (ii). 

■  12.  Revising  the  paragraph  (g)  subject 
heading. 

■  13.  Revising  paragraph  (g)(l)(v)(A) 
and  (B). 

The  revisions  and  additions  to  read  as 
follows: 

§  1 .367(a>-3  T reatment  of  transfers  of 
stock  or  securities  to  foreign  corporations. 

(a)  *  *  * 

(3)  *  *  *  For  additional  rides 
regarding  a  transfer  of  stock  or  securities 
in  an  exchange  described  in  section 
361(a)  or  (b),  see  §  1.367(a)-7.  *  *  * 

(b)  Transfers  of  stock  or  securities  of 
foreign  corporations  — (1)  General  rule. 
Except  as  provided  in  paragraph  (e)  of 
this  section,  a  transfer  of  stock  or 
securities  of  a  foreign  corporation  by  a 
U.S.  person  to  a  foreign  corporation  that 
would  otherwise  be  subject  to  section 
367(a)(1)  under  paragraph  (a)  of  this 
section  will  not  be  subject  to  section 
367(a)(1)  if  either — 

it  It  it  *  * 

(c)  Transfers  of  stock  or  securities  of 
domestic  corporations — (1)  General 
rule.  Except  as  provided  in  paragraph  (e) 
of  this  section,  a  transfer  of  stock  or 
securities  of  a  domestic  corporation  by 

a  U.S.  person  to  a  foreign  corporation 
that  would  otherwise  be  subject  to 
section  367(a)(1)  under  paragraph  (a)  of 
this  section  will  not  be  subject  to 
section  367(a)(1)  if  the  domestic 
corporation  the  stock  or  securities  of 


which  are  transferred  (referred  to  as  the 
U.S.  target  company)  complies  with  the 
reporting  requirements  in  paragraph 
(c)(6)  of  this  section  and  if  each  of  the 
following  four  conditions  is  met: 
***** 

(d)*  *  * 

(2)*  *  ‘ 

(vi)  *  *  * 

(D)‘  *  * 

(2)  *  *  *  For  this  purpose,  a  disposition  by 
the  foreign  acquiring  corporation  of  stock  of 
the  domestic  controlled  corporation  more 
than  5  years  after  completion  of  the  transfer 
described  in  paragraph  (d)(2)(vi)(A)  of  this 
section  is  deemed  to  not  have  a  principal 
purpose  of  tax  avoidance. 
***** 

(3) *  *  * 

Example  6 A.  '  *  * 

(ii)  Result.  The  transfer  of  the  Business  A 
assets  by  Z  to  F  does  not  constitute  an 
indirect  stock  transfer  under  paragraph  (d)  of 
this  .section,  and,  subject  to  the  conditions 
and  requirements  of  .section  3fi7(a)(5)  and 
§  1.367(a)-7(c),  the  Business  A  assets  qualify 
for  the  section  367(a)(3)  active  trade  or 
business  exception  and  are  not  subject  to 
section  367(a)(1).  The  transfer  of  the  Business 
B  and  C  assets  by  Z  to  F  must  first  be  tested 
under  sections  367(a)(1),  (a)(3),  and  (a)(5).  Z 
recognizes  .$20  of  gain  on  the  outbound 
transfer  of  the  Business  C  a.s.sets,  as  those 
a.s.sets  do  not  qualify  for  an  exception  to 
section  367(a)(1).  Subject  to  the  conditions 
and  requirements  of  section  367(a)(5)  and 
§  1.367(a)-7(c),  the  Business  B  a.s.sets  qualify 
for  the  active  trade  or  business  exception 
under  section  367(a)(3).  Pursuant  to 
paragraphs  (d)(1)  and  (d)(2)(vii)(A)(2)  of  this 
section,  V  is  deemed  to  transfer  the  stock  of 
a  foreign  corporation  to  F  in  a  .section  354 
exchange  subject  to  the  rules  of  paragraphs 
(b)  and  (d)  of  this  section.  V  must  enter  into 
the  gain  recognition  agreement  in  the  amount 
of  $30  to  preserve  Z’s  nonrecognition 
treatment  with  respect  to  its  transfer  of 
Business  B  assets.  Under  paragraphs  (d)(2)(i) 
and  (d)(2)(ii)  of  this  section,  F  is  the 
transferee  foreign  corporation  and  R  is  the 
transferred  corporation. 
***** 

Example  8.  *  *  * 

(ii)  •  *  *  Subject  to  the  conditions  and 
requirements  of  .section  367(a)(5)  and 
§  1.367(a)-7(c),  the  Business  B  assets  qualify 
for  the  active  trade  or  business  exception 
under  section  367(a)(3).  *  *  * 
***** 

Example  SB.  *  *  * 

(ii)  *  *  *  Under  section  367(a)(5)  and 
§  1.367(a)-7(b),  the  active  trade  or  business 
exception  under  section  367(a)(3)  does  not 
apply  to  Z’s  transfer  of  assets  to  R  *  *  * 
Example  8C.  *  *  * 

(ii)  *  *  *  Under  section  367(a)(5)  and 
§  1.367(a)-7(b),  the  active  trade  or  business 
exception  under  section  367(a)(3)  does  not 
apply  to  Z’s  transfer  of  as.sets  to  R.  *  *  * 
***** 

Example  10.  *  *  * 

(ii)  *  *  *  Subject  to  the  conditions  and 
requirements  of  section  367(a)(5)  and 
§  1.367(a)-7(c),  the  Business  B  assets  qualify 
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for  the  active  trade  or  business  exception" 
under  section  367(a)(3).  *  *  * 

Example  11.  *  *  * 

(ii)  Result.  Under  paragraph  (d)(l)(ii)  of 
tfiis  .section,  V  is  treated  as  indirectly 
transferring  Z  stock  to  F.  V  must  recognize 
gain  on  its  indirect  transfer  of  Z  stock  to  F 
under  section  367(a)  (and  section  1248  will 
be  applir.iible)  if  V  does  not  enter  into  a  gain 
recognition  agreement  with  respect  to  the 
indirect  stock  transfer  in  accordance  with 
§  1.367(a)-8.  Under  paragraph  (b)(2)  of  this 
section,  if  V  enters  into  a  gain  recognition 
agreement  with  respect  to  the  indirect  stock 
transfer,  the  exchange  will  be  subject  to  the 
provisions  of  section  367(b)  and  the 
regulations  pursuant  to  such  section  as  well 
as  section  367(a).  Under  §  1.367(b)-4(b), 
however,  no  income  inclusion  is  required 
because,  immediately  after  the  exchange,  F 
and  Z  are  controlled  foreign  corporations 
with  respect  to  which  V  is  a  section  1248 
shareholder.  Under  paragraphs  (d)(2)(i)  and 
(d)(2)(ii)  of  this  section,  the  transferee  foreign 
corporation  is  F,  and  the  transferred 
corporation  is  Z  (the  acquiring  corporation). 

If  F  disposes  (within  the  meaning  of 
§  1.367(a)-8(j)(l))  of  all  (or  a  portion)  of  Z 
stock  within  the  term  of  the  gain  recognition 
agreement,  V  must  either  file  an  amended 
return  for  the  year  of  the  indirect  stock 
transfer  and  include  in  income,  with  interest, 
the  gain  realized  but  not  recognized  on  the 
initial  exchange  or  if  a  valid  election  under 
tj  1..367(a)-8(c)(2)(vi)'was  made,  currently 
recognize  the  gain  and  pay  the  related 
interest.  Under  paragraph  (d)(2)(v)(B)of  this 
section,  to  determine  whether,  for  purpo.ses 
of  the  gain  recognition  agreement,  Z  (the 
transferred  corporation)  disposes  of 
substantially  all  of  its  assets,  only  the  assets 
held  by  Z  immediately  l)efore  the  transaction 
are  taken  into  account.  Because  D  is  w'holly 
owned  by  F,  a  foreign  corporation,  the 
control  requirement  of  section  367(a)(5)  and 
§  1.367(a)-7(c)(l)  cannot  be  satisfied. 
Therefore,  section  367(a)(5)  and  §  1.367(a)- 
7(b)  preidude  the  application  of  the  active 
trane  or  business  exception  under  section 
367(a)(3)  to  any  property  transferred  by  D  to 
Z.  Thus,  under  section  367(a)(1),  D  must 
recognize  the  gross  amount  of  gain  in  each 
asset  transferred  to  Z,  or  $40. 

Example  12.  *  *  * 

(ii)  *  *  ‘  Subjefit  to  the  conditions  and 
requirements  of  section  367(a)(5)  and 
§  1 .367(a)-7(c),  the  active  trade  or  business 
exception  under  section  367(a)(3)  applies  to 
E’s  transfer  of  Business  X  assets.  E’s  transfer 
of  its  N  stock  could  qualify  for 
nonrecognition  treatment  if  D  satisfies  the 
requirements  in  1.367(a)— 31(e)(3).  *  *  * 
***** 

Example  16.  *  *  * 

(ii)  Result.  The  section  368(a)(1)(D) 
reorganization  is  not  an  indirect  stock 
transfer  described  in  paragraph  (d)  of  this 
section.  Moreover,  the  .section  354  exchange 
by  D  of  Fl  stock  for  F2  stock  is  not  an 
exchange  described  under  section  367(a).  See 
paragraph  (a)(2)(ii)  of  this  section. 
***** 

(g)  Effective/applicability  dates. 

(1)‘  *  * 

(V)*  *  * 


(A)  Except  as  provided  in  paragraphs 
(g)(l)(v)(B)  of  this  section  and 

§  1.367(a)-3T(g](l)(ix),  the  rules  of 
paragraph  {d)(2)(vi)  of  this  .section  apply 
only  to  transactions  occurring  on  or 
after  January  23,  200G.  See  §  1.367(a)- 
3(d)(2)(vi),  as  contained  in  26  CFR  part 
1  revised  as  of  April  1,  2005,  for 
transactions  occurring  on  or  after  July 
20,  1998,  and  before  January  23,  2006. 

(B) (1)  For  purposes  of  paragraph 
(d)(2)(vi)(B)(I)  of  this  section  as 
contained  in  26  CFR  part  1  revised  as  of 
April  1,  2007,  except  as  provided  in 
paragraph  (g)(l)(v)(B)(3)  of  this  section, 
the  following  t;onditions  must  he 
satisfied  for  tran.sactions  occurring  on  or 
after  December  28,  2007,  and  before 
March  18,  2013:  The  conditions  and 
requirements  of  section  367(a)(5)  and 
paragraph  (g)(l)(v)(B)(2)  of  this  section 
must  be  satisfied  with  respect  to  the 
domestic  acquired  corporation’s  transfer 
of  assets  to  the  foreign  acquiring 
corporation  and  those  conditions  and 
requirements  apply  before  the 
application  of  the  exception  under 
paragraph  (d)(2)(vi)(B)(l)  of  this  section 
as  contained  in  26  CFR  part  1  revised  as 
of  April  1,  2007. 

(2)  The  domestic  acquired  corporation 
is  controlled  (within  the  meaning  of 
section  368(c))  hy  five  or  fewer  (but  at 
least  one)  domestic  corporations 
(controlling  domestic  corporations) 
immediately  before  the  reorganization, 
appropriate  basis  adjustments  under 
section  367(a)(5)  are  made  to  the  stock 
received  by  the  controlling  domestic 
corporations  in  the  reorganization,  and 
any  other  conditions  as  provided  in 
regulations  under  section  367(a)(5)  are 
.satisfied.  For  purposes  of  determining 
whether  the  domestic  acquired 
corporation  is  controlled  by  five  or 
fewer  domestic  corporations,  all 
members  of  the  same  affiliated  group 
within  the  meaning  of  section  1504  are 
treated  as  one  corporation.  Any 
adjustments  to  stock  basis  required 
under  section  367(a)(5)  must  be  made  to 
the  stock  received  by  the  controlling 
domestic  corporation  in  the 
reorganization  so  the  appropriate 
amount  of  built-in  gain  in  the  property 
transferred  by  the  domestic  acquired 
corporation  to  the  foreign  acquiring 
corporation  in  the  section  361  exchange 
is  reflected  in  the  stock  received.  The 
basis  adjustment  requirement  cannot  be 
satisfied  by  adjusting  the  basis  in  stock 
of  the  foreign  acquiring  corporation  held 
by  the  controlling  domestic  corporation 
before  the  reorganization.  To  the  extent 
the  appropriate  amount  of  built-in  gain 
in  the  property  transferred  by  the 
domestic  acquired  corporation  to  the 
foreign  acquiring  corporation  in  the 
section  361  exchange  cannot  be 


preserved  in  the  stock  received  by  the 
controlling  dome.stic  corporation  in  the 
reorganization,  the  domestic  acquired 
corporation’s  transfer  of  property  to  the 
foreign  acquiring  corporation  is  subject 
to  section  367(a)  and  (d). 

(3)  For  transactions  occurring  on  or 
after  August  19,  2008,  and  before  March 
18,  2013,  the  following  condition  also 
applies:  To  the  extent  any  of  the  re¬ 
transferred  assets  constitute  property  to 
which  .section  367(d)  applies,  the 
exception  under  paragraph 
(d)(2)(iv)(B)(l)  of  this  section,  as 
contained  in  26  CFR  part  1  revised  as  of 
April  1,  2007,  applies  only  if  the 
property  to  which  .section  367(d)  applies 
is  treated  as  property  subject  to  section 
367(a)  for  purposes  of  .satisfying  the 
conditions  and  requirements  of  section 
367(a)(5). 

***** 

■  Par.  5.  Section  1.367(a)-7  is  added  to 
read  as  follows: 

§  1 .367(a>-7  Outbound  transfers  of 
property  described  in  section  361(a)  or  (b). 

(a)  Scope  and  purpose.  This  section 
provides  rules  under  .section  367(a)(5) 
that  apply  to  the  transfer  of  certain 
property  (including  stock  or  securities) 
by  a  dome.stic  corporation  (U.S. 
transferor)  to  a  foreign  corporation 
(foreign  acquiring  corporation)  in  a 
section  361  exchange.  This  section 
applies  only  to  the  transfer  of  section 
367(a)  property.  See  section  367(d)  for 
rules  applicable  to  transfers  of  .section 
367(d)  property.  Paragraph  (b)  of  this 
section  provides  the  general  rule 
requiring  the  recognition  of  gain  on  the 
transfer  of  .section  367(a)  property, 
while  paragraph  (c)  of  this  section 
provides  an  elective  exception  to  the 
general  rule  that  is  available  it  certain 
requirements  are  satisfied.  Paragraph  (d) 
of  this  section  provides  rules  for 
applying  the  elective  exception  to  a 
section  361  exchange  followed  by 
successive  distributions  to  which 
section  355  applies.  Paragraph  (e)  of  this 
section  provides  rules  for  recognizing 
gain  on  section  367(a)  property, 
reasonable  cause  relief  provisions,  an 
anti-abuse  rule,  and  special  rules  that 
take  into  account  income  inclusions 
under  §  1.367(b)^  and  gain  recognition 
under  §  1.367(a)-6T.  Paragraph  (f)  of 
this  section  provides  definitions,  and 
paragraph  (g)  of  this  section  provides 
examples.  Paragraph  (h)  of  this  section 
provides  applicable  cross-references, 
paragraph  (i)  of  this  section  is  reserved, 
and  paragraph  (j)  of  this  section 
provides  effective/applicability  dates. 

(b)  General  rule — (1)  Nonrecognition 
exchanges  enumerated  in  section 
367(a)(  1 ).  Except  to  the  extent  provided 
in  paragraphs  (b)(2)  and  (c)  of  this 
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■soction,  the  exceptions  to  .section 
.3(i7(a)(l)  provided  in  section  367(a)  and 
the  regulations  under  that  section  do  not 
apply  to  a  transfer  of  section  367(a) 
property  by  a  U.S.  transferor  to  a  foreign 
acquiring  corporation  in  a  section  361 
exchange,  and  the  U.S.  transferor  shall 
recognize  any  gain  (hut  not  loss) 
realized  with  respect  to  the  .section 
367(a)  property  under  section  367(a)(1). 
Realized  gain  is  recognized  pursuant  to 
the  prior  .sentence  notwithstanding  the 
application  of  aqy  other  nonrecognition 
provision  enumerated  in  section 
367(a)(1)  to  the  transfer  (such  as  section 
3.51  or  354). 

(2)  Nonwcognilion  exchanges  not 
enumerated  in  section  367{a]{t).  To  the 
(;xtent  a  transfer  of  items  of  property 
described  in  paragraph  (h)(1)  of  this 
section  al.so  qualifies  for  nonrecognition 
under  a  i)rovision  that  is  not 
enumerated  in  section  367(a)(1)  (such  as 
section  1036),  the  U.S.  transferor 
recognizes  gain  or  lo.ss  realized  on  the 
transfer  of  such  items  of  ])roperty,  hut 
the  amount  of  loss  recognized  on  the 
projierty  shall  not  exceed  the  amount  of 
gain  recognized  on  the  property.  See 
section  337(d). 

(c)  Elective  exception.  Except  to  the 
extent  provided  in  paragraph  (d)  of  this 
section,  paragraph  (h)  of  this  section 
does  not  apply  to  the  transfer  of  section 
367(a)  property  by  a  U.S.  transferor  to  a 
foreign  acquiring  corporation  in  a 
.section  361  exchange  if  the  conditions 
of  paragraphs  (c)(1),  (c)(2),  (c)(3),  and 
(c)(4)  of  this  .section  are  satisfied,  and  an 
election  to  apply  the  exception  provided 
by  this  paragraph  (c)  is  made  in  the 
manner  provided  by  paragraph  (c)(5)  of 
this  section.  If  this  paragraph  (c)  applies 
to  the  section  361  exchange,  .see,  for 
example,  §§  1.367(a)-2T.  1.367(a)-3T, 
1.367(a)-4T,  1.367(a)-5T,  or  1.367(a)- 
6T,  as  applicable,  for  additional 
requirements  that  must  he  satisfied  in 
order  for  the  U.S.  transferor  to  not 
recognize  gain  under  section  367(a)(1) 
on  the  transfer  of  section  367(a) 
property  in  the  section  361  exchange. 
Nothing  in  this  section  provides  foi  the 
nonrecognition  of  gain  not  otherwise 
permitted  under  another  provision  of 
the  Internal  Revenue  Code  (Code)  or  the 
regulations. 

(1)  Control.  Immediately  before  the 
reorganization,  the  U.S.  transferor  is 
controlled  (within  the  meaning  of 
section  368(c))  by  five  or  fewer,  but  at 
least  one,  control  group  members.  For 
illustrations  of  this  rule,  see  paragraph 
(g)  of  this  section.  Example  4  and 
Example  5. 

(2)  Gain  recognition — (i)  Non-control 
group  members.  The  U.S.  transferor 
rec:ognizes  gain  equal  to  the  product  of 
the  inside  gain  multiplied  by  the 


aggregate  ownership  interest  percentage 
of  all  non-control  group  members, 
reduced  (but  not  below  zero)  by  the  sum 
of  the  amounts  described  in  paragraphs 
(c)(2)(i)(A).  (c)(2)(i)(B).  and  (c)(2)(i)(C)  of 
this  .section. 

(A)  Gain  recognized  with  respect  to 
stock  or  securities  under  §  1.367(a)- 
.3T(e)(3)(iii)(B)  (including  any  portion 
treated  as  a  deemed  dividend  under 
section  1248(a)); 

(B)  Gain  recogrrized  with  respect  to 
stock  or  securities  under  §  1.367(a)-6T 
(including  any  portion  treated  as  a 
deemed  dividend  under  section  1248(a)) 
attrihutfible  to  non-control  group 
members  (as  determined  pursuant  to 
§1.367(a)-7(e)(5)):  and 

(C)  A  deemed  dividend  included  in 
income  under  ^  1.367(b)-4  attributable 
to  non-control  group  members  (as 
determined  pursuant  to  §  1.367(a)- 
7(e)(4)). 

(ii)  Control  group  members.  With 
respect  to  each  control  group  member, 
the  U.S.  transferor  recognizes  gain  equal 
to  the  amount,  if  any,  by  which  the 
amount  described  in  paragraph 
(c)(2)(ii)(A)  of  this  section  exceeds  the 
amount  described  in  paragraph 
(c)(2)(ii)(B)  of  this  section. 

(A)  The  product  of  the  inside  gain 
multiplied  by  such  control  group 
member’s  ownership  interest 
percentage,  reduced  (but  not  below 
zero)  by  the  sum  of  the  amounts 
described  in  paragraphs  (c)(2)(ii)(A)(l), 
(c)(2)(ii)(A)(2).  and  (c)(2)(ii)(A)(3)  of  this 
section  (attributable  inside  gain). 

(2)  Gain  recognized  with  respect  to 
stock  or  securities  under  §  1.367(a)- 
3T(e)(3)(iii)(C)  (including  any  portion 
treated  as  a  deemed  dividend  under 
.section  1248(a))  attributable  to  the 
control  group  member; 

(2)  Gain  recognized  with  respect  to 
stock  or  securities  under  §  1.367(a)-6T 
(including  any  portion  treated  as  a 
deemed  dividend  under  section  1248(a)) 
attributable  to  the  control  group  member 
(as  determined  pursuant  to  §  1.367(a)- 
7(e)(5));  and 

(.3)  A  deemed  dividend  included  in 
income  under  §  1.367(h)-4  attributable 
to  the  control  group  member  (as 
determined  pursuant  to  §  1.367(a)- 
7(e)(4)). 

(B)  The  product  of  the  section  367(a) 
perc:entage  multiplied  by  the  fair  market 
value  of  the  stock  received  by  the  U.S. 
transferor  in  the  section  361  exchange 
and  distributed  to  the  control  group 
member  under  section  354,  355,  or  356. 

(iii)  Illustration  of  rules.  For  an 
illustration  of  gain  recognition  under 
paragraph  (c)(2)(i)  of  this  section,  see 
paragraph  (g)  of  this  section.  Example  1. 
For  an  illustration  of  gain  recognition 
under  paragraph  (c)(2)(ii)  of  this  section. 


.see  paragraph  (g)  of  this  section. 

Example  2. 

(3)  Basis  adjustments  required  for 
control  group  members — (i)  General 
rule.  Except  as  provided  in  paragraph 
(c)(3)(iv)  of  this  .section,  if  there  is  any 
attributable  inside  gain  (determined 
under  paragraph  (c)(2)(ii)(A)  of  this 
section)  with  respect  to  a  control  group 
member,  then  such  control  group 
member’s  aggregate  basis  in  the  stock 
received  in  exchange  for  (or  with 
respect  to,  as  applicable)  stock  or 
securities  of  the  U.S.  transferor  under 
section  354,  355,  or  356,  as  determined 
under  section  358  and  the  regulations 
under  that  section  (section  358  basis),  is 
reduced  by  the  amount  in  paragraph 
(c)(3)(i)(A),  (c)(3)(i)(B),  or  (c)(3)(i)(G)  of 
this  section,  as  applicable. 

(A)  If  the  control  group  member  has 
ontside  gain,  the  amount,  if  any,  by 
which  the  attributable  inside  gain, 
roduc;ed  by  any  gain  recognized  by  the 
U.S.  transferor  with  respect  to  the 
control  group  member  under  paragraph 
(c)(2)(ii)  of  this  section,  exceeds  the 
control  group  member’s  outside  gain. 

(B)  If  the  control  group  member  has 
outside  loss,  the  amount,  if  any,  by 
which  the  attributable  inside  gain, 
reduced  by  any  gain  recognized  by  the 
U.S.  transferor  with  respec.t  to  the 
control  group  member  under  paragraph 
(c)(2)(ii)  of  this  section,  exceeds  the 
control  group  member’s  outside  lo.ss  (for 
this  purpose,  treating  the  outside  loss  as 
a  negative  amount). 

(G)  If  the  control  group  member  has 
no  outside  gain  or  outside  loss,  the 
amount  of  the  attributable  inside  gain, 
reduced  by  any  gain  recognized  by  the 
U.S.  transferor  with  respect  to  the 
control  group  member  under  paragraph 
(c)(2)(ii)  of  this  section. 

(ii)  Stock  received  in  the  section  361 
exchange.  This  paragraph  (c)(3)  applies 
only  to  stock  received  by  the  U.S. 
transferor  in  the  section  361  exchange 
and  distributed  to  the  control  group 
member  in  exchange  for  (or  with  respect 
to,  as  applicable)  stock  or  securities  of 
the  U.S.  transferor. 

(iii)  Pro  rota  adjustments.  The  .section 
358  basis  of  each  share  of  stock  received 
by  the  control  group  member  must  be 
reduc;ed  pro  rata  based  on  the  relative 
section  358  basis  of  all  shares  of  stock 
received  by  the  control  group  member. 

(iv)  Successive  distributions  to  which 
section  355  applies.  Paragraph  (c)(3)  of 
this  .section  does  not  apply  to  a  control 
group  member  that  distributes  the  stock 
of  a  foreign  acquiring  corporation 
received  from  the  U.S.  transferor  in  a 
distribution  satisfying  the  requirements 
of  section  355  (.section  355tlistribution) 
that  is  in  connection  with  a  transaction 
described  in  paragraph  (d)  of  this 
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section  (relating  to  successive  section 
355  di.stribiitions).  If  paragraph  (c)(3)  of 
this  section  does  not  apply  to  a  control 
group  member  pursuant  to  this 
paragraph  (c)(3)(iv),  then  paragraph 

(c)(3)  of  this  section  shall  apply  to  the 
final  distributee  (as  defined  in 
paragraph  (d)  of  this  section)  that 
receives  the  stock  of  the  foreign 
acquiring  corporation  in  the  final 
section  355  distribution  described  in 
paragraph  (d)  of  this  section. 

(v)  Illustration  of  rules.  For 
illustrations  of  the  adjustment  to  stock 
basis  under  paragraph  (c)(3)(i)  of  this 
section,  see  paragraph  (g)  of  this  section, 
Example  I  and  Example  2,  §  1.367(a)- 
3T(e)(8).  Example  3,  and  §  1.1248(f)- 
2(e),  Example  3.  For  an  illustration  of 
the  adjustment  to  stock  basis  under 
paragraph  (c)(3)(iii)  of  this  .section,  see 
paragraph  (g)  of  this  section.  Example  3. 

(4)  Agreement  to  amend  or  file  a  V.S. 
income  tax  return — (i)  General  rule. 
Except  as  provided  fn  paragraph 
(c)(4)(ii)  of  this  section,  the  U.S. 
transferor  complies  with  the 
requirements  of  §  1.6038B-l(c)(6)(iii), 
relating  to  the  requirement  to  report 
gain  that  was  not  recognized  by  the  U.S. 
transferor  upon  certain  subsequent 
dispositions  by  the  foreign  acquiring 
corporation  of  section  367(a)  property 
received  from  the  U.S.  transferor  in  the 
.section  361  exchange. 

(ii)  Exception.  To  the  extent  section 
3B7(a)  property  transferred  in  the 
.section  361  exchange  is  subject  to 
§  1.367(a)-.3T(e)  (relating  to  transfers  of 
stock  or  securities  by  a  domestic 
corporation  to  a  foreign  corporation  in 
a  .section  361  exchange),  §  1.60388- 
l(<d(fi)(iii)  does  not  apply  with  respect 
to  the  transfer  of  that  property. 

(5)  Election  and  reporting 
requirements — (i)  General  rule.  The  U.S. 
transferor  and  each  control  group 
member  elect  to  apply  the  provisions  of 
paragraph  (c)  of  this  section  in  the 
manner  provided  under  paragraph 
(c)(5)(ii)  or  (c)(5)(iii)  of  this  section,  as 
applicable,  and  by  entering  into  a 
written  agreement  described  in 
paragraph  (c)(5)(iv)  of  this  section.  If  a 
control  group  member  distributes  the 
stock  of  the  foreign  acquiring 
corporation  received  from  the  U.S. 
transferor  in  a  section  355  distribution 
that  is  in  connection  with  a  transaction 
described  in  paragraph  (d)  of  this 
section,  the  final  distributee  that 
receives  that  stock  in  the  final  section 
355  distribution  elects  to  apply  the 
provisions  of  this  paragraph  (c)  and 
enters  into  the  written  agreement 
instead  of  the  control  group  member. 
For  this  purpose,  the  term  control  group 
member  will  be  replaced  by  the  term 
final  distributee,  as  appropriate. 


(ii)  Control  group  member — (A)  Time 
and  manner  o  f  making  election.  Each 
control  group  member  elects  to  apply 
the  provisions  of  paragraph  (c)  of  this 
section  by  including  a  statement  (in  the 
form  and  with  the  content  specified  in 
paragraph  (c)(5)(ii)(B)  of  this  section)  on 
or  with  a  timely  filed  return  for  the 
taxable  year  in  which  the  reorganization 
occurs.  If  the  control  group  member  is 
a  member  of  a  consolidated  group  but  is 
not  the  common  parent  of  the 
consolidated  group,  the  common  parent 
makes  the  election  on  behalf  of  the 
control  group  member. 

(B)  Form  and  content  of  election 
statement.  The  statement  must  be 
entitled,  “ELECTION  TO  APPLY 
EXCEPTION  UNDER  §  1.367(a)-7(c),” 
and  set  forth; 

(J)  The  name  and  taxpayer 
identification  number  (if  any)  of  the 
control  group  member,  the  U.S. 
transferor,  the  foreign  acquiring 
corporation  and,  in  the  case  of  a 
triangular  reorganization  (within  the 
meaning  of  §  1.358-6(b)(2)),  the 
corporation  that  controls  the  foreign 
acquiring  corporation:  the  control  group 
member’s  ownership  interest  i)ercentage 
in  the  U..S.  transferor;  and  the 
percentage  of  voting  stock  and  non¬ 
voting  stock  of  the  U.S.  transferor 
owned  by  the  control  group  member  for 
purpo.ses  of  satisfying  the  control 
requirement  of  paragraph  (c)(1)  of  this 
section; 

(2)  If  the  control  group  member  is  a 
member  of  a  consolidated  group  but  is 
not  the  common  parent,  the  name  and 
taxpayer  identification  number  of  the 
common  parent; 

(.7)  The  amount  of  the  adju.stment  (if 
any)  to  stock  basis  required  under 
paragraph  (c)(3)  of  this  section,  the 
resulting  adjusted  basis  in  the  .stock,  and 
the  fair  market  value  of  the  stock,  or  if 
no  stock  was  received,  indicate  no  stock 
was  received;  and 

(4)  The  date  on  which  the  written 
agreement  described  in  paragraph 
(c)(5)(iv)  of  this  section  was  entered 
into. 

(iii)  Statement  by  U.S.  transferor.  The 
U.S.  transferor  elects  to  apply  the 
provisions  of  paragraph  (c)  of  this 
section  in  the  form  and  manner  set  forth 
in  §1.6038B-l(c)(6)(ii). 

(iv)  Written  agreement.  The  U.S. 
transferor  and  each  control  group 
member  must  enter  into  a  written 
agreement  satisfying  the  conditions  of 
this  paragraph  on  or  before  the  due  date 
(including  extensions)  for  the  U.S. 
transferor’s  tax  return  for  the  taxable 
year  in  which  the  reorganization  occurs. 
Each  party  to  the  agreement  must  retain 
the  original  or  a  copy  of  the  agreement 
in  the  manner  specified  by  §  1.6001- 


1(e).  Each  party  to  the  agreement  must 
provide  a  copy  of  the  agreement  to  the 
internal  Revenue  Service  within  30  days 
of  the  receipt  of  a  request  for  the  copy 
of  the  agreement.  The  written  agreement 
must — 

(A)  .State  the  document  constitutes  an 
agreement  entered  into  pursuant  to 
paragraph  (c)(5)  of  this  .section; 

(B)  Identify  the  U.S.  transferor,  the 
foreign  acquiring  corporation,  the 
corporation  that  controls  the  foreign 
acquiring  corporation  (in  the  ca.se  of  a 
triangular  reorganization  within  the 
meaning  of  §  1.358-6(b)(2)),  and  each 
control  group  member,  and  provide  the 
taxpayer  identification  number  (if  any) 
for  each  corporation: 

(C)  State  tne  amount  of  gain  (if  any) 
ret;ognized  by  the  LJ.S.  transferor  under 
paragraph  (c)(2)  of  this  section;  and 

(D)  With  respect  to  each  control  group 
member,  state  the  amount  of  the 
adju.stment  (if  any)  to  stock  basis 
required  under  paragraph  (c)(3)  of  this 
section,  the  residting  adjusted  basis  in 
the  stock,  and  the  fair  market  value  of 
the  stock.  Alternatively,  if  a  control 
group  member  did  not  rec;eive  any 
stock,  indicate  that  no  .stock  was 
received. 

(d)  Section  361  exchange  followed  by 
successive  distributions  to  which  section 
355  applies.  If  the  U.S.  transferor 
distributes  stock  of  the  foreign  acquiring 
corporation  received  in  the  .section  361 
exchange  to  a  control  group  member  in 

a  .section  355  di.stribution  and,  as  part  of 
a  plan  or  series  of  related  tran.sactions, 
that  .stock  is  further  distributed  in  one 
or  more  successive  section  355 
di.stributions,  paragraph  (c)  of  this 
section  can  apply  to  the  .section  361 
exchange  only  to  the  extent  each 
subsequent  section  355  distribution  is  to 
a  member  of  the  affiliated  group  (within 
the  meaning  of  section  1504)  that 
includes  the  U.S.  transferor  immediately 
before  the  reorganization.  In  that  case, 
each  affiliated  group  member  that 
receives  stock  of  the  foreign  acquiring 
corporation  in  the  final  section  355 
distribution  (final  distributee)  is  subject 
to  the  requirements  of  paragraphs  (c)(3) 
and  (c)(5)  of  this  section.  If  this 
paragraph  (d)  applies,  then  for  purposes 
of  applying  paragraphs  (c)(3),  (c)(5)  or 

(e)(2)  of  this  section  the  term  control 
group  member  is  replaced  by  the  term 
final  distributee,  as  appropriate. 

(e)  Other  rules — (1)  Section  367(a) 
property  with  respect  to  which  gain  is 
recognized.  Except  as  otherwise 
provided  in  this  paragraph  (e)(1),  gain 
recognized  by  the  U.S.  transferor 
pursuant  to  paragraph  (c)(2)  of  this 
section  will  be  treated  as  recognized 
with  respect  to  the  section  367(a) 
property  transferred  in  the  section  361 
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exchange  in  proportion  to  the  amount  of 
gain  realized  by  the  U.S.  transferor  on 
the  transfer  of  each  item  of  section 
367(a)  property.  This  paragraph  (e)(1) 
will  be  applied  after  taking  into  account 
any  gain  or  deemed  dividends 
(including  any  deemed  dividends  under 
section  1248(a))  recognized  by  the  U.S. 
transferor  on  the  transfer  of  the  section 
367(a)  property  in  the  section  361 
exchange  pursuant  to  all  other 
provisions  of  sections  367(a)  and  (b)  and 
the  regulations  under  that  section.  See, 
for  example,  §§  1.367(a)-2T,  1.367(a)- 
3T(e),  1.367(a)^T,  1.367(a)-5T, 
1.367(a)-6T,  and  1.367(b)-4.  If  the  U.S. 
transferor  recognizes  gain  (including 
gain  treated  as  a  deemed  dividend 
under  .section  1248(a))  pursuant  to 
§  1  ..367(a)-3T(e)(3)(iii)(B)  or  (e)(3)(iii)(C) 
w'ith  respect  to  stock  or  .securities 
transferred  in  the  section  361  exchange, 
the  realized  gain  in  such  stock  or 
securities  shall  not  be  taken  into 
account  for  purposes  of  applying  this 
paragraph  (e)(1)  to  gain  recognized 
under  paragraph  (c)(2)  of  this  section 
attributable  to  U.S.  transferor 
shareholders  described  in  §  1.367(a)- 
.3T(e)(3)(iii)(B)  or  (e)(3)(iii)(C). 
Accordingly,  gain  recognized  under 
paragraph  (c)(2)  attributable  to  such  U.S. 
transferor  shareholders  shall  not  be 
treated  as  recognized  with  respect  to 
such  stock  or  .securities  under  this 
paragraph.  Furthermore,  to  the  extent 
gain  recognized  by  the  U.S.  transferor 
under  paragraph  (c)(2)  is  treated  as 
recognized  with  respect  to  stock  in  a 
foreign  corporation  transferred  in  the 
section  361  exchange  to  which  section 
1248(a)  applies,  the  portion  of  .such  gain 
treated  as  a  deemed  dividend  under 
section  1248(a)  is  the  product  of  the 
amount  of  the  gain  multiplied  by  the 
ratio  of  the  amount  that  would  be 
treated  as  a  deemed  dividend  under 
section  1248(a)  if  all  gain  in  the 
transferred  stock  were  recognized  under 
§  1.367(a)-7(b)  and  the  amount  of  gain 
realized  in  the  transferred  stock.  See 
§1.367(a)-lT(b)(4)  and  §  1.367(a)- 
l(b)(4)(i)(B)  for  additional  rules  on  the 
character,  source,  and  adjustments 
relating  to  gain  recognized  under 
.section  367(a)(1),  and  §  1.367(b)-2(e)  for 
rules  on  the  timing,  treatment,  and 
effect  of  amounts  included  in  income  as 
deemed  dividends  pursuant  to  . 
regulations  under  section  367(b). 

(2)  iReserved).  For  further  guidance 
see  §1.367(a)-7T(e)(2). 

(3)  Anti-abuse  rule.  Any  property  of 
the  U.S.  transferor  acquired  with  a 
principal  purpose  of  affecting  any 
determination  under  this  section 
(including,  for  example,  the  section 
367(a)  percentage,  inside  gain,  or  inside 
basis)  shall  not  be  taken  in  account  for 


purposes  of  any  determination  under 
this  section.  Nothing  in  this  paragraph 
(e)(3)  constitutes  a  limitation  on  or 
modification  to  judicial  doctrines, 
including  step-transaction  or  suh.stance- 
over-form. 

(4)  Certain  income  inclusions  under 
§  J.367(h)-4 — (i)  Income  inclusion 
attributable  to  U.S.  transferor 
shareholder  described  in  §  1.367(ah 
3T(e)(3)(iii)(A).  If  pursuant  to  §  1.367(a)- 
3T(e)(3)(iii)(B)  or  (e)(3)(iii)(C)  ihe.U.S. 
transferor  is  required  to  recognize  gain 
on  the  transfer  of  foreign  stock  (all  or  a 
portion  of  which  is  treated  as  a  deemed 
dividend  under  section  1248(a)),  and  if 
pursuant  to  §  1.367(b)-4(b)(l)(i)  the  U.S. 
transferor  is  also  required  to  include  in 
income  as  a  deemed  dividend  the 
section  1248  amount  (within  the 
meaning  of  §  1.367(b)-2(c))  in  the 
foreign  stock,  then  the  section  1 248 
amount  included  in  income  under 
§  1.367(b)-4(b)(l)(i)  is  attributable  to 
each  U.S.  transferor  shareholder 
described  in  §  1.367(a)-.3T(e)(3)(iii)(A) 
pursuant  to  this  paragraph  (e)(4)(i).  The 
portion  of  the  section  1248  amount 
attributable  to  each  U.S.  transferor 
shareholder  described  in  §  1.367(a)- 
3T(e)(3)(iii)(A)  is  the  portion  of  the 
section  1248  amount  that  bears  the  same 
ratio  as  such  U.S.  transferor 
shareholder’s  ownership  interest 
percentage  bears  to  the  aggregate 
ownership  interest  percentage  of  all  U.S. 
transferor  shareholders  described  in 
§1.367(a)-3T(e)(3)(iii)(A). 

(ii)  Ordering  rules  for  determining 
section  1248  amount.  The  section  1248 
amount  (within  the  meaning  of 
§  1.367(b)-2(c))  included  in  income  as  a 
deemed  dividend  under  §  1.367(b)- 
4(b)(l)(i)  is  determined  after  taking  into 
account  any  gain  recognized  under 

1.367(a)-.3T(e)(3)(iii)(B)  or 
(e)(3)(iii)(C)  or  1.367(a)-6T  that  is 
treated  as  a  deemed  dividend  under 
■section  1248(a).  See  §  1.367(a)-3T(e)(7) 
and  paragraph  (e)(5)(ii)  of  this  section 
for  rules  to  determine  the  amount  of 
gain  recognized  under  §§  1.367(a)- 
3T(e)(3)(iii)(B)  or  (e)(3)(iii)(C)  or 
1.367(a)-6T,  respectively,  that  is  treated 
as  a  doomed  dividend  under  section 
1248(a). 

(5)  Certain  gain  under  §  1.367(a)-6T — 
(i)  Gain  attributable  to  U.S.  transferor 
shareholder  described  in  §  1.367(a)- 
3T(e)(3)(iii)(A).  If  pursuant  to  §  1.367(a)- 
3T(e)(3)(iii)(B)  or  (e)(3)(iii)(C),  the  U.S. 
transferor  is  required  to  recognize  gain 
on  the  transfer  of  stock  or  .securities,  and 
if  pursuant  to  §  1.367(a)-6T  the  U.S. 
transferor  is  also  required  to  recognize 
gain,  then  gain  recognized  under 
§  1.367(a)-6T  (including  any  portion 
treated  as  a  deemed  dividend  under 
section  1248(a))  to  the  extent  treated  as 


recognized  with  respect  to  the  stock  or 
securities,  is  attributable  to  each  U.S. 
transferor  shareholder  described  in 
§  1.367(a)-3T(e)(3)(iii)(A)  pursuant  to 
this  paragraph  (e)(.5)(i).  The  portion  of 
the  gain  (including  any  portion  treated 
as  a  deemed  dividend  under  section 
1248(a))  that  is  attributable  to  each  U.S. 
transferor  shareholder  described  in 
§  1.367(a)-3T(e)(3)(iii)(A)  is  the  portion 
of  the  gain  that  bears  the  same  ratio  as 
such  U.S.  transferor  shareholder’s 
ownership  interest  percentage  bears  to 
the  aggregate  ownership  interest 
percentage  of  all  U.S.  transferor 
shareholders  described  in  §  1.367(a)- 
.3T(e)(3)(iii)(A). 

(ii)  Gain  subject  to  section  1248(a).  If 
the  U.S.  transferor  recognizes  gain 
under  §  1.367(a)-6T  with  respect  to 
transferred  stock  that  is  stock  in  a 
foreign  corporation  to  which  section 
1248(a)  applies,  the  portion  of  such  gain 
treated  as  a  deemed  dividend  under 
section  1248(a)  is  determined  after 
taking  into  account  any  gain  recognized 
under  §  1.367(a)-3T(e)(3)(iii)(B)  or 
(e)(3)(iii)(C)  and  the  amount  of  such 
gain  treated  as  a  deemed  dividend 
under  section  1248(a)  pursuant  to 
§1.367(a)-3T(e)(7). 

(f)  Definitions.  The  following 
definitions  apply  for  purposes  of  this 
section: 

(1 )  Control  group,  control  group 
member,  and  non-control  group 
member — (i)  General  rule.  Except  as 
provided  in  paragraph  (f)(l)(ii)  of  this 
section,  the  control  group  is  the  group 
of  five  or  fewer,  but  at  least  one, 
domestic  corporations  that  controls 
(within  the  meaning  of  section  368(c)) 
the  U.S.  transferor  immediately  before 
the  reorganization.  If  the  U.S.  transferor 
is  owned  directly  by  more  than  five 
domestic  corporations  immediately 
before  the  reorganization.  but  some 
combination  of  five  or  fewer  domestic 
corporations  controls  the  U.S. 
transferor,  the  U.S.  transferor  must 
designate  the  five  or  fewer  domestic 
corporations  that  comprise  the  control 
group  on  Form  926,  “Return  by  a  U.vS. 
Transferor  of  Property  to  a  Foreign 
Corporation.”  For  purpo.ses  of 
identifying  the  control  group,  members 
of  an  affiliated  group  (within  the 
meaning  of  section  1504)  are  treated  as 
a  single  corporation.  Except  as  provided 
in  paragraph  (f)(l)(ii)  of  this  section,  a 
control  group  member  is  a  domestic 
corporation  that  is  part  of  the  control 
group.  A  non-control  group  member  is 
a  shareholder  of  the  U.S.  transferor 
immediately  before  the  reorganization 
that  is  not  a  control  group  member. 

(ii)  Exception  for  certain  entities. 
Regulated  investment  companies  (as 
defined  in  section  851(a)),  real  estate 
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investment  trusts  (as  defined  in  section 
856(a)),  and  S  corporations  (as  defined 
in  section  1361(a))  cannot  be  control 
group  members. 

(2)  Deductible  liability  is  any  liability 
of  the  U.S.  transferor  that  is  assumed  in 
the  section  361  exchange  if  payment  of 
the  liability  would  give  rise  to  a 
deduction. 

(3)  Fair  market  value  is  the  fair  market 
value  determined  without  regard  to 
mortgages,  liens,  pledges,  or  other 
liabilities.  For  this  purpo.se,  the  fair 
market  value  of  any  property  subject  to 
a  nonrecourse  indebtedness  shall  be 
treated  as  being  not  less  than  the 
amount  of  any  nonrecourse 
indebtedness  to  which  such  property  is 
subject. 

(4)  Inside  basis  is  the  aggregate  basis 
of  the  section  367(a)  property 
transferred  by  the  U.S.  transferor  in  the 
section  361  exchange  and,  except  as 
otherwise  provided  in  this  paragraph 
(f)(4),  increased  by  any  gain  recognized 
or  any  deemed  dividend  included  in 
income  by  the  U.S.  transferor  under 
section  367  on  the  transfer  of  the  section 
367(a)  property  in  the  section  361 
exchange,  but  not  including  any  gain 
recognized  under  paragraph  (c)(2)  of 
this  section.  If  the  U.S.  transferor 
transfers  stock  or  securities  and 
recognizes  gain  under  §  1.367(a)- 
.3T(e)(3)(iii)(B)  or  (e)(3)(iii)(C)  with 
respect  to  such  stock  or  securities,  then 
inside  basis  is  not  increased  for  gain 
recognized  or  deemed  dividends 
included  in  income  that  are  described  in 
paragraph  (f)(4)(i),  (0(4)(ii),  or  (0(4)(iii) 
of  this  section. 

(i)  Gain  recognized  under  §  1.367(a)- 
3T(e)(3)(iii)(B)  or  (e)(3)(iii)(C)  (including 
any  portion  treated  as  a  deemed 
dividend  under  section  1248(a)); 

(ii)  Gain  recognized  under  §  1.367(a)- 
6T  (including  any  portion  treated  as  a 
deemed  dividend  under  section  1248(a)) 
attributable  to  U.S.  transferor 
shareholders  described  in  §  1.367(a)- 
3T(e)(3)(iii)(A)  (as  determined  pursuant 
to§1.367(a)-7(e)(5)); 

(iii)  A  deemed  dividend  included  in 
income  under  §  1.367(b)— 4(b) 
attributable  to  U.S.  transferor 
shareholders  described  in  §  1.367(a)- 
3T(e)(3)(iii)(A)  (as  determined  pursuant 
to§1.367(a)-7(e)(4)). 

(5)  Inside  gain  is  the  amount  (but  not 
below  zero)  by  which  the  aggregate  fair 
market  value  of  the  section  367(a) 
property  transferred  in  the  section  361 
exchange  exceeds  the  sum  of: 

(i)  The  inside  basis;  and 

(ii)  The  product  of  the  section  367(a) 
percentage  multiplied  by  the  aggregate 
deductible  liabilities  of  the  U.S. 
transferor. 


(6)  Outside  gain  or  loss  is  the  product 
of  the  section  367(a)  percentage 
multiplied  by  the  difference  between — 

(i)  The  aggregate  fair  market  value  of 
the  stock  received  by  a  control  group 
member  in  exchange  for  (or  with  respect 
to,  as  applicable)  stock  or  securities  of 
the  U.S.  transferor  under  section  354, 
355,  or  356, and 

(ii)  The  control  group  member’s 
aggregate  section  358  basis  (as  defined 
in  paragraph  (c)(3)  of  this  section)  in 
such  stock  received,  determined 
without  regard  to  any  adjustment  to  that 
basis  under  paragraph  (c)(3)  of  this 
section. 

(7)  Ownership  interest  percentage  is 
the  ratio  of  the  fair  market  value  of  the 
stock  in  the  U.S.  transferor  owned  by  a 
shareholder  to  the  fair  market  value  of 
all  of  the  outstanding  stock  of  the  U.S. 
transferor.  Except  as  provided  in  this 
paragraph  (f)(7),  the  ownership  interest 
percentage  of  a  shareholder  is 
determined  immediately  before  the 
reorganization.  For  purposes  of 
determining  the  ownership  interest 
percentage  with  respect  to  each 
shareholder,  however,  the  numerator 
and  denominator  of  the  fraction  are  fir.st 
reduced  as  described  in  this  paragraph 
(f)(7).  The  numerator  is  reduced  (but  not 
below  zero)  by  any  distributions  by  the 
U.S.  transferor  of  money  or  other 
property  (within  the  meaning  of  section 
356)  to  such  shareholder  pursuant  to  the 
plan  of  reorganization,  but  only  to  the 
extent  such  money  or  other  property  is 
not  provided  by  the  foreign  acquiring 
corporation  in  exchange  for  property  of 
the  U.S.  transferor  acquired  in  the 
section  361  exchange.  Furthermore,  the 
denominator  of  the  fraction  is  reduced 
(but  not  below  zero)  by  all  such 
distributions  by  the  U.S.  transferor  to  all 
shareholders.  For  illustrations  of  this 
definition,  see  paragraph  (g)  of  this 
section.  Example  4  and  Example  5. 

(8)  Section  361  exchange  is  an 
exchange  described  in  section  361(a)  or 
(b). 

(9)  Section  367(a)  percentage  is  the 
ratio  of  the  aggregate  fair  market  value 
of  the  section  367(a)  property 
transferred  by  the  U.S.  transferor  in  the 
section  361  exchange  to  the  aggregate 
fair  market  value  of  all  property 
transferred  by  the  U.S.  transferor  in  the 
section  361  exchange. 

(10)  Section  367(a)  property.  Except 
as  provided  in  paragraph  (e)(3)  of  this 
section,  section  367(a)  property  is  any 
property,  as  defined  in  §  1.367(a)- 
lT(d)(4),  other  than  section  367(d) 
property. 

(11)  Section  367(d)  property  is 
property  described  in  .section 
936(h)(3)(B). 


(12)  Timely  filed  return  is  a  U.S. 
income  tax  return  filed  on  or  before  the 
due  date  set  forth  in  section  6072(b), 
including  any  extensions  of  time  to  file 
the  return  granted  under  section  6081. 

(13)  U.S.  transferor  shareholder  \s  a 
person  that  is  either  a  control  group 
member  or  a  non-control  group  member. 

(g)  Examples.  The  rules  of  this  section 
are  illustrated  by  the  examples  set  forth 
in  this  paragraph  (g).-See  also 
§  1.367(a)-3T(e)(8),  Example  2  and 
Example  3.  The  analysis  of  the 
following  examples  is  limited  to  a 
discufjsion  of  issues  under  this  section. 
Unless  otherwise  indicated,  for 
purposes  of  the  following  examples: 

DPI,  DP2,  and  DC  are  domestic 
corporations  that  do  not  join  in  the 
filing  of  a  consolidated  return  and  none 
of  which  is  a  regulated  investment 
company,  a  real  e.state  investment  trust, 
or  an  S  corporation;  FP  and  FA  are 
foreign  corporations  created  or 
organized  under  the  laws  of  Country  B 
and  are  unrelated  to  DPI,  DP2,  and  DC; 
each  corporation  has  a  single  class  of 
stock  outstanding;  each  share  of  stock  of 
DC  owned  by  a  shareholder  of  DC  has 
an  identical  stock  basis;  Business  A 
consists  .solely  of  section  367(a) 
property  whose  fair  market  value 
exceeds  its  basis  and  that,  but  for  the 
application  of  this  section,  would 
qualify  for  the  active  foreign  trade  or 
business  exception  under  §  1.367(a)-2T; 
the  fair  market  value  of  any  FA  stock 
received  in  a  reorganization  is  equal  to 
the  fair  market  value  of  property 
exchanged  therefor;  FA  is  not  a 
surrogate  foreign  corporation  for 
purposes  of  section  7874  because  one  or 
more  of  the  conditions  of  section 
7874{a)(2)(B)‘is  not  .satisfied;  DC  has  no 
liabilities;  DPI  and  DP2  satisfy  the 
requirements  of  paragraph  (c)(5)  of  this 
section,  and  DC  .satisfies  the 
requirements  of  §  1.6038B-l(c)(6)(ii). 

Example  1.  Tainted  assets  and  non-control 
group  ownership. 

(i)  Facts.  DPI,  DP2,  and  FP  own  50%,  30%, 
and  20%,  respectively,  of  the  outstanding 
stock  of  DC.  DPI  and  DP2  are  members  of  the 
same  affiliated  group  within  the  meaning  of 
section  1504.  DPI’s  DC  stock  has  a  $120x 
basis  and  SIOOx  fair  market  value,  DP2’s  DC 
stock  has  a  $50x  basis  and  $60x  fair  market 
value.  DC  owns  inventory  with  a  $40x  basis 
and  a  $100x  fair  market  value.  DC  also  owns 
Business  A  (excluding  the  inventory)  with  a 
$10x  basis  and  $100x  fair  market  value.  In  a 
reorganization  described  in  .section 
368(a)(1)(F),  DC  transfers  the  inventory  and 
Business  A  to  FA,  a  newly  formed 
corporation,  in  exchange  for  all  of  the 
outstanding  stock  of  FA.  DC’s  transfer  of  the 
inventory  and  Business  A  to  FA  qualifies  as 
a  section  361  exchange.  DPI,  DP2,  and  FP 
exchange  the  DC  stock  for  a  proportionate 
amount  of  FA  stock  pursuant  to  section  354. 


V  . 
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(ii)  Hesult.  (A)  Under  section 
3()7(a)(3){B)(i),  DC  must  recognize  $60x  gain 
($100x  fair  market  value  less  $40x  basis)  on 
the  transfer  of  the  inventory  to  FA.  The  basis 
of  the  inventory  in  the  hands  of  FA  is 
inc'.reased  by  the  gain  recognized  of  $6()x 
(that  is,  increased  from  $40x  to  SlOOx).  See 
§  1.367(a)-l(b)(4){i)(B).  Under  section 
367(a)(5)  and  paragraph  (b)  of  this  section, 
DC’s  transfer  of  Business  A  to  FA  is  subject 
to  the  general  rule  of  section  367(a)(1).  As  a 
result,  DC  must  also  generally  recognize  $90x 
gain  ($100x  fair  marlcet  value  less  $10x  basis) 
on  the  transfer  of  Business  A  to  FA 
notwithstanding  the  application  of  section 
361  (or  any  other  nonrecognition  provision 
enumerated  in  section  367(a)(1)).  However,  if 
the  conditions  and  requirements  of  paragraph 
(c)  of  this  section  are  met,  DC’s  transfer  of 
Business  A  to  FA  would  qualify  for  the  active 
foreign  trade  or  business  exception  provided 
by  section  367(a)(3)  and  §  1.367(a)-2T. 

(B)  The  requirement  of  paragraph  (c)(1)  of 
this  section  is  .satisfied  because  DC  is 
c;ontrolled  (within  the  meaning  of  section 
368(c))  by  five  or  fewer  domestic 
corporations  immediately  before  the 
reorganization  (in  this  case,  by  a  single 
domestic  corporation  because  DPI  and  DP2 
together  own  80%  of  the  stock  of  DC).  DPI 
and  DP2  are  treated  as  a  single  domestic 
corporation  for  this  purpose  under  paragraph 
(0(1  )(i)  of  this  section  because  DPI  and  DP2 
are  members  of  the  same  affiliated  group. 

(C)  Paragraph  (c)(2)(i)  of  this  section  would 
be  satisfied  only  if  DC  recognizes  $18x  gain 
on  the  transfer  of  Business  A,  which  is  the 
amount  of  inside  gain  attributable  to  FP,  a 
non-control  group  member.  The  $18x  gain 
equals  the  product  of  the  inside  gain  ($90x) 
multiplied  by  FP’s  ownership  interest 
percentage  (20%)  in  DC,  reduced  by  $0x  (the 
sum  of  the  amounts  de.scribed  in  paragraphs 
(c)(2)(i)(A)  through  (c)(2)(i)(C)  of  this 
section).  Under  paragraph  (f)(5)  of  this 
section,  the  $90x  inside  gain  is  the  amount 
by  which  the  aggregate  fair  market  value 
($200x)  of  the  section  367(a)  property 
(inventory  and  Business  A)  exceeds  $110x, 
the  sum  of  the  inside  basis  of  $1  lOx  and  the 
product  of  the  section  367(a)  percentage 
(100%)  multiplied  by  the  deductible 
liabilities  of  pCi  ($0x).  Under  paragraph  (f)(4) 
of  this  section,  the  inside  basis  equals  the 
$50x  aggregate  basis  of  the  section  3b7(a) 
property  transferred  in  the  section  361 
exchange,  increased  by  the  $60x  gain 
recognized  by  DC  on  the  transfer  of  the 
inventory  to  FA,  but  not  by  the  $18x  gain 
recognized  by  DC  under  paragraph  (c)(2)(i)  of 
this  section  attributable  to  FP.  The  section 
367(a)  percentage  is  100%  because  the  only 
assets  transferred  are  the  inventory  and 
Busine.ss  A,  which  are  section  367(a) 
property.  Under  paragraph  (e)(1)  of  this 
section,  the  $18x  gain  recognized  under 
paragraph  (c)(2)(i)  of  this  section  is  treated  as 
recognized  with  respect  to  Business  A.  FA’s 
basis  in  Business  A  as  determined  under 
section  362  is  increased  for  the  $18x  gain 
recognized.  See  §  1..367(a)-l(b)(4)(i)(B). 

(D)  Paragraph  (c)(2)(ii)  of  this  section  is  not 
applicable  with  respect  to  either  DPI  or'DP2 
because  the  attributable  inside  gain  with 
respect  to  each  such  shareholder  can  be 
preserved  in  the  FA  .stock  received.  As  stated 


in  paragraph  (ii)(C)  of  this  Example  1,  the 
amount  of  the  inside  gain  is  $90x.  The 
attributable  inside  gain  with  respect  to  DPI 
of  $45x  (equal  to  the  product  of  $90x  inside 
gain  multiplied  by  DPl’s  50%  ownership 
interest  percentage,  reduced  by  $0x  (the  sum 
of  the  amounts  de.scribed  in  paragraphs 
(c)(2)(ii)(A)(7)  through  (c)(2)(ii)(A)(3)  of  this 
section))  does  not  exceed  SlOOx  (equal  to  the 
product  of  the  section  367(a)  percentage  of 
100%  multiplied  by  SlOOx  fair  market  value 
of  FA  stock  received  by  DPI).  Similarly,  the 
attributable  inside  gain  with  respect  to  DP2 
of  S27x  (equal  to  the  product  of  S90x  inside 
gain  multiplied  by  DP2’s  30%  ownership 
interest  pen:entage,  reduced  by  SOx  (the  sum 
of  the  amounts  described  in  paragraphs 
(c)(2)(ii)(A)(J)  through  (c)(2)(ii)(A)(3)  of  this 
section))  does  not  exceed  S60x  (equal  to  the 
product  of  the  section  367(a)  percentage  of 
100%  multiplied  by  S60x  fair  market  value 
of  FA  stock  received  by  DP2). 

(E)  Each  control  group  member  (DPI  and 
DP2)  separately  computes  any  required 
adjustment  to  stock  basis  under  paragraph 
(c)(3)  of  this  .section.  DPl’s  section  358  basis 
in  the  FA  stock  received  of  $120x  (the 
amount  of  DPl’s  basis  in  the  DC  stock 
exchanged)  is  reduced  to  preserve  the 
attributable  inside  gain  with  respect  to  DPI, 
less  any  gain  recognized  with  respect  to  DPI 
under  paragraph  (c)(2)(ii)  of  this  .section. 
Becau.se  DC  does  not  recognize  gain  on  the 
section  361  exchange  with  respect  to  DPI 
under  paragraph  (c)(2)(ii)  of  this  section  (as 
determined  in  paragraph  (ii)(D)  of  this 
Example  1),  the  attributable  inside  gain  of 
$45x  with  respect  to  DPI  is  not  reduced 
under  paragraph  (c)(3)(i)(B)  of  this  section. 
DPl’s  outside  loss  in  the  FA  .stock  is  $20x, 
the  product  of  the  section  367(a)  percentage 
of  100%  multiplied  by  $20x  loss  (equal  to  the 
difference  between  SlOOx  fair  market  value 
and  $120x  section  358  basis  in  FA  stock). 
Thus,  DPI's  $120x  section  358  basis  in  the 
FA  .stock  must  he  reduced  by  $65x  (exce.ss  of 
$45x,  reduced  by  SOx,  over  $20x  outside  loss) 
to  S55x. 

(F)  DP2’s  aggregate  section  358  basis  in  the 
FA  stock  received  of  $50x  (the  amount  of 
DP2’s  basis  in  the  DC’  stock  exchanged)  is 
reduced  to  preserve  the  attributable  inside 
gain  with  respect  to  DP2,  le.ss  any  gain 
recognized  with  respect  to  DP2  under 
paragraph  (c)(2)(ii)  of  this  .section.  Because 
DC  does  not  recognize  gain  on  the  section 
361  exchange  with  respect  to  DP2  (as 
determined  in  paragraph  (ii)(D)  of  this 
Example  1).  the  attributable  inside  gain  of 
S27x  with  respect  to  DP2  is  not  reduced 
under  paragraph  (c)(3)(i)(A)  of  this  section. 
DP2’s  outside  gain  in  the  FA  stock  is  $10x, 
the  product  of  the  .section  367(a)  percentage 
of  100%  multiplied  by  $10x  gain  (equal  to 
the  difference  between  $60x  fair  market  value 
and  $50x  section  358  basis  in  FA  stock). 

Thus,  DP2’s  S50x  section  358  basis  in  the  FA 
stock  mu.st  be  reduced  by  $17x  (excess  of 
$27x,  reduced  by  $0x,  over  the  $10x  outside 
gain)  to  $33x. 

(G)  Paragraph  (c)(4)  of  this  section  would 
be  satisfied  only  if  DC  complies  with  the 
requirements  of  §  1.6038B-l(c)(6)(iii), 
including  filing  with  its  timely  filed  return 
for  the  year  of  the  reorganization  a  statement 
agreeing  to  file  an  amended  return  reporting 


the  gain  realized  but  not  recognized  on  the 
section  361  exchange  in  certain  cases  if  a 
significant  amount  of  the  section  367(a) 
property  received  in  the  .section  361 
exchange  is  disposed  of,  directly  or 
indirectly,  in  one  or  more  related 
transactions  within  the  prescribed  60-month 
period. 

Example  2.  Triangular  reorganization 
involving  an  exchange  of  section  367(a) 
property  for  foreign  stock  and  cosh. 

(i)  Facts.  (A)  DPI  wholly  owns  DC.  DPI 
and  DC  file  a  consolidated  return.  DPI ’s  DC 
stock  has  a  $170x  basis  dnd  $200x  fair  market 
value.  DC  owns  Business  A,  which  has  a 
$10x  basis  and  $200x  fair  market  value.  FP 
wholly  owns  FA. 

(B)  In  a  triangular  reorganization  described 
in  section  368(a)(1)(A)  by  reason  of  section 
368(a)(2)(D),  DC  transfers  Business  A  to  FA 
in  exchange  for  $180x  of  FP  stock  and  $20x 
cash.  DCi’s  transfer  of  Business  A  to  FA 
qualifies  as  a  .section  361  exchange.  DPI 
exchanges  its  D(]  .stock  for  $180x  of  FP  stock 
and  .$20x  cash  pursuant  to  section  356-.  The 
triangidar  reorganization  con.stitutes  an 
indirect  stock  transfer  under  §  1.367(a)- 
3(d)(l)(i),  and  DPI  properly  files  a  gain 
recognition  agreement  under  §  1.367(a)-8 
with  respect  to  the  transfer.  .See  also 
§1.367(a)-3(d)(2)(vii). 

(ii)  Result.  (A)  Under  section  367(a)(5)  and 
paragraph  (b)  of  this  section,  DC’s  transfer  of 
Business  A  to  Fy\  is  subject  to  the  general 
rule  of  section  367(a)(1).  As  a  result,  DC  mu.st 
generally  recognize  $190x  gain  ($200x  fair 
market  value  less  SlOx  basis)  on  the  transfer 
of  Business  A  to  FA  notwithstanding  the 
application  of  .section  361  (or  any  other  > 
nonrecognition  exchange  enumerated  in 
section  367(a)(1)).  However,  if  the 
requirements  of  paragraph  (c)  of  this  section 
are  satisfied,  DC’s  transfer  of  Business  A  to 
FA  would  qualify  for  the  active  foreign  trade 
or  business  exception  provided  in  section 
367(a)(3)  and  §1.367(a)-2T. 

(B)  The  requirement  of  paragraph  (c)(1)  of 
this  section  is  satisfied  because  E)C  is 
controlled  (within  the  meaning  of  section 
368(c))  by  five  or  fewer  domestic 
corporations  immediately  before  the 
reorganization  (in  this  case,  by  a  single 
domestic  corporation,  DPI). 

(C)  DC  is  not  required  to  recognize  gain 
under  paragraph  (c)(2)(i)  of  this  section 
because,  immediately  before  the 
reorganization,  DC  is  wholly  owned  by  DPI, 
a  control  group  member.  In  addition,  DPl’s 
ownership  interest  percentage  is  100%. 
Paragraph  (c){2)(ii)  of  this  section  would  lie 
satisfied  only  if  DC  recognizes  SlOx  gain, 
computed  as  the  amount  by  which  the 
attributable  inside  gain  with  respect  to  DPI 
of  $190x  (the  product  of  $190x  inside  gain 
multiplied  by  DPl’s  ownership  interest 
percentage  of  100%,  reduced  by  SOx  (the  sum 
of  the  amounts  in  paragraphs  (c)(2)(ii)(A)(I) 
through  (c)(2)(ii)(A)(3)  of  this  section)) 
exceeds  $180x  (the  product  of  the  section 
367(a)  percentage  of  100%  multiplied  by 
$180x  fair  market  value  of  FP  .stock  received 
by  DPI).  Under  paragraph  (f)(5)  of  this 
section,  the  $190x  inside  gain  is  the  amount 
by  which  the  $200x  aggregate  fair  market 
value  of  Business  A  exceeds  SlOx  (the  sum 
of  the  inside  basis  of  SlOx  and  the  product 
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of  the  section  367(a)  perc;entage  (100%) 
multiplied  by  tlie  deductible  liabilities  of  DC" 
(SOx)).  Under  paragraph  (f)(4)  of  this  section, 
the  inside  l)asis  equals  the  SlOx  aggregate 
basis  of  the  set:tion  367(a)  property 
transfornHl  in  the  section  361  exchange  (not 
increased  by  the  SlOx  gain  recognized  by  DC; 
under  paragraph  (c)(2)(ii)  of  this  section).  The 
section  367(a)  percentage  is  100%  because 
the  only  asset  transferred  is  Business  A, 
which  is  section  367(a)  property.  Under 
§  1.1502-32(b)(2),  DPI  increases  the  basis  of 
its  DC]  slfK^k  by  the  SlOx  gain  recognized,  that 
is,  from  $170x  to  $180x.  Under  paragraph 
(e)(1)  of  this  set;tion,  the  SlOx  gain 
rtM'.ognized  under  paragraph  (c)(2)(ii)  of  this 
section  is  treated  as  recognized  with  respect 
to  Business  A.  FA’s  basis  in  Business  A  as 
determined  under  section  362  is  increa.sed 
for  the  SlOx  gain  recognized.  .See  §  1.367(a)- 
l(b)(4)(i)(B). 

(D)  Paragraph  (c)(3)  of  this  section  would 
b*!  satisfied  only  if  DPl’s  section  358  liasis  in 
the  FP  stuc;k  is  reduced  by  the  amount  by 
which  tlie  attributable  inside  gain  with 
respect  to  DPI,  reducrid  by  any  gain 
recognized  by  DC  with  respect  to  DPI  under 
paragraph  (c)(2)(ii)  of  this  section,  exceeds 
DPl’s  outside  gain  in  the  FP  stock.  DPl’s 
section  358  basis  in  the  FP  stock  is  S180x, 
computed  as  S180x  basis  in  DC  stock,  as 
determined  in  paragraph  (ii)(C)  of  this 
Example  2,  decrea.sed  by  $20x  cash  received 
and  increased  by  $20x  gain  recognized  under 
section  356  (such  amount  equal  to  the  lesser 
of  the  $20x  cash  received  and  the  $20x  gain 
in  the  DC  stock,  computed  as  $200x  fair 
market  value  less  $180x  basis).  Bet.au.se  EX] 
/ecognizes  SlOx  gain  on  the  section  361 
exchange  with  respect  to  DPI  under 
paragraph  (c)(2)(ii)  of  this  section  as 
determined  in  paragraph  (ii)(C)  of  this 
Example  2,  the  SlOOx  attributable  inside  gain 
with  respect  to  DPI  is  reduced  by  SlOx  to 
S180x  under  paragraph  (c)(3)(i)(C)  of  this 
section.  DPl’s  outside  gain  in  the  FP  stock  is 
SOx,  the  product  of  tlie  section  367(a) 
percentage  of  100%  multiplied  by  SOx  gain 
(the  difference  between  S180x  fair  market 
value  and  S180x  section  358  basis  in  FP 
stock).  Thus,  DPl’s  section  358  basis  in  the 
FP  .stock  (Sl80x)  must  be  reduced  by  Sl80x 
(SlOOx  attributable  inside  gain  reduced  by 
SlOx)  to  SOx. 

(F])  Paragraph  (c)(4)(i)  of  this  section  would 
be  satisfied  only  if  fX]  complies  with  the 
requirements  of  §  1.6038B-l(c)(6)(iii), 
including  filing  with  its  tax  return  for  the 
year  of  the  reorganization  a  statement 
agreeing  to  file  an  amended  return  reporting 
the  gain  on  the  .section  361  exchange  in 
certain  cases  if  a  significant  amount  of  the 
section  367(a)  property  received  in  the 
section  361  exchange  is  dispo.sed  of,  directly 
or  indirectly,  in  one  or  more  related 
transactions  within  the  prescribed  60-iQpnth 
period. 

Example  3.  Adjustment  to  basis  of  multiple 
blocks  of  stock;  transfer  of  section  367(dl 
property. 

(i)  Facts.  (A)  DPI  wholly  owns  DC.  One 
half  of  DPl’s  shares  of  stock  in  DC,  each  with 
an  identical  basis,  has  an  aggregate  basis  of 
S60x  and  fair  market  value  of  SlOOx  (Block 
1).  The  other  one  half  of  DP’s  shares  of  stock 
in  IX],  each  with  an  identical  basis,  has  an 


aggregate  basis  of  .S120x  and  fair  market 
value  of  SlOOx  (Block  2).  DC]  owns  Business 
A  (S15x  basis  and  $150x  fair  market  value) 
(excluding  the  patent)  and  a  patent  ($0x  basis 
and  S50x  fair  market  value).  The  patent  is 
section  367(d)  property. 

(B)  In  a  reorganization  described  in  .section 
368(a)(1)(F),  DC  transfers  Business  A  and  the 
patent  to  FA,  a  newly  formed  corporation,  in 
exchange  for  2  shares  of  FA  stock.  DC’s 
transfer  of  Business  A  and  the  patent  to  FA 
qualifies  as  a  section  361  exchange.  DPI 
exchanges  Block  1  and  Block  2  for  the  two 
shares  of  FA  stock  pursuant  to  .section  354. 
Pursuant  to  §  1.358-2(a)(2){i),  one  share  of 
the  FA  stock  corresponds  to  Block  1  (Share 
1 )  and  the  other  share  of  FA  stock 
corresponds  to  Block  2  (Share  2).  The  basis 
of  Share  1  and  Share  2  imrrespond  to  the 
basis  of  Block  1  and  Block  2,  respectively. 

(ii)  Result.  (A)  Under  section  367(a)(5)  and 
paragraph  (b)  of  this  section,  Dt]’s  transfer  of 
Business  A  to  FA  is  subject  to  the  general 
rule  of  section  367(a)(l ).  As  a  result,  DC  mu.st 
generally  recognize  $135x  of  gain  on  the 
transfer  of  Business  A  to  FA  notwithstanding 
the  application  of  section  361  (or  any  other 
nonrecognition  exchange  described  in 
.section  367(a)(1)).  However,  if  the 
requirements  of  paragraph  (c)  of  this  section 
are  met,  DC’s  transfer  of  Business  A  to  FA 
would  qualify  for  the  active  foreign  trade  or 
business  exception  provided  in  section 
367(a)(3).  For  rules  applicable  to  DC’s 
transfer  of  the  patent  to  FA,  see  section 
367(d). 

(B)  The  requirement  of  paragraph  (c)(1)  of 
this  section  is  satisfied  because  DC  is 
t;ontrolled  (within  the  meaning  of  section 
368(c))  by  five  or  fewer  domestic 
corporations  immediately  before  the 
reorganization  (in  this  case,  by  a  single 
dome.stic  corporation,  DPI). 

(C)  Paragraph  (c)(2)(i)  of  this  section  is  not 
applicable  because,  immediately  before  the 
reorganization,  DC  is  wholly  owned  by  DPI, 
a  control  group  member.  In  addition,  DPl’s 
ownership  interest  percentage  is  100%. 
Paragraph  (c)(2)(ii)  of  this  section  is  riot 
applicable  because  the  attributable  inside 
gain  with  respect  to  DPI  can  be  preserved  in 
the  FA  stock  received.  The  attributable  inside 
gain  with  respect  to  DPI  of  $135x  (equal  to 
the  product  of  $135x  inside  gain  multiplied 
by  DPl’s  100%  ownership  interest 
percentage,  reduced  by  $0x  (the  sum  of  the 
amounts  in  paragraphs  (c)(2)(ii)(A)(l) 
through  (c)(2)(ii)(A)(3)  of  this  section))  does 
not  exceed  $150x  (equal  to  the  product  of  the 
section  367(a)  percentage  of  75%  multiplied 
by  $200x  fair  market  value  of  FA  stock 
received  by  DPI).  Under  paragraph  (f)(5)  of 
this  section,  the  $1 35x  in.side  gain  is  the 
amount  by  which  the  aggregate  fair  market 
value  of  Business  A  ($150x)  exceeds  $15x, 
the  sum  of  the  inside  basis  of  Business  A 
($15x)  and  the  product  of  the  section  367(a) 
percentage  (75%)  multiplied  by  the 
deductible  liabilities  of  DC  ($0x).  Under 
paragraph  (f)(4)  of  this  section,  the  inside 
basis  equals  the  $15x  aggregate  basis  of  the 
section  367(a)  property  transferred  in  the 
exchange.  The  .section  367(a)  percentage  of 
75%  is  equal  to  the  ratio  of  the  fair  market 
value  of  the  section  367(a)  property  ($150x 
for  Business  A)  to  the  fair  market  value  of  all 


the  property  transferred  (.$200x,  the  sum  of 
.S150X  for  Business  A  and  $50x  for  the 
patent). 

(D)  Under  paragraph  (c)(3)  of  this  section, 
DPl’s  aggregate  .section  358  basis  of  $180x  in 
the  stock  of  FA  (computed  as  the  sum  of  $60x 
basis  in  .Share  1  and  $120x  basis  in  Share  2) 
is  reduced  by  the  amount  by  which  the 
attributable  in.side  gain  with  respect  to  DPI, 
redut:ed  by  any  gain  recognized  by  DC  with 
respect  to  DPI  under  paragraph  (c){2)(ii)  of 
this  section,  exceeds  DPl’s  outside  gain  in 
the  FP  stock  received.  Because  DC  recognizes 
no  gain  on  the  section  361  exchange  with 
respect  to  DPI  under  paragraph  (cj(2)(ii)  of 
this  section  as  determined  in  jiaragraph 
(ii)(C)  of  this  Example  3,  the  $135x 
attributable  in.side  gain  with  respect  to  DPI 

is  not  reduced  under  paragraph  (c)(3)(i)(A)  of 
this  section.  DPl’s  outside  gain  in  .Share  1 
and  Share  2  in  the  aggregate  is  $15x,  the 
product  of  the  section  367(a)  percentage  of 
75%  multiplied  by  $20x  (the  difference 
between  $200x  aggregate  fair  market  value 
and  S180x  aggregate  section  358  basis  in  the 
F'A  stock  received  by  DPI).  Thus,  DPI’s 
section  358  basis  in  the  FA  stock  ($18()x) 
mu.st  be  reduced  by  .$120x  (the  excess  of 
$135x  attributable  inside  gain,  reduced  by 
$0x,  over  $15x  outside  gain)  to  $60x. 

(E)  Under  paragraph  (c)(3)(iii)  of  this 
section,  the  $120x  reduction  to  basis  is 
allocated  between  Share  1  and  Share  2  based 
on  the  relative  section  358  basis  of  each 
share.  Therefore,  the  basis  in  Share  1  is 
reduced  by  $40x  ($120x  multiplied  by  $60x/ 
$180x).  As  adjusted,  DPl’s  basis  in  Share  1 
is  $20x  ($60x  less  $40x).  The  basis  in  Share 
2  is  reduced  by  $80x  ($120x  multiplied  by 
$120x/$180x).  As  adjusted,  DPl’s  basis  in 
Share  2  is  $40x  ($120x  less  ,$80x). 

(F)  Paragraph  (c){4)(i)  of  this  .section  would 
be  satisfied  only  if  DC  complies  with  the 
requirements  of  §  1.6()38B-l(c)(6)(iii), 
including  filing  with  its  tax  return  for  the 
year  of  the  reorganization,  a  statement 
agreeing  to  file  an  amended  return  reporting 
the  gain  realized  but  not  recognized  on  the 
section  361  exchange  in  certain  cases  if  a 
significant  amount  of  the  section  367(a) 
property  received  in  the  section  361 
exchange  is  disposed  of,  directly  or 
indirectly,  in  one  or  more  related 
transactions  within  the  pre.scribed  60-month 
period. 

Example  4.  Control  requirement  and 
ownership  interest  percentage;  non-qualified 
property  provided  by  foreign  acquiring 
corporation. 

(i)  Facts.  DPI  and  FP  own  80%  and  20%, 
respectively,  of  the  outstanding  stock  of  DC. 
DC  owns  Business  A  w'ith  a  basis  of  SOx  and 
SlOOx  fair  market  value.  DPl’s  DC  stock  has 
a  fhir  market  value  of  $80x,  and  FP’s  DC 
stock  has  a  fair  market  value  of  $20x.  In  a 
reorganization  described  in  section 
368(a)(1)(D),  DC  transfers  Business  A  to  FA 
in  exchange  for  $80x  of  FA  stock  and  $20x 
cash,  DC’s  transfer  of  Business  A  to  FA 
qualifies  as  a  section  361  exchange.  DPI 
exchanges  its  $8()x  of  DC  stock  for  $60x  of 
FA  stock  and  $20x  cash,  and  FP  exchanges 
its  $20x  of  DC  stock  for  $20x  of  FA  stock. 

(ii)  Result.  (A)  The  requirement  of 
paragraph  (c)(1)  of  this  .section  is  satisfied 
because  DC  is  controlled  (within  the  meaning 


Federal  Register/ Vol.  78,  No.  53 /Tuesday,  March  19,  2013 /Rules  and  Regulations 


17039 


of  section  368(c))  by  five  or  fewer  domestic 
corporations  immediately  before  the 
reorganization  (in  this  case,  by  a  single 
domestic  corporation,  DPI).  The  fact  that  the 
$20x  cash  is  distributed  solely  to  DPI  does 
not  change  the  analysis  of  the  control 
requirement.  The  control  requirement  is 
determined  immediately  before  the 
reorganization  and  is  not  affected  by 
distributions  of  property. 

(B)  Pursuant  to  paragraph  (f)(7)  of  this 
section,  the  ownership  interest  percentages  of 
DPI  and  FP  immediately  before  the 
reorganization  are  80%  ($80x/($80x  +  $20x)) 
and  20%  (S20x/($80x  +  $20x)),  respectively. 
The  fact  that  the  $20x  of  cash  is  distributed 
solely  to  DPI  does  not  change  this  result.  The 
distribution  of  the  $20x  of  cash  is  not  talcen 
into  account  for  piirpo.ses  of  the  ownership 
interest  percentage  computation  because  the 
$20x  of  cash  distributed  by  D(;  is  provided 
by  FA  to  DC  in  the  section  361  exchange. 

Example  5.  Control  requirement  and 
ownership  interest  percentage;  non-qualified 
property  provided  by  U.S.  transferor,  (i) 

Facts.  The  facts  are  the  same  as  in  Example 
4,  except  as  follows.  Business  A  has  a  fair 
market  value  of  $80x  (and  not  SlOOx)  and  DC 
also  owns  inventory  with  a  basis  of  $0x  and 
fair  market  value  of  $20x.  DC  transfers 
Business  A,  but  not  the  inventory,  to  FA  in 
exchange  for  $80x  of  FA  stock.  DPI 
exchanges  its  $80x  of  DC  stock  for  $60x  of 
FA  stock  and  the  $20x  of  inventory,  and  FP 
exchanges  its  $20x  of  DC  stock  for  $20x  of 
FA  stock. 

(ii)  Result.  (A)  The  requirement  of 
paragraph  (c)(1)  of  this  section  is  satisfied 
because  DC  is  controlled  (within  the  meaning 
of  section  368(c))  by  five  or  fewer  domestic 
corporations  immediately  before  the 
reorganization  (in  this  case,  by  a  single 
domestic  corporation,  DPI).  The  fact  that  the 
$20x  of  inventory  is  not  transferred  to  FA, 
but  is  instead  distributed  solely  to  DPI,  does 
not  change  the  analysis  of  the  control 
requirement.  The  control  requirement  is 
determined  immediately  before  the 
reorganization,  and  is  not  affected  by 
distributions  of  property. 

(B)  Pursuant  to  the  general  rule  of 
paragraph  (f)(7)  of  this  section,  the  ownership 
interest  percentages  of  DPI  and  FP 
immediately  before  the  reorganization  would 
be  80%  ($80x/($80x  +  $20x))  and  20%  ($20x/ 
($80x  +  $20x)),  respectively.  In  this  case, 
however,  the  distribution  of  the  $20x 
inventory  to  DPI  is  taken  into  account  for 
purpo.ses  of  computing  the  ownership 
interest  percentage  of  DPI  and  FP  because 
the  inventory  is  not  provided  by  FA  to  DC 
in  the  section  361  exchange.  With  respect  to 
DPI,  the  numerator  of  the  ownership  interest 
percentage  computation  is  $60x,  computed  as 
the  fair  market  value  of  DC  stock  owned  by 
DPI  immediately  before  the  reorganization 
but  reduced  by  the  fair  market  value  of  the 
inventory  distributed  to  DPI  ($80x  less 
$20x).  With  respect  to  FP,  the  numerator  of 
the  ownership  interest  percentage 
computation  is  $20x,  the  fair  market  value  of 
the  stock  owned  by  FP  immediately 
before  the  reorganization.  With  respect  to 
both  DPI  and  FP,  the  denominator  of  the 
ownership  interest  percentage  computation  is 
$80x,  computed  as  the  fair  market  value  of 


all  DC  stock  immediately  before  the 
reorganization,  but  reduced  by  the  fair 
market  value  of  the  inventory  distributed  to 
DPI  (SlOOx,  less  $20x).  Accordingly,  the 
ownership  interest  percentage  of  DPI  is  75% 
($60x/$80x),  and  the  ownership  interest 
percentage  of  FP  is  25%  ($20x/$80x). 

(h)  Applicable  cross-references.  For 
rules  relating  to  the  character,  .source, 
and  adjustments  resulting  from  gain 
recognized  hy  a  U.S.  transferor  under 
section  367(a),  see  §  1.367(a)- 
l(b)(4)(i)(B)  and  §  1.367(a)-lT(b)(4).  For 
rules  relating  to  transfers  of  stock  or 
securities  in  a  section  361  exchange,  see 
§  1.367(a)-37'(e).  For  rules  relating  to  the 
acquisition  of  the  stock  or  assets  of  a 
foreign  corporation  by  another  foreign 
corporation,  see  §  1.367(b)-4.  For  rules 
relating  to  transfers  of  section  367(d) 
property  by  a  U.S.  transferor  to  a  foreign 
corporation,  see  .section  367(d).  For 
rules  relating  to  distributions  of  stock  of 
a  foreign  corporation  by  a  domestic 
corporation  under  section  355  or  361, 

.see  §§  1.367(b)-5,  1.367(e)-l,  and 
1.1248(0-1  through  1.1248(0-3.  For 
additional  rules  relating  to  certain 
reporting  requirements  of  a  U.S. 
transferor,  see  §  1.6038B-1.  For  rules 
regarding  expatriated  entities,  .see 
section  7874  and  the  regulations  under 
that  section. 

(i)  [Reserved]. , 

(j)  Effective/applicability  date.  This 
section  applies  to  transfers  occurring  on 
or  after  April  18,  2013. 

■  Par.  6.  Section  1.367(a)-8  is  amended 
by: 

■  1.  Adding  paragraph  (c)(6). 

■  2.  Revising  the  first  sentence  of 
paragraph  (j)(9). 

The  addition  and  revi.sion  read  as 
follows: 

§  1 .367(a)-8  Gain  recognition  agreement 
requirements. 

* 

(c)  *  *  * 

(6)  Cross-reference.  For  gain 
recognition  agreements  entered  into 
pursuant  to  certain  outbound  asset 
reorganizations,  see  §  1.367(a)-3T(e)(6). 

*  *  ★  ★  * 

())*  *  * 

(9)  Gain  recognition  agreement  filed 
in  connection  with  indirect  stock 
transfers  and  certain  triangular  asset 
reorganizations.  With  respect  to  a  gain 
recognition  agreement  entered  into  in 
connection  with  an  indirect  stock 
transfer  (as  defined  in  §  1.367(a)-3(d)), 
or  a  triangular  asset  reorganization 
described  in  §  1.367(a)-3T(e)(6)(iv),  an 
indirect  disposition  of  the  transferred 
stock  or  securities.  *  *  * 

*  *  ic  -k  * 

■  Par.  7.  Section  1.367(b)-0  is  amended 
by: 


■  1.  Revising  the  entry  for  §  1.367(b)- 
4(b)(l)(ii). 

■  2.  Revising  the  heading  for  §  1.367(b)- 
6. 

■  3.  Revising  the  entry  for  §  1.367(b)- 
6(a). 

The  revisions  read  as  follows: 

§  1 .367(b)-0  Table  of  contents. 

k  k  k  it  k 

§  1 .367(b>-4  Acquisition  of  foreign 
corporate  stock  or  assets  by  a  foreign 
corporation  in  certain  nonrecognition 
transactions. 

k  k  k  k  k 

(b)  *  *  * 

(D*  *  * 

(ii)  Special  Rules 


§  1 .367f b>-6  Effective/applicabiiity  dates 
and  coordination  rules. 

(a)  Effective/applicabiiity  dates 

k  k  k  k  k 

■  Par.  P  Section  1 .367(b)-4  is  amended 
by: 

■  1.  Revising  paragraph  (a). 

■  2.  Revising  paragraphs  (b)(l)(i)(B)(2), 
(b)(l)(ii),  and  (b)(l)(iii).  Example  4. 

m  3.  Adding  paragraph  (b)(l)(iii), 
Example  5. 

The  revisions  and  addition  read  as 
follows: 

§  1 .367(b)-4  Acquisition  of  foreign 
corporate  stock  or  assets  by  a  foreign 
corporation  in  certain  nonrecognition 
transactions. 

(a)  Scope.  This  section  applies  to  an 
acquisition  by  a  foreign  corporation  (the 
foreign  acquiring  corporation)  of  the 
stock  of  a  foreign  corporation  in  an 
exchange  described  in  section  351  or  of 
the  stock  or  assets  of  a  foreign 
corporation  in  a  reorganization 
described  in  section  368(a)(1)  (in  either 
case,  the  foreign  acquired  corporation). 
For  rules  applicable  when,  pursuant  to 
section  304(a)(1),  a  foreign  acquiring 
corporation  is  treated  as  acquiring  the 
stock  of  a  foreign  acquired  corporation 
in  a  transaction  to  which  s.ection  351(a) 
applies,  see  §  1.367(b)-4T(e).  For 
purposes  of  this  section,  the  term 
triangular  reorganization  means  a 
reorganization  described  in  §  1.358- 
6(b)(2)(i)  through  (b)(2)(v)  (forward 
triangular  merger,  triangular  C 
reorganization,  reverse  triangular 
merger,  triangular  B  reorganization,  and 
triangular  G  reorganization, 
respectively).  In  the  case  of  a  triangular 
reorganization  other  than  a  rever.se 
triangular  merger,  the  surviving 
corporation  is  the  foreign  acquiring 
corporation  that  acquires  the  assets  or 
stock  of  the  foreign  acquired 
corporation,  and  the  reference  to 
controlling  corporation  (foreign  or 
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domestic)  is  to  the  corporation  that 
controls  the  surviving  corporation.  In 
the  case  of  a  reverse  triangular  merger, 
the  surviving  corporation  is  the  entity 
that  survives  the  merger,  and  the 
controlling  corporation  (foreign  or 
domestic)  is  the  corporation  that  before 
the  merger  controls  the  merged 
corporation.  In  the  case  of  a  reverse 
triangular  merger,  this  section  applies  if 
stoclt  of  the  foreign  surviving 
corporation  is  exchanged  for  stoclc  of  a 
foreign  corporation  in  control  of  the 
merging  corporation;  in  such  a  case,  the 
foreign  surviving  corporation  is  treated 
as  a  foreign  acquired  corporation  for 
purposes  of  this  section.  A  foreign 
corporation  that  undergoes  a 
reorganization  described  in  section 
368(a)(1)(E)  is  treated  as  both  the  foreign 
acquired  corporation  and  the  foreign 
acquiring  corporation  for  purposes  of 
this  section.  See  §  1.367(a)-3(b)(2)  for 
transactions  subject  to  the  concurrent 
application  of  sections  367(a)  and  (b). 

(b)  *  *  * 

(1)  *  *  * 

(1)  *  *  * 

*  *  « 

(2)  Immediately  after  the  exchange, 
the  foreign  acquiring  corporation  or  the 
foreign  acquired  corporation  (in  the  case 
of  the  acquisition  of  the  stock  of  a 
foreign  acquired  corporation)  is  not  a 
controlled  foreign  corporation  as  to 
which  the  United  States  person 
described  in  paragraph  (b)(l)(i)(A)  of 
this  section  is  a  section  1248 
shareholder. 

(ii)  Speciol  rulas — (A)  Receipt  of 
foreign  stock  in  an  exciiange  to  which 
§  1.367(a)-7(c)  applies.  If  an  exchanging 
shareholder  is  a  domestic  corporation 
that  transfers  stock  of  a  foreign  acquired 
corporation  in  an  exchange  under 
.section  361(a)  or  (b)  (.section  361 
exchange)  to  which  the  exception  to 
section  367(a)(5)  in  §  1.367(a)-7(c) 
applies,  and  the  exchanging  shareholder 
receives  stock  in  either  t,he  foreign 
acquiring  corporation  or  foreign 
controlling  corporation  (in  the  case  of  a 
triangular  reorganization),  such 
exchange  will  not  be  described  in 
paragraph  (b)(l)(i)  of  this  section  only  if 
immediately  after  the  exchanging 
shareholder’s  receipt  of  the  foreign  stock 
in  the  section  361  exchange,  but  prior 
to,  and  without  taking  into  account,  the 
exchanging  shareholder’s  distribution  of 
the  foreign  stock  under  section 
361(c)(1),  the  foreign  acquired 
corporation,  foreign  acquiring 
corporation,  and  foreign  controlling 
corporation  (in  the  case  of  a  triangular 
reorganization)  are  controlled  foreign 
corporations  as  to  which  the  exchanging 
shareholder  is  a  section  1248 
shareholder.  See  paragraph  (b)(l)(iii)  of 


this  section,  Example  4,  for  an 
illustration  of  this  rule.  If  an  exchange 
is  not  described  in  paragraph  (b)(l)(i)  of 
this  section  as  a  result  of  the  application 
of  this  paragraph,  see  §§  1.1248(f)- 
1(b)(3)  and  1.1248(f)-2(c),  as  applicable. 
For  adjustments  to  the  basis  of  stoc:k  of 
the  foreign  surviving  corporation  in 
certain  triangular  reorganizations,  see 
paragraph  (b)(l)(ii)(B)(2)(/)  of  this 
section. 

(B)  Special  rules  for  certain  triangular 
reorganizations — (1)  Receipt  of  domestic 
stock.  In  the  ca.se  of  a  triangular 
reorganization  in  which  the  stock 
received  in  the  exchange  is  stock  of  a 
domestic  controlling  corporation,  such 
exchange  is  not  described  in  paragraph 
(b)(l)(i)  of  this  section  if  immediately 
after  the  exchange  the  following  foreign 
corporations  are  controlled  foreign 
corporations  as  to  which  the  domestic 
controlling  corporation  is  a  section  1248 
shareholder — 

(i)  The  foreign  acquired  corporation 
and  foreign  surviving  corporation,  in  the 
case  of  a  .section  354  exchange  of  the 
stock  of  the  foreign  aqquired  corporation 
pursuant  to  a  triangular  B 
reorganization. 

(/;J  The  foreign  surviving  corporation, 
in  the  ca.se  of  a  section  354  or  section 
356  exchange  of  the  stock  of  the  foreign 
acquired  corporation  pursuant  to  a 
forward  triangular  merger,  triangular  C 
reorganization,  reverse  triangular 
merger,  or  triangular  G  reorganization. 
See  paragraph  (b)(l)(iii)  of  this  .section. 
Example  3B  for  an  illustration  of  this 
rule. 

[Hi]  The  foreign  acquired  corporation 
and  foreign  surviving  corporation,  in  the 
case  of  a  section  361  exchange  of  the 
stock  of  the  foreign  acquired  corporation 
by  an  exchanging  shareholder  that  is  a 
foreign  corporation  described  in 
paragraph  (b)(l)(i)(A)(2)  of  this  .section 
and  that  is  a  foreign  acquired 
corporation  the  assets  of  which  are 
acquired  in  a  triangular  reorganization 
described  in  paragraph  (b)(l)(ii)(B)(7)(ij) 
of  this  section. 

(jV)  The  foreign  acquired  corporation 
and  foreign  surviving  corporation,  in  the 
case  of  a  section  361  exchange  of  the 
stock  of  the  foreign  acquired  corporation 
by  an  exchanging  shareholder  that  is  a 
domestic  corporation  described  in 
paragraph  (b)(l)(i)(A)(l)  of  this  section 
and  that  is  acquired  in  a  triangular 
reorganization  to  which  the  exception  to 
section  367(a)(5)  in  §  1.367(a)-7(c) 
applies.  See  paragraph  (b)(l)(iii)  of  this 
section.  Example  5  for  an  illustration  of 
this  rule. 

(2)  Adjustments  to  basis  of  stock  of 
foreign  surviving  corporation — (/) 
Section  361  exchanges  to  which 
§  1.367(a)-7(c)  applies.  If  stock  of  the 


foreign  acquired  corporation  is  acquired 
by  the  foreign  surviving  corporation  in 
a  section  361  exchange  by  reason  of 
triangular  reorganization  (other  than  a 
triangular  B  reorganization)  to  which 
the  exception  to  section  367(a)(5) 
provided  in  §  1.367(a)-7(c)  applies,  and 
if  paragraph  (b)(l)(i)  of  this  section  does 
not  apply  to  the  section  361  exchange 
by  reason  of  (b)(l)(ii)(A)  of  this  section 
(if  the  stock  received  is  stock  of  a 
foreign  controlling  corporation)  or  by 
rea.son  of  (b)(l)(ii)(B)(  l)(iV)  of  this 
section  (if  the  stock  received  is  stock  of 
a  dome.stic  controlling  corporation), 
then  the  controlling  corporation  (foreign 
or  dome.stic)  mu.st  apply  the  principles 
of  §  1.367(b)-13  to  adjust  the  basis  of  the 
stock  of  the  foreign  surviving 
corporation  so  that  the  section  1248 
amount  in  the  stock  of  the  foreign 
acquired  corporation  (determined  when 
the  foreign  surviving  corporation 
acquires  such  stock)  is  reflected  in  the 
stock  of  the  foreign  .surviving 
corporation  immediately  after  the 
exchange.  See  paragraph  (b)(l)(iii)  of 
this  section,  Example  5,  for  an 
illu.stration  of  this  rule. 

(/7)  Other  exchanges.  See  §  1.367(b)- 
13  for  rules  regarding  the  adjustment  to 
the  basis  of  the  stock  of  the  foreign 
surviving  corporation  in  exchanges 
pursuant  to  triangular  reorganizations 
that  are  not  subject  to  paragraph 
(b)(l)(ii)(B)(2)(y)  of  this  section. 

(iii)  *  *  * 

Example  4.  (i)  Facts.  DCl,  a  domestic 
corporation,  owns  all  of  the  outstanding 
stock  of  DC2,  a  domestic  corporation.  DC2 
owns  various  assets,  including  all  of  the 
outstanding  stock  of  Fr,2,  a  foreign 
corporation.  The  stock  of  FC2  has  a  value  of 
$100,  and  DC2  has  a  basis  of  $30  in  the  stock. 
The  section  1248  earnings  and  profits  ' 
attributable  to  the  FC2  stock  held  by  DC2  is 
$20.  DC2  does  not  own  any  stock  other  than 
the  FC2  stock.  FCl  is  a  foreign  corporation 
that  is  unrelated  to  DCl.  DC2,  and  FC2.  In 
a  reorganization  described  in  section 
368(a)(1)(C),  FCl  acquires  all  of  the  a.ssets  of 
DC2  in  exchange  for  the  assumption  of  DC2’s 
liabilities  and  voting  stock  of  FCl  that 
represents  20%  of  the  outstanding  voting 
stock  of  FCl.  DC2  di.stributes  the  FCl  stock 
to  DCl  under  section  361(c)(1),  and  the  DC2 
stock  held  by  DCl  is  canceled.  The  exception 
to  section  367(a)(.'>)  provided  in  §  1.367(a)- 
7(c)  applies  to  the  section  361  exchange.  DCl 
properly  files  a  gain  recognition  agreement 
that  satisfies  the  conditions  of  §§  1.367(a)- 
3T(e)(6)  and  1.367(a)-8  to  qualify  for 
nonrecognition  treatment  under  .section 
367(a)  with  respect  to  DC2’s  transfer  of  the 
FC2  stock  to  FCl.  See  §  1.367(a)-3T(e).  FCl 
is  not  a  surrogate  foreign  corporation  (within 
the  meaning  of  section  7874)  because  DCl 
does  not  hold  at  lea.st  60%  of  the  stock  of  FCl 
by  reason  of  holding  stock  of  DC2. 

(ii)  Result.  DC2,  the  exchanging 
shareholder,  is  a  U.S.  person  and  a  section 
1248  shareholder  with  respect  to  FC2,  the 
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foniign  acquired  corporation.  Whether  DC2  is 
re()uired  to  include  in  income  the  section 
1248  amount  attrilmtable  to  the  FC2  stock 
under  paragraph  (b)(l)(i)  of  this  section 
depends  on  whether,  immediately  after  DC2’s 
section  .361  exchange  of  the  FC2  stock  for 
FCl  stor;k  (and  before  the  distribution  of  the 
F(;i  stock  to  DCl  under  sef:tion  361(c)(1)), 

FCl  and  FC2  are  controlled  foreign 
corporations  as  to  which  DC2  is  a  set;tion 
1248  shareholder.  See  paragraph  (b)(l)(ii)(A) 
of  this  section.  If,  immediately  after  the 
section  361  exchange  (and  before  the 
distribution  of  the  FCl  stock  to  DCl  under 
section  361(c)(1)),  FCl  and  FC2  are  both 
controlled  foreign  corporations  as  to  which 
D(;2  is  a  section  1248  shareholder,  then  DC2 
is  not  required  to  include  in  income  the 
.section  1248  amount  attributable  to  the  FC2 
stock  under  paragraph  (b)(l)(i)  of  this  section 
b(!causo  neither  condition  in  paragraph 
(b)(l)(i)(B)  of  this  section  is  satisfied. 
Alternatively,  if  immediately  after  the  section 
361  exchange  (and  before  the  distribution  of 
the  FCl  stock  to  DCl  under  .section  361(c)(1)) 
either  FCl  or  FC2  is  not  a  controlled  foreign 
corporation  as  to  which  DC2  is  a  section  1248 
shareholder,  then,  pursuant  to  paragraph 
(b)(l)(i)  of  this  section,  DC2  must  include  in 
income  the  section  1248  amount  attrffiutable 
to  the  FC2  stock.  For  the  treatment  of  DC2’s 
transfer  of  assets  other  than  the  FC2  stock  to 
FCl,  see  section  367(a)(1)  and  (a)(3)  and  the 
regulations  under  that  section.  Furthermore, 
because  DC2’s  transfer  of  any  other  assets  to 
FCl  is  pursuant  to  a  section  361  exchange, 

.sec  .section  367(a)(.‘i)  and  §  1.367(a)-7.  If  any 
of  the  assets  transferred  are  intangible  assets 
for  purposes  of  section  367(d),  see  section 
367(d),  With  respect  to  DC2’s  distribution  of 
the  F(]l  stock  to  DCl  under  section  361(c)(1), 
.see  section  1248(f)(1),  and  §§  1.1248(0-1  and 
1.1248(0-2. 

Example  5.  (i)  Facts.  DCl,  a  domestic 
{:orporation,  wholly  owns  DC2,  a  domestic 
corporation.  The  DC2  stock  has  a  SlOOx  fair 
market  value,  and  DCl  ^as  a  basis  of  $30x 
in  the  stock.  DC2’s  only  asset  is  all  of  the 
outstanding  stock  of  F(;2,  a  foreign 
corporation.  The  FC2  stock  has  a  SlOOx  fair 
market  value,  and  DC2  has  a  basis  of  $30x 
in  the  stock.  There  are  $20x  of  earnings  and 
profits  attributahle  to  the  FC2  stock  for 
purposes  of  section  1248.  IJ.SP,  a  dome.stic 
corporation  unrelated  to  DCl.  DC2.  and  FC2. 
wholly  owns  FCl,  a  foreign  corporation.  In 
a  triangular  reorganization  described  in 
section  368(a)(1)(C),  DC2  transfers  all  the  FC2 
stock  to  FCl  in  exchange  solely  for  voting 
stoc;k  of  USP,  and  distributes  the  USP  stock 
to  DCl  under  section  361(c)(1).  DCl 
exchanges  its  1X12  stock  for  the  USP  stock 
under  section  354.  DC2's  transfer  of  the  FC2 
stoc:k  to  FCl  is  described  in  section  361(a) 
and  therefore,  under  section  367(a)(5)  and 
§  1.367(a)-7,  is  generally  subject  to  section 
367(a)(1).  However,  the  exception  to  .section 
367(a)(5)  provided  in  §  1.367(a)-7(c)  applies 
to  the  section  361  exchange.  In  addition,  DCl 
is  not  required  to  adjust  the  basis  of  its  USP 
stock  (determined  umler  .section  358)  under 
.section  367(a)(5)  and  §  1..367(a)-7(c)(3).  DCl 
properly  files  a  gain  recognition  agreement 
that  satisfies  the  conditions  of  §§  1.3B7(a)- 
3T(e)(6)  and  1.367(a)-8  to  qualify  for 
nonrecognition  treatment  under  section 


367(a)  with  respect  to  DC2’.s  transfer  of  the 
FC2  stock  to  FCl.  See  §  1.367(a)-3T(e). 

(ii)  llesult.  Immediately  after  the  exchange, 
FCl  and  FC2  are  controlled  foreign 
corporations  as  to  which  U.SP  is  a  section 
1248  shareholder  because  USP  directly  and 
indirectly  owns  all  the  FCl  stock  and  FC2 
stock,  respectively.  Because  UC2  receives 
stock  of  a  domestic  corporation  (U.SP)  in 
exchange  for  the  FC2  stock  and,  immediately 
after  the  exchange,  FCl  and  FC2  are 
controlled  foreign  corporations  as  to  which 
U.SP  is  a  section  1248  shareholder,  DC2’s 
exchange  of  the  FC2  stock  for  the  USP  stock 
is  not  described  in  paragraph  (b)(l)(i)  of  this 
section.  See  paragraph  (b)(l)(ii)(B)(l)(iV)  of 
this  section.  Therefore,  DC2  is  not  required 
to  include  in  income  the  section  1248 
iMnount  in  the  FC2  stock.  Under  paragraph 
(b)(l)(ii)(B)(2)(/)  of  this  .section,  U.SP  must 
apply  the  principles  of  §  1.367(b)-13  to 
adjust  the  basis  of  its  FCl  .stock  to  preserve 
the  section  1248  amount  ($20x)  in  the  FC2 
stock.  Under  the  principles  of  §  1.367(b)-13, 
each  share  of  F'’Cl  stiick  held  by  U.SP  after  the 
exchange  must  be  divided  into  portions,  one 
portion  attributable  to  the  FCl  stoc;k  owned 
before  the  exchange  and  one  portion 
attributable  to  the  FC,2  stock  received  in  the 
exchange.  The  S30x  basis  in  the  FC2  stock 
and  the  $20x  earnings  and  profits  attributable 
to  the  FC2  stock  befon;  the  exchange  are 
attributable  to  the  divided  portions  of  the 
FCl  stock  to  which  the  FC2  stock  relates. 

*  *  ★  ★  * 

■  Par.  9.  Section  1.367(b)-fi  is  amended 
by  revising  the  .section  heading  and 
paragraph  {a)(l)  to  read  as  follows: 

§  1 .367(b)-6  Effective/applicability  dates 
and  coordination  rules. 

(a)  Effective/applicability  dates — (1) 

In  general,  (i)  Except  as  otherwise 
provided  in  this  paragraph  (a)(1)  and 
paragraph  (a)(2)  of  this  section, 

§§  1.367(b)-l  through  1.367(b)-5,  and 
this  section,  apply  to  section  367(b) 
exchanges  that  occur  on  or  after 
February  23,  2000. 

(ii)  The  rules  of  §§  1.367(b)-3  and 
1.367(b)-4,  as  they  apply  to 
reorganizations  described  in  section 
3B8(a)(l)(A)  (including  reorganizations 
de.scribed  in  section  368(a)(2)(D)  or 
(a)(2)(E))  involving  a  foreign  acquiring 
or  foreign  acquirer!  corporation,  apply 
only  to  transfers  occurring  on  or  after 
January  23,  2006. 

(iii)  The  second  sentence  of  paragraph 
§  1.367(b)-4(a)  applies  to  .section 
304(a)(1)  transsactions  occurring  on  or 
after  February  23,  2006;  however, 
taxpayers  may  rely  on  this  sentence  for 
all  section  304(a)(1)  transactions 
occurring  in  open  taxable  years. 

(iv)  Section  1.367(b)-l(c)(2)(v), 
(c)(3)(ii)(A),  (c)(4)(iv),  (c)(4)(v), 

§  1.367(b)-2(j)(l)(i)  and  (1),  and 
§  1.367(b)-3(e)  and  (f),  apply  to  section 
367(b)  exchanges  that  occur  on  or  after 
November  6,  2006.  For  guidance  with 
respect  to  §  1.367(b)-l(c)(3)(ii)(A), 


(c)(4)(iv),  and  (c)(4)(v)  and  §  1.367(b)- 
2(j)(l)(i)  for  exchanges  that  occur  before 
November  6,  2006,  .see  26  CFR  part  1 
revised  as  of  April  1,  2006. 

(v)  Section  1.367(b)-4(a),  §  1.367(b)- 
4(b)(l)(i)(B)(2),  §  1.367(b)-4(b)(l)(ii), 

§  1.367(b)— 4(b)(l)(iii),  Example  4  and 
Example  5  apply  to  section  367(b) 
exchanges  that  occur  on  or  after  April 
18,  2013.  For  guidance  with  respect  to 
§  1.367(b)-4(a).  §  1.367(b)- 
.  4(b)(l)(i)(B)(2),  §  1.367(b)-4(b)(l)(ii)  and 
§  1..367(b)— 4(b)(l)(iii),  Example  4,  for 
exchanges  that  occur  before  April  18, 
2013,  .see  26  CFR  part  1  revised  as  of 
April  1,  2012. 

***** 

■  Par.  10.  Section  1.367(e)-l  is 
amended  by: 

■  1.  Revising  the  fifth  sentence  of 
paragraph  (a). 

■  2.  Revising  paragraph  (e). 

■  3.  Revising  the  paragraph  (f)  subject 
heading. 

■  The  revisions  read  as  follows: 

§  1 .367(e)-1  Distributions  described  in 
section  367(e)(1 ). 

(a)  Purpose  and  scope.  *  *  * 
Paragraph  (e)  of  this  section  provides 
cross-references.  *  *  * 
***** 

(e)  Cross-references.  For  additional 
rules  relating  to  the  distribution  of  the 
stock  of  a  foreign  corporation  by  a 
domestic  corporation,  .see  §§  1.367(a)- 
3  r(e).  1.367(a)-7,  1.367(b)-5,  and 
1.1248(f)-l  through  1.1248(0-3.  See  the 
regulations  under  section  60388  for 
reporting  requirements  for  di.stributions 
under  this  section. 

(0  Effective/applicability  date.  *  *  * 
***** 

■  Par.  11-12.  In  §  1 .1248-1 ,  for  each 
entry  in  the  table  below  in  the  “Set:tion” 
column,  remove  the  language  in  the 
“Remove”  column  and  add  the  language 
in  the  “Add”  column  in  its  place,  and: 

■  1.  Revise  paragraphs  (c)  and  (e). 

■  2.  Add  paragraph  (g)(3). 


Section 

Remove 

Add 

1.1248-l(a)(1),  second 

1248(f)  .. 

1248(g). 

to  last  sentence. 

1.1248-1(a)(1),  last 

1248(g) 

1248(h). 

sentence. 

1.1248-3(a)(6),  first 

1.1248- 

1.1248- 

sentence. 

4. 

2. 

1.1248-3(a)(6),  first 

1.1248- 

1.1248- 

sentence. 

7. 

8. 

1.1248-7(a)(1),  second 

1248(g) 

1248(h). 

to  last  sentence. 

§1.1 248-1  T reatment  of  gain  from  certain 
sales  or  exchanges  of  stock  in  certain 
foreign  corporations. 

***** 

(c)  Gain  recognized.  Section  1248(a) 
applies  to  a  sale  or  exchange  of  stock  in 
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a  foreign  corporation  only  if  gain  is 
recognized  in  whole  or  in  part  upon  the 
sale  or  exchange.  Thus,  for  example,  if 
a  United  States  person  exchanges  stock 
in  a  foreign  corporation  and  no  gain  is 
recognized  on  the  exchange  under 
section  332,  351,  354,  355,  356,  or  361, 
taking  into  account  the  application  of 
section  367,  then  no  amount  is 
includible  in  the  gross  income  of  the 
person  as  a  dividend  under  section 
1248(a).  But  see  §§  1.1248(f)-l  and 
1.1248(0-2,  providing  that  a  domestic 
distributing  corporation  must  include  in 
gross  income  amounts  under  section 
1248(0  as  a  result  of  certain  foreign 
stock  distributed  pursuant  to  section 
337,  355(c)(1),  or  361(c)(1)  (in  certain 
cases  without  regard  to  the  amount  of 
gain  realized  by  the  domestic 
distributing  corporation  in  the 
distribution). 

***** 

(e)  Exceptions.  Under  section  1248(g), 
this  section  and  §§  1.1248-2  through 
1.1248-8  do  not  apply  to: 

(1)  Di.stributions  to  which  section  303 
(relating  to  distributions  in  redemption 
of  stock  to  pay  death  taxes)  applies;  or 

(2)  Any  amount  to  the  extent  that  the 
amount  is,  under  any  other  provision  of 
the  Internal  Revenue  Code  (Code), 
treated  as — 

(i)  A  dividend; 

(ii)  Gain  from  the  sale  of  an  asset 
which  is  not  a  capital  asset;  or 

(iii)  Gain  from  the  sale  of  an  asset 
held  for  not  more  than  1  year. 
***** 

(g)  Effective/applicability  date.  *  *  * 

(3)  Paragraphs  (c)  and  (e)  of  this 
section  apply  to  transactions  occurring 
on  or  after  April  18,  2013. 

■  Par.  13.  Section  1.1248-6  is  amended 
by: 

■  1.  Adding  a  sentence  at  the  end  of 
paragraph  (a). 

■  2.  Adding  paragraphs  (d)  and  (e). 

The  additions  read  as  follows: 

§1.1248-6  Sale  or  exchange  of  Stock  in 
certain  domestic  corporations. 

(a)  *  *  *  See  paragraph  (d)  of  this 
section  for  a  rule  suspending  the 
application  of  this  section  in  certain 
circumstances. 

***** 

(d)  Temporary  suspension  of  section 
1248(e).  Section  1248(e)  and  the  rules  of 
this  section  do  not  apply  to  a  sale, 
exchange,  or  other  disposition  of  the 
stock  of  a  domestic  corporation  during 

a  period  when  capital  gains  are  taxed  at 
a  rate  that  equals  or  exceeds  the  rate  at 
which  ordinary  income  is  taxed. 

(e)  Effective/applicability  date. 
Paragraph  (d)  of  this  section  applies  to 
a  sale,  exchange,  or  other  disposition  of 


the  stock  of  a  domestic  corporation  on 
or  after  September  21,  1987. 

■  Par.  14.  Section  1.1248-8  is  amended 
by: 

■  1.  Revising  paragraphs  (a)(3), 
(b)(l)(iv)(A),  and  (b)(2)(i). 

■  2.  Adding  paragraph  (b)(2)(iv). 

■  3.  Revising  paragraph  (d). 

The  revisions  and  addition  read  as 
follows: 

§1.1 248-8  Earnings  and  profits 
attributable  to  stock  following  certain  non¬ 
recognition  transactions. 

(a)  *  *  * 

(3)  Section  381  transactions.  Stock  of 
a  foreign  corporation  that  receives  assets 
in  a  transfer  to  which  section  361(a)  or 
(b)  applies  in  connection  with  a 
reorganization  described  in  section 
368(a)(1)(A),  (C),  (D),  (F),  or  (G),  or  in  a 
distribution  to  which  section  332 
applies,  and  to  which  section 
381(c)(2)(A)  and  §  1.381(c)(2)-l(a) 
apply.  See  paragraph  (b)(6)  of  this 
section;  or 

***** 

(b)  *  *  * 

(1)  *  *  * 

(iv)  *  *  * 

(A)  In  a  restructuring  transaction 
qualifying  as  a  nonrecognition 
transaction  within  the  meaning  of 
section  7701(a)(45)  and  described  in 
section  354,  356,  or  361(a)  or  (b),  stock 
in  an  acquired  corporation  for  stock  in 
either  a  foreign  acquiring  corporation  or 
a  foreign  corporation  that  is  in  control, 
within  the  meaning  of  section  368(c),  of 
an  acquiring  corporation  (whether 
domestic  or  foreign);  or 
***** 

(2)  *  *  * 

(i)  Exchanging  shareholder  exchanges 
property  that  is  not  stock  of  a  foreign 
acquired  corporation  with  respect  to 
which  the  exchanging  shareholder  is  a 
section  1 248  shareholder  or  a  foreign 
corporate  shareholder.  Except  as 
provided  in  paragraph  (b)(2)(iv)  of  this 
section,  where  the  exchanging 
shareholder  exchanges  in  a  restructuring 
transaction  property  that  is  not  stock  of 
a  foreign  acquired  corporation  with 
respect  to  which  the  exchanging 
shareholder  is  a  section  1248 
shareholder  or  a  foreign  corporate 
shareholder  immediately  before  the 
transaction,  the  earnings  and  profits 
attributable  to  the  stock  that  the 
exchanging  shareholder  receives  in  the 
restructuring  transaction  will  be 
determined  in  accordance  with 
§  1.1248-2  or  §  1.1248-3,  whichever  is 
applicable,  without  regard  to  any 
portion  of  the  section  1223(1)  holding 
period  in  that  stock  that  is  before  the 


restructuring  transaction.  See  paragraph 
(b)(7).  Example  1  of  this  section. 
***** 

(iv)  Exchanging  shareholder 
exchanges  stock  of  a  domestic  acquired 
corporation  for  stock  of  a  foreign 
corporation  with  respect  to  which  the 
exchanging  shareholder  is  a  section 
1248  shareholder  after  the  exchange.  If 
there  is  a  restructuring  transaction 
de.scribed  in  §  1.1248(f)-l(b)(3)  to  which 
the  exception  provided  by  §  1.1248(f)- 
2(c)  applies  with  respect  to  a 
distribution  by  a  domestic  acquired 
corporation  of  stock  of  a  foreign 
corporation  to  one  or  more  exchanging 
shareholders,  the  earnings  and  profits 
attributable  to  a  portion  of  a  share  of 
stock  as  provided  under  §  1.1248(f)- 
2(c)(2)  (or  a  whole  share,  if  no  division 
is  required)  will  be  determined  pursuant 
to  paragraphs  (b)(2)(iv)(A)  and 
(b)(2)(iv)(B)  of  this  section. 

(A)  The  earnings  and  profits 
attributable  to  a  portion  of  .a  share  of 
stock  as  provided  under  §  1.1248(0- 
2(c)(2)ti)  (or  a  whole  share,  if  no 
division  is  required)  will  be  determined 
in  accordance  with  §  1.1248-2  or 

§  1.1248-3  (and  this  section,  as 
applicable),  without  regard  to  any 
portion  of  the  section  1223(1)  holding 
period  in  that  portion  of  a  share  (or 
whole  share)  that  is  before  the 
restructuring  transaction. 

(B)  The  earnings  and  profits 
attributable  to  a  portion  of  a  share  of 
stock  as  provided  under  §  1.1248(f)- 
2(c)(2)(ii)  (or  whole  share,  if  no  division 
is  required)  is  the  amount  in  paragraph 
(b)(2)(iv)(B)(I)  of  this  section,  increased 
by  the  amounts  described  in  paragraph 
(b)(2)(iv)(B)(2)  of  this  section. 

(1)  The  amount  equal  to  the  product 
of  the  ratio  of  the  value  of  the  share  of 
stock  to  the  value  of  all  shares  of  stock 
received  by  the  exchanging  shareholder 
multiplied  by  the  amount  in  paragraph 
(b)(2)(iv)(B)(l)(i)  of  this  section,  reduced 
by  the  amount  in  paragraph 
(b)(2)(iv)(B)(l)(ij)  of  this  section. 

(/)  The  amount  equal  to  the  product  of 
the  exchanging  shareholder’s  ownership 
interest  percentage  (within  the  meaning 
of  §  1.367(a)-7(f)(7))  in  the  domestic 
acquired  corporation  multiplied  by  the 
earnings  and  profits  attributable  to  the 
block  of  stock  of  the  foreign  corporation 
transferred  in  the  section  361  exchange 
that  relates  to  the  portion  (or  whole 
share),  determined  in  accordance  with 
§  1.1248-2  or  §  1.1248-3  (and  this 
section,  as  applicable)  immediately 
before  the  restructuring  transaction  (and 
without  taking  into  account  the 
application  of  sections  367  and  1248  to 
the  transfer  of  the  stock  of  the  foreign 
corporation  in  the  section  361 
exchange). 
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(//)  The  amount  of  any  dividend 
included  in  the  domestic  acquiring 
corporation's  gross  income  under 
section  1248(a)  on  the  transfer  of  the 
block  of  stock  of  the  foreign  corporation, 
which  relates  to  the  portion  or  whole 
share,  in  the  section  3H1  exchange  by 
reason  of  gain  recognized  under 
§§  1 .367(a)-6T  or  1 .367{a)-7(c)(2) 
attributable  to  the  exchanging 
shareholder. 

(2)  The  earnings  and  profits 
determined  in  accordance  with 
§  1.1248-2  or  §  1.1248-3  (and  this 
section,  as  applicable),  without  regard  to 
any  portion  of  the  section  1223(1) 
holding  period  in  that  stock  that  is 
before  the  restructuring  transaction.  See 
§  1.1248(f)-2(e),  Example  2  and 
Example  3. 

***** 

(d)  Effective/ applicability  dates — (1) 
General  rule.  Except  as  jrrovided  in 
paragraph  (d)(2)  of  this  section,  this 
section  applies  to  income  inclusions 
that  occur  on  or  after  July  30,  2007. 

(2)  Exception.  Paragraph  (b)(2)(iv)  of 
this  section  applies  to  restructuring 
transactions  occurring  on  or  after  April 
18,  2013. 

■  Par.  15.  Section  1.1248(f)-l  is  added 
to  read  as  follows; 

§1.1248(f)-1  Certain  nonrecognition 
distributions. 

(a)  Scope  and  purpose.  This  section 
and  §§  1.1248(0-2  and  1.1248(0-3 
provide  rules  under  .section  1248(0  that 
apply  when  a  domestic  corporation 
(domestic  distributing  corporation) 
distributes  stoc:k  of  a  foreign  corporation 
(foreign  distributed  corporation)  in  a 
distribution  to  which  section  337, 
355(c)(1),  or  361(c)(1)  applies.  Paragraph 

(b)  of  this  section  provides  the  general 
rule  that  requires  the  domestic 
di.stributing  corporation,  depending  on 
the  type  of  distribution,  to  include  in 
gross  income  either  the  section  1248 
amount  or  the  total  section  1248(f) 
amount.  Paragraph  (c)  of  this  section 
provides  definitions  that  apply  for 
purposes  of  this  section  and 
§§1.1248(0-2  and  1.1248(0-3.  Section 
1.1248(0-2  provides  exceptions  to  the 
general  rule  contained  in  paragraph  (b) 
of  this  section  that  apply,  depending  on 
the  type  of  di.stribution.  Section 
1.1248(0-3  provides  reasonable  cause 
relief  procedures  for  failures  to  timely 
comply  with  certain  filing  requirements 
and  effective/applicability  dates. 

(b)  General  rule — (1)  Section  337 
distribution.  This  paragraph  (b)(1) 
applies  if  a  domestic  distributing 
corporation  that  is  a  section  1248 
shareholder  of  a  foreign  distributed 
corporation  distributes  stock  of  the 
foreign  distributed  corporation  in  a 


distribution  to  which  section  337 
applies  (section  337  distribution). 

Except  as  provided  in  §  1.1248(f)-2(a), 
the  dome.stic  distributing  corporation 
must,  notwithstanding  any  other 
provision  of  subtitle  A  of  the  Internal 
Revenue  Code  (Code),  include  in  gross 
income  as  a  dividend  the  section  1248 
amount  with  respect  to  the  stock  of  the 
foreign  distributed  corporation.  This 
paragraph  (b)(1)  applies  only  to  the 
extent  the  domestic  di.stributing 
corporation  does  not  recognize  gain 
with  respect  to  the  stock  of  the  foreign 
distributed  corporation  as  a  result  of  the 
section  337  distribution  under  another 
provision  of  subtitle  A  of  the  Code. 

(2)  Existing  stock  distribution  under 
section  355  or  361.  This  paragraph  (b)(2) 
applies  to  the  extent  a  domestic 
distributing  corporation  distributes 
stock  of  the  foreign  distributed 
corporation  that  is  not  received  in  a 
section  361  exchange  that  is  part  of  the 
plan  of  distribution,  provided  the 
distribution  is  described  in  section 
355(c)(1)  or  section  361(c)(1)  (existing 
stock  distribution).  Except  as  provided 
in  §  1.1248(f)-2(b).  the  domestic 
distributing  corporation  must, 
notwithstanding  any  other  provision  of 
subtitle  A  of  the  Code,  include  in  gro.ss 
income  as  a  dividend  the  section  1248 
amount  with  respect  to  the  stock  of  the 
foreign  distributed  corporation.  This 
paragraph  (b)(2)  only  applies  to  the 
extent  the  domestic  distributing 
corporation  does  not  recognize  gain 
with  respect  to  the  stock  of  the  foreign 
distributed  corporation  as  a  result  of  the 
existing  stock  di.stribution  under 
another  provision  of  subtitle  A  of  the 
Code. 

(3)  New  stock  distribution  under 
section  361.  This  paragraph  (b)(3) 
applies  to  the  extent  a  domestic 
distributing  corporation  di.stributes 
stock  of  the  foreign  distributed 
corporation  that  is  received  in  a  .section 
361  exchange  that  is  part  of  the  plan  of 
di.stribution  (and,  to  the  extent 
applicable,  also  distributes  any  cash  or 
other  property),  provided  the 
distribution  is  described  in  section 
361(c)(1)  (new  stock  distribution). 
Except  as  provided  in  §  1.1248(f)-2(c), 
the  domestic  distributing  corporation 
must,  notwithstanding  any  other 
provision  of  subtitle  A  of  the  Code, 
include  in  gross  income  as  a  dividend 
the  total  section  1248(f)  amount  with 
respect  to  the  stock  of  each  foreign 
corporation  transferred  in  the  section 
361  exchange.  This  paragraph  (b)(3) 
applies  without  regard  to  the  amount  of 
gain  realized  by  the  domestic 
distributing  corporation  in  the  new 
stock  di.stribution. 


(c)  Definitions.  Except  as  otherwise 
provided,  the  following  definitions 
applv  for  purposes  of  this  section  and 
§§  l.'l248(f)-2  and  1.1248(f)-3: 

(1)  8()-percent  distributee  is  a 
corporation  described  in  section  337(c). 

(2)  Block  of  stock  has  the  meaning 
provided  in  §  1.1248-2(b). 

(3)  Distributee  is  a  shareholder  of  the 
domestic  distributing  corporation  that 
receives  one  or  more  shares  of  stock  of 
a  foreign  distributed  corporation  in  an 
existing  stock  distribution  (as  defined  in 
paragraph  (b)(2)  of  this  section)  or  a  new 
stock  distribution  (as  defined  in 
paragraph  (b)(3)  of  this  section). 

(4)  Hypothetical  section  1248  amount 
is,  with  respect  to  each  distributee  or 
non-stock  distributee,  the  amount  in 
paragraph  (c)(4)(i)  of  this  section, 
reduced  by  the  amount  in  paragraph 
(c)(4)(ii)  of  this  section  computed  with 
respect  to  the  stock  of  each  foreign 
corporation  transferred  in  the  section 
361  exchange  by  the  domestic 
distributing  corporation  for  which  there 
is  not  an  income  inclusion  under 
§1.367(b)-4(b)(l)(i). 

(i)  The  amount  that  the  domestic 
distributing  corporation  would  have 
included  in  income  as  a  deemed 
dividend  under  §  1.367(b)-4(b)(l)(i)  if 
the  requirements  of  §  1..367(b)- 
4(b)(l)(ii)(A)  (involving  the  receipt  of 
foreign  stock  in  an  exchange  to  which 
§  1.367(a)-7(c)  applies)  had  not  been 
satisfied  and  that  would  have  been 
attributable  to  such  distributee  or  non¬ 
stock  distributee  under  §  1.367(a)- 
7(e)(4)  (providing  rules  to  attribute 
deemed  income  inclusions  under 

§  1.367(b)-4  to  persons  described  in 
§1.367(a)-3T(e)(3)(iii)(A)). 

(ii)  The  amount  of  gain  recognized  by 
the  domestic  distributing  corporation 
under  §  1.367(a)-7(c)(2)  attributable  to 
such  distributee  or  non-stock  distributee 
and  allocable  to  the  .stock  of  such 
foreign  corporation  under  §  1.367(a)- 
7(e)(1),  but  only  to  the  extent  suc.h  gain 
is  treated  as  a  dividend  under  .section 
1248(a). 

(5)  Nonstock  distributee  is  a 
.shareholder  of  the  dome.stic  distributing 
corporation  that  receives  cash  or  other 
property  but  no  shares  of  stock  of  the 
foreign  distributed  corporation  in  a  new 
stock  di.stribution  (as  defined  in 
paragraph  (b)(3)  of  this  section). 

(6)  Postdistribution  amount  is  the 
.section  1248  amount  with  respect  to  the 
stock  (or  a  portion  of  a  share  of  stock) 
of  the  foreign  distributed  corporation 
received  by  a  distributee,  computed 
immediately  after  the  distribution,  but 
without  taking  into  account  any 
adju.stments  to  the  basis  of  the  stock 
under  §  1.1248(f)-2(b)(3)  (in  the  case  of 
an  existing  stock  distribution)  or 
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adjustments  to  the  basis  of  stock  or 
income  inclusions  under  §  1.1 248(0- 
2(c)(3)  (in  the  case  of  a  new  stock 
distribution).  The  postdistribution 
amount  in  the  stock  of  a  foreign 
distributed  corporation  received  in  an 
existing  stock  distribution  is  determined 
based  on  the  distributee’s  holding 
period  in  the  stock  as  adju.sted  under 
§  1.1248(0-2(b)(2).  The  postdistribution 
amount  in  the  stock  (or  a  portion  of  a 
share  of  stock,  as  applicable)  of  a  foreign 
distributed  corporation  received  in  a 
new  stock  distribution  is  determined 
after  applying  the  rules  in  §§  1.1248- 
8(b)(2)(iv)  and  1.1248(f)-2(c)(2). 

(7)  Section  358  basis  is  the  basis  in 
.stock  as  determined  under  section  358. 

(8)  Section  361  exchange  is  an 
exchange  described  in  section  361(a)  or 
(b). 

(9)  Section  1248  amount  is  the  net 
positive  earnings  and  profits  (if  any) 
attributable  to  the  stock  of  the  foreign 
di.stributed  corporation,  determined  in 
accordance  with  §  1.1248-2  or  §  1.1248- 
3  (taking  into  account  §  1.1248-8,  if 
applicable),  and  that  would  be  included 
in  gross  income  as  a  dividend  under 
section  1248(a)  if  the  stock  were  sold  by 
the  domestic  distributing  corporation  in 
a  transaction  in  which  all  realized  gain 
is  recognized. 

(10)  Section  1248(f)  amount  is  the 
amount  in  paragraph  (c)(10)(i)  of  this 
section,  reduced  by  the  amount  in 
paragraph  (c)(10)(ii)  of  this  section 
computed  with  respect  to  the  stock  of 
each  foreign  corporation  transferred  in 
the  section  361  exchange  by  the 
domestic  distributing  corporation  for 
which  the  domestic  distributing 
corporation  does  not  have  an  income 
inclusion  under  §  1.367(b)-4(b)(l)(i). 

(i)  The  amount  that  the  domestic 
distributing  corporation  would  have 
included  in  income  as  a  dividend  under 
§  1.367(b)-4(b)(l)(i)  if  the  requirements 
of  §  1.367(b)— 4(b)(l)(ii)(A)  (involving  the 
receipt  of  foreign  stock  in  an  exchange 
to  which  §  1.367(a)-7(c)  applies)  had 
not  been  satisfied. 

(11)  The  amount  of  gain  recognized  by 
the  domestic  distributing  corporation 
under  §  1.367(a)-7(c)(2)  and  allocable  to 
the  stock  of  such  foreign  corporation 
under  §  1.367(a)-7(e)(l),  but  only  to  the 
extent  such  gain  is  treated  as  a  dividend 
under  section  1248(a). 

(11)  Section  1248(f)  Mock  amount  is 
the  portion  of  the  section  1248(f) 
amount,  as  defined  in  paragraph  (c)(10) 
of  this  section,  that  relates  to  a  block  of 
stock  of  the  foreign  corporation  if  more 
than  a  single  block  of  stock  of  the 
foreign  corporation  is  transferred  in  the 
section  361  exchange. 

(12)  Section  1248  shareholder  is  a 
domestic  corporation  that  satisfies  the 


ownership  requirements  of  section 
1248(a)(2)  with  respect  to  a  foreign 
corporation,  except  that  a  domestic 
corporation,  other  than  a  domestic 
distributing  corporation,  that  is  a 
regulated  investment  company  (as 
defined  in  section  851(a)),  a  real  estate 
investment  trust  (as  defined  in  section 
856(a)),  or  an  S  corporation  (as  defined 
in  section  1361(a))  cannot  be  a  .section 
1248  shareholder. 

(13)  Timely  filed  return  is  a  U.S. 
income  tax  return  filed  on  or  before  the 
due  date  set  forth  in  section  6072(b), 
including  any  extensions  of  time  to  file 
the  return  granted  under  section  6081. 

(14)  Total  section  1248(f)  amount  is 
the  sum  of  each  .section  1248(f)  amount 
(as  defined  in  paragraph  (c)(10)  of  this 
section). 

■  Par.  16.  Section  1.1248(f)-2  is  added 
to  read  as  follows: 

§1.1 248(f)-2  Exceptions  for  certain 
distributions  and  attribution  rules. 

(a)  Section  337  stock  distribution — (1) 
General  exception.  In  the  case  of  a 
.section  337  distribution  (as  defined  in 
§  1.1248-l(b)(l)).  §  1.1248(f)-l(b)(l) 
shall  not  apply  to  the  di.stribution  of 
stock  of  the  foreign  distributed 
corporation  to  the  80-percent  distributee 
if  the  conditions  of  paragraphs  (a)(l)(i). 
(a)(l)(ii)  and  (a)(l)(iii)  of  this  section  are 
satisfied. 

(1)  80-percent  distributee  is  a  section 
1248  shareholder.  Immediately  after  the 
section  337  distribution,  the  80-percent 
di.stributee  is  a  section  1248  shareholder 
with  respect  to  the  foreign  distributed 
corporation. 

(ii)  Holding  period.  The  80-percent 
distributee  is  treated  as  holding  the 
stock  of  the  foreign  distributed 
corporation  received  in  the  section  337 
distribution  for  the  period  during  which 
the  stock  was  held  by  the  domestic 
distributing  corporation. 

(iii)  Basis.  The  80-percent 
distributee’s  basis  in  the  stock  of  the 
fgreign  distributed  corporation  received 
in  the  section  337  distribution  does  not 
exceed  the  domestic  distributing 
corporation’s  basis  in  such  stock  at  the 
time  of  the  section  337  distribution. 

(2)  Elective  exception.  If  the 
conditions  of  paragraph  (a)(l)(ii)  or 
(a)(l)(iii)  of  this  section  are  not 
otherwise  satisfied,  the  domestic 
distributing  corporation  and  the  80- 
percent  distributee  may  elect  to  make 
adjustments  to  the  80-percent 
distributee’s  holding  period  or  basis  in 
the  stock  of  the  foreign  distributed 
corporation,  as  appropriate,  such  that 
the  conditions  described  in  paragraphs 
(a)(l)(ii)  and  (iii)  of  this  section  are 
satisfied.  The  conditions  and 
procedures  for  making  the  election  are 


described  in  paragraph  (a)(3)  of  this 
section.  See  paragraphs  (a)(4)  and  (5)  of 
this  section  for  adjustments  that  are 
required  as  a  result  of  making  the 
election. 

(3)  Election  and  reporting — (i) 
Statement  required  by  domestic 
distributing  corporation  and  80-percent 
distributee — (A)  In  general.  The 
domestic  distributing  corporation  and 
the  80-percent  distributee  make  the 
election  described  in  paragraph  (a)(2)  of 
this  section  by  each  including  a 
statement,  described  in  paragraph 
(a)(3)(i)(B)  of  this  section,  with  a  timely 
filed  return  for  the  taxable  year  during 
which  the  .section  337  distribution 
occurs,  and  by  entering  into  a  written 
agreement  described  in  paragraph 
(a)(3)(ii)  of  this  section.  If  the  domestic 
distributing  corporation  or  the  80- 
percent  distributee  are  members  of  a 
consolidated  group  at  the  time  of  the 
.section  337  distribution  but  not  the 
common  parent,  the  common  parent  of 
the  consolidated  group  makes  the 
election  on  behalf  of  the  domestic 
distributing  corporation  or  the  80- 
percent  distributee.  7’he  election 
described  in  paragraph  (a)(2)  of  this 
section  and  made  pursuant  to  this 
paragraph  (a)(3)  is  irrevocable. 

(B)  Form  and  content.  The  statement 
of  election  must  be  entitled, 
“STATEMENT  TO  ELECT  TO  APPLY 
EXCEPTION  UNDER  §  1.1 248(f)- 
2(a)(2),’’  state  that  the  domestic 
di.stributing  corporation  and  the  80- 
percent  distributee  have  entered  into  a 
written  agreement  described  in 
paragraph  (a)(3)(ii)  of  this  section,  set 
forth  the  date  of  the  agreement  and  the 
names  of  the  parties  to  the  agreement, 
and  the  adjustments  to  the  80-percent 
di.stributee’s  holding  period  and/or  basis 
determined  under  section  334  in  the 
stock  of  the  foreign  distributed 
corporation  received  in  the  section  337 
distribution  required  under  paragraphs 
(a)(4)  and  (a)(5)  of  this  section. 

(ii)  Written  agreement.  The  domestic 
distributing  corporation  and  the  80- 
percent  distributee  must  enter  into  a 
written  agreement  described  in  this 
paragraph  (a)(3)(ii)  on  or  before  the  due 
date  (including  extensions)  of  the 
domestic  distributing  corporation’s  U.S. 
income  tax  return  for  the  taxable  year 
during  which  the  section  337 
distribution  occurs.  Both  the  domestic 
distributing  corporation  and  the  80- 
percent  distributee  must  retain  the 
original  or  a  copy  of  the  agreement  as 
part  of  its  records  in  the  manner 
specified  by  §  1.6001-l(e).  Both  the 
domestic  distributing  corporation  and 
the  80-percent  distributee  must  provide 
a  copy  of  the  agreement  to  the  Internal 
Revenue  Service  within  30  days  of  the 
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receipt  of  a  request  for  the  agreement  in 
connection  with  an  examination  of  the 
taxable  year  during  which  the  section 
337  distribution  occurs.  The  written 
agreement  must — 

(A)  State  the  document  is  an 
agreement  under  paragraph  (a)(3)(ii)  of 
this  section: 

(B)  Provide  the  name  and  taxpayer 
identification  number  (if  any)  of  the 
domestic  di.stributing  corporation,  the 
80-percent  distribute,  and  the  foreign 
distributed  corporation; 

(C)  With  respect  to  the  80-percent 
distributee,  state  the  holding  period  in 
the  .stock  of  the  foreign  distributed 
corporation  received  in  the  section  337 
distribution  as  adjusted  under 
paragraph  (a)(4)  of  this  .section;  and 

(D)  With  respect  to  the  80-percent 
distributee,  identify  the  basis  as 
determined  under  section  334  of  the 
.stock  of  the  foreign  distributed 
corporation  received  in  the  section  337 
distribution  and  the  adju.stment  (if  any) 
to  such  basis  under  paragraph  (a)(5)  of 
this  section. 

(4)  Holding  period  adjustment.  For 
purposes  of  section  1248,  immediately 
after  the  section  337  distribution,  the 
80-percent  distributee’s  holding  period 
in  the  stock  of  the  foreign  distributed 
corporation  received  in  the  section  337 
distribution  shall  equal  the  domestic 
distributing  corporation’s  holding 
period  in  such  stock  at  the  time  of  the 
section  337  di.stribution. 

(5)  Basis  adjustments.  If  the  domestic 
distributing  corporation’s  section  1248 
amount  with  respect  to  the  .stock  of  the 
foreign  distributed  corporation  received 
by  the  8()-percent  distributee  in  the 
section  337  distribution  exceeds  the  80- 
percent  distributee’s  postdi.stribution 
amount  with  respect  to  such  stock 
(excess  amount),  the  80-percent 
distributee’s  basis  as  determined  under 
section  334  in  such  stock  .shall  be 
reduced  by  the  excess  amount. 

(b)  Existing  stock  distribution  under 
sections  355  or  361.  In  the  case  of  an 
existing  stock  distribution  (as  defined  in 
§  1.1248(f)-l(b)(2)),  §  1.1248(f)-l(b)(2) 
shall  not  apply  to  the  distribution  of 
stock  of  the  foreign  distributed 
corporation  to  a  distributee  that  is  a 
section  1248  shareholder  with  respect  to 
the  foreign  distributed  corporation 
immediately  after  the  distribution  if  the 
domestic  distributing  corporation  and 
all  di.stributees  that  are  section  1248 
shareholders  elect  to  apply  the 
provisions  of  this  paragraph  (b)  in 
accordance  with  paragraph  (b)(1)  of  this 
section.  See  paragraphs  (b)(2)  and  (3)  of 
this  section  for  adju.stments  that  may  be 
required  if  an  election  is  made  to  apply 
the  provisions  of  this  paragraph  (b). 


(1)  Election  and  reporting — (i) 
Statement  required  by  domestic 
distributing  corporation  and  section 
1248  shareholders — (A)  In  general.  The 
domestic  distributing  corporation  and 
all  di.stributees  that  are  section  1248 
shareholders  elect  to  apply  the 
provisions  of  paragraph  (b)  of  this 
section  by  each  including  a  statement, 
described  in  paragraph  (b)(l)(i)(B)  of 
this  section,  with  a  timely  fded  return 
for  the  taxable  year  during  which  the 
existing  stock  distribution  occurs  and  by 
entering  into  a  written  agreement 
described  in  paragraph  (h)(l)(ii)  of  this 
section.  If  the  domestic  distributing 
corporation  or  a  section  1 248 
shareholder  is  a  member  of  a 
con.solidated  group  but  not  the  common 
parent,  the  common  parent  of  the 
consolidated  group  makes  the  election 
on  behalf  of  the  domestic  distributing 
corporation  or  section  1248  shareholder. 
The  election  made  under  this  paragraph 
(b)(1)  is  irrevocable. 

(B)  Form  and  content.  The  statement 
of  election  must  be  entitled, 

“ELECTION  TO  APPLY  EXCEPTION 
UNDER  §  1.1248(f)-2(b),’’  state  that  the 
domestic  distributing  corporation  and 
all  distributees  that  are  section  1248 
shareholders  have  entered  into  a  written 
agreement  described  in  paragraph 
(h)(l)(ii)  of  this  section,  the  date  of  the 
agreement  and  the  names  of  the  parties 
to  the  agreement,  and  set  forth  any 
required  adjustment  to  each  section 
1248  shareholder’s  holding  period  or 
section  358  basis  (if  any)  in  the  .stock  of 
the  foreign  distributed  corporation 
received  in  the  existing  stock 
distribution  under  paragraph  (b)(2)  or 
(b)(3)  of  this  section,  respectively. 

(ii)  Written  agreement.  The  domestic 
distributing  corporation  and  the  section 
1248  shareholders  must  enter  into  a 
written  agreement  described  in  this 
paragraph  (b)(l)(ii)  on  or  before  the  due 
date  (including  extensions)  of  the 
domestic  di.stributing  corporation’s  U.S. 
income  tax  return  for  the  taxable  year 
during  which  the  existing  stock 
di.stribution  occurs.  Each  party  to  the 
agreement  must  retain  the  original  or  a 
copy  of  the  agreement  as  part  of  its 
records  in  the  manner  specified  by 
§  1.6001-l(e).  Each  party  to  the 
agreement  must  provide  a  copy  of  the 
agreement  to  the  Internal  Revenue 
Service  within  30  days  of  the  receipt  of 
a  request  for  the  agreement  in 
connection  with  an  examination  of  the 
taxable  year  during  which  the  existing 
stock  distribution  occurs.  The  written 
agreement  must — 

(A)  State  the  document  is  an 
agreement  under  paragraph  (b)(l)(ii)  of 
this  .section; 


(B)  Provide  the  name  and  taxpayer 
identification  number  (if  any)  of  the 
domestic  distributing  corporation,  the 
foreign  distributed  corporation,  and 
each  section  1248  shareholder; 

(C)  With  respect  to  each  .section  1248 
shareholder,  stale  the  holding  period  in 
the  stock  of  the  foreign  distributed 
corporation  received  in  the  existing 
stook  distribution  as  adjusted  under 
paragraph  (b)(2)  of  this  section;  and 

(D)  With  respect  to  each  section  1248 
shareholder,  identify  the  basis  under 
section  358  of  the  stock  of  the  foreign 
distributed  corporation  received  in  the 
existing  stock  distribution  and  the 
adjustment  (if  any)  to  the  basis  under 
paragraph  (b)(3)  of  this  section. 

(2)  Holding  period  adjustments.  For 
purposes  of  section  1248,  immediately 
after  the  existing  stock  distribution, 
each  section  1248  shareholder’s  holding 
period  in  each  share  of  stock  of  the 
foreign  distributed  corporation  received 
in  the  existing  stock  distribution  will  be 
equal  to  the  domestic  distributing 
corporation’s  holding  period  in  the 
share  of  stock  at  the  time  of  the  existing 
stock  distribution. 

(3)  Basis  adjustments.  If  the  domestic 
distributing  corporation’s  section  1248 
amount  with  respect  to  a  share  of  stock 
of  the  foreign  distributed  corporation 
received  by  a  section  1248  shareholder 
in  the  existing  stock  distribution 
exceeds  the  section  1248  shareholder’s 
postdistribution  amount  with  respect  to 
the  share  of  stock  (excess  amount),  the 
section  1248  shareholder’s  section  358 
basis  in  the  share  of  stock  is  reduced  by 
the  excess  amount.  For  an  illustration  of 
the  rule  in  this  paragraph  (b)(3),  see 
paragraph  (e)  of  this  .section.  Example  1 
and  Example  3. 

(c)  New  stock  distribution  under 
section  361.  In  the  case  of  a  new  stock 
distribution  (as  defined  in  §  1.1248(f)- 
1(b)(3)),  the  amount  that  the  domestic 
distributing  corporation  is  required  to 
include  in  gross  income  as  a  dividend 
under  §  1.1248(f)-l(b)(3)  (total  section 
1248(f)  amount)  is  reduced  by  the  sum 
of  the  portions  of  any  section  1248(f) 
amount  attributable  under  paragraph  (d) 
of  this  section  to  stock  of  the  foreign 
distributed  corporation  distributed  to 
distributees  that  are  section  1248 
shareholders,  but  only  if  the  domestic 
distributing  corporation  and  all  the 
distributees  that  are  section  1248 
shareholders  elect  to  apply  the 
provisions  of  this  paragraph  (c)  in 
accordance  with  paragraph  (c)(1)  of  this 
.section.  See  paragraphs  (c)(2),  (c)(3),  and 
(c)(4)  of  this  section  for  adjustments  or 
income  inclusions  that  are  required  if  an 
election  is  made  to  apply  the  provisions 
of  this  paragraph  (c).  The  adjustments  or 
income  inclusions  provided  in 
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paragraphs  (c)(2),  (c)(3),  and  (c)(4)  of 
this  section  apply  after  any  adjustments 
required  under  section  367(a)(.'j)  and 
§  1.367(a)-7(c).  For  illustrations  of  this 
exception,  see  paragraph  (e)  of  this 
section.  Example  2  and  Example  3  and 
§  1.367(a)-3(e)(8),  Example  3. 

(1)  Election  and  reporting — (i) 
Statement  required  by  domestic 
distributing  corporation  and  section 
1248  shareholders — (A)  In  general.  The 
domestic  distributing  corporation  and 
all  distributees  that  are  section  1248 
shareholders  elect  to  apply  the 
provisions  of  paragraph  (c)  of  this 
section  by  eaoh  including  a  statement, 
in  the  form  and  containing  the 
information  listed  in  paragraph 
(c)(l)(i)(B)  of  this  section,  wdth  a  timely 
filed  return  for  the  taxable  year  during 
which  the  new  .stock  distribution  occurs 
and  by  entering  into  a  written  agreement 
described  in  paragraph  (c)(l)(ii)  of  this 
section.  If  the  domestic  distributing 
corporation  or  a  section  1248 
shareholder  is  a  member  of  a 
consolidated  group  at  the  time  of  the 
new  stock  distribution  but  is  not  the 
common  parent,  the  common  parent  of 
the  consolidated  group  makes  the 
election  on  behalf  of  the  domestic 
distributing  corporation  or  section  1248 
shareholder.  The  election  made  under 
this  paragraph  (c)(1)  is  irrevocable. 

(B)  Form  and  content.  Thq  statement 
of  election  must  be  entitled, 

“ELECTION  TO  APPLY  EXCEPTION 
UNDER  §  1.1248(f)-2(c),”  state  that  the 
domestic  distributing  corporation  and 
each  distributee  that  is  a  section  1248 
shareholder  have  entered  into  a  written 
agreement  described  in  paragraph 
(c)(l)(ii)  of  this  section,  the  date  of  the 
agreement  and  the  names  of  the  parties 
to  the  agreement,  and  describe,  with 
respect  to  each  section  1248 
shareholder,  the  extent  to  which  the 
shares  of  stock  of  the  foreign  distributed 
corporation  received  in  the  new  stock 
distribution  are  divided  into  portions 
under  paragraph  (c)(2)  of  this  section, 
any  adjustments  to  the  section  358  basis 
of  the  stock  under  paragraph  (c)(3)  of 
this  section,  and  the  amount  the 
domestic  distributing  corporation  must 
include  in  gross  income  as  a  dividend 
under  paragraph  (c)(3)  of  this  section. 

(ii)  Written  agreement.  The  domestic 
distributing  corporation  and  all 
distributees  that  are  section  1248 
shareholders  must  enter  into  a  written 
agreement  described  in  this  paragraph 
(c)(l)(ii)  on  or  before  the  due  date 
(including  extensions)  of  the  domestic 
distributing  corporation’s  U.S.  income 
tax  return  for  the  taxable  year  during 
which  the  new  stock  distribution 
occurs.  Each  party  to  the  agreement 
must  retain  the  original  or  a  copy  of  the 


agreement  as  part  of  its  records  in  the 
manner  specified  by  §  1. 6001-1  (e).  Each 
party  to  the  agreement  must  provide  a 
copy  of  the  agreement  to  the  Internal 
Revenue  Service  within  30  days  of  the 
receipt  of  a  request  for  the  agreement  in 
connection  with  an  examination  of  the 
taxable  year  during  which  the  new  stock 
distribution  occurs.  The  written 
agreement  must — 

(A)  State  the  document  is  an 
agreement  under  paragraph  (c)(l)(ii)  of 
this  section; 

(B)  Provide  the  name  and  taxpayer 
identification  number  (if  any)  of  the 
domestic  distributing  corporation,  the 
foreign  di.stributed  corporation,  and 
each  section  1248  shareholder; 

(C)  With  respect  to  each  .section  1248 
shareholder,  describe  the  extent  to 
which  the  shares  of  stock  of  the  foreign 
di.stributed  corporation  are  divided  into 
portions  under  paragraph  (c)(2)  of  this 
section; 

(D)  With  respect  to  each  section  1 248 
shareholder,  state  the  amount  of 
earnings  and  profits  attributable  to  the 
stock  (or  each  block  of  stock,  as 
applicable)  of  each  foreign  corporation 
transferred  in  the  section  361  exchange 
that  is  attributable  under  §  1.1248- 
8(b)(2)(iv)  to  the  stock  of  the  foreign 
distributed  corporation  received  in  the 
new  stock  distribution; 

(E)  With  respect  to  each  section  1248 
shareholder,  state  the  amount  of  the 
section  1248(f)  amount  with  respect  to 
the  stock  (or  each  block  of  stock,  as 
applicable)  of  each  foreign  corporation 
transferred  in  the  section  361  exchange 
that  is  attributable  under  §  1.1248(f)-  • 
2(d)  to  the  stock  of  the  foreign 
distributed  corporation  received  in  the 
new  stock  distribution; 

(F)  With  respect  to  each  section  1248 
shareholder,  state  the  amount  of  the 
adjustment  to  the  section  358  basis  of 
the  stock  of  the  foreign  distributed 
corporation  under  paragraph  (c)(3)  of 
this  section;  and 

(G)  With  respect  to  each  section  1248 
shareholder,  state  the  amount  the 
domestic  di.stributing  corporation  must 
include  in  gross  income  as  a  dividend 
under  paragraph  (c)(3)  of  this  section. 

(2)  Portions.  If  the  domestic 
distributing  corporation  transfers 
property,  other  than  a  single  block  of 
stock  of  a  foreign  corporation  with 
respect  to  which  the  domestic 
distributing  corporation  is  a  section 
1248  shareholder  immediately  before 
the  section  361  exchange,  to  the  foreign 
distributed  corporation  in  the  section 
361  exchange  that  precedes  the  new 
stock  distribution,  then  each  share  of 
stock  of  the  foreign  distributed 
corporation  received  by  a  distributee 


that  is  a  section  1248  shareholder  must 
be  divided  into  portions  as  follows: 

(i)  One  portion  attributable  to  all 
property  transferred  in  the  section  361 
exchange,  other  than  property  that  is 
stock  of  a  foreign  corporation  with 
respect  to  wliich  the  domestic 
distributing  corporation  is  a  section 
1248  shareholder  immediately  before 
the  section  361  exchange;  and 

(ii)  One  portion  attributable  to  each 
block  of  stock  of  each  foreign 
corporation  transferred  in  the  section 
361  exchange  with  respect  to  which  the 
domestic  distributing  corporation  is  a 
section  1248  shareholder  immediately 
before  the  section  361  exchange.  For  the 
determination  of  the  earnings  and 
profits  attributable  to  the  stock  (or  block 
of  .stock,  as  applicable)  of  each  foreign 
corporation  transferred  in  the  section 
361  exchange  that  are  attributable  to  a 
portion  of  a  share  of  stock  of  the  foreign 
distributed  corporation,  see  §  1.1248- 
8(b)(2)(iv).  For  the  determination  of  the 
section  1248(f)  amount  with  respect  to 
the  stock  (or  block  of  stock,  as 
applicable)  of  each  foreign  corporation 
transferred  in  the  section  361  exchange 
that  is  attributable  to  a  portion  of  a  share 
of  stock  of  the  foreign  distributed 
corporation,  see  paragraph  (d)(2)  of  this 
section. 

(3)  Basis  adjustments  and  income 
inclusions.  If  the  section  1248(f)  amount 
attributable  to  a  portion  of  a  share  of 
.stock  (or  whole  share,  if  no  division  is 
required)  (as  determined  under 
paragraph  (d)  of  this  section)  of  the 
foreign  distributed  corporation  received 
by  a  distributee  that  is  a  section  1248 
shareholder  in  the  new  stock 
distribution  exceeds  the  section  1248 
shareholder’s  postdistribution  amount 
in  the  portion  (or  whole  share,  if  no 
division  is  required)  (excess  amount), 
then  the  section  1248  shareholder’s 
section  358  basis  in  the  portion  as 
determined  under  paragraph  (c)(4)  of 
this  section  (or  whole  share,  if  no 
division  is  required),  as  adjusted  under 
§  1.367(a)-7(c)(3),  is  reduced  by  the 
excess  amount,  but  not  below  zero.  To 
the  extent  the  excess  amount  exceeds 
the  section  358  basis  in  the  portion  (or 
whole  share,  if  no  division  is  required), 
the  domestic  distributing  corporation 
must  include  that  portion  of  the  section 
1248(f)  amount  attributable  to  the 
portion  of  the  share  (or  whole  share,  if 
no  division  is  required)  in  gross  income 
as  a  dividend.  For  an  illustration  of  this 
rule,  see  paragraph  (e)  of  this  section. 
Example  2,  and  §  1.367(a)-3(e)(8), 
Example  3. 

(4)  Divided  shares  of  stock — (i)  Basis. 
The  basis  of  a  portion  of  a  share  of  stock 
of  the  foreign  distributed  corporation 
created  under  paragraph  (c)(2)  of  this 
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section  is  the  product  of  the  section 
1248  shareholder’s  section  358  basis,  as 
adjusted  under  §  1.367(a)-7(c)(3),  in  the 
share  of  stock  multiplied  by  the  ratio  of 
the  basis  determined  under  section  362 
(taking  into  account  any  gain  or  deemed 
dividends  recognized  under  section 
367)  of  the  properly  (section  362  basis) 
to  which  the  portion  relates,  to  the 
aggregate  section  362  basis  of  all 
property  received  by  the  foreign 
di.stributod  corporation  in  the  section 
361  exchange.  For  illustrations  of  this 
rule,  see  paragraph  (e)  of  this  section. 
Example  2,  and  §  1.367(a)-3(e)(8), 
Example  3. 

(ii)  Fair  market  value.  The  fair  market 
value  of  a  portion  of  a  share  of  stock  of 
the  foreign  di.stributed  corporation 
created  under  paragraph  (c)(2)  of  this 
section  is  the  product  of  the  fair  market 
value  of  the  share  of  stock  multiplied  by 
the  ratio  of  the  fair  market  value  of  the 
property  to  which  the  portion  relates  to 
the  aggregate  fair  market  value  of  all 
propertyTeceived  by  the  foreign 
distributed  corporation  in  the  section 
361  exchange.  For  illustrations  of  this 
rule,  see  paragraph  (e)  of  this  section. 
Example  2,  and  §  1.367(a)-3(e)(8). 
Example  3. 

(iii)  Subsequent  exchanges.  F’or 
purposes  of  determining  the  gain 
realized  on  the  sale  or  exchange  of  a 
share  of  stock  of  the  foreign  distributed 
corporation  that  has  divided  portions 
under  paragraph  (c)(2)  of  this  section, 
the  amount  realized  on  the  sale  or 
exchange  of  the  share  will  be  allocated 
to  each  divided  portion  based  on  the 
relative  fair  market  value  of  the  property 
to  which  the  portion  relates  as 
determined  at  the  time  of  the 
reorganization. 

(iv)  Duration  of  divided  shares.  Shares 
of  stock  of  the  foreign  distributed 
corporation  that  are  divided  into 
portions  under  paragraph  (c)(2)  of  this 
section  must  be  divided  so  long  as 
.section  1248(a)  would  applv  to  a  sale  or 
exchange  of  the  shares. 

(d)  Attribution  of  all  or  a  portion  of 
section  1248(f)  amount  to  certain  stock 
of  the  foreign  distributed  corporation. 
This  paragraph  (d)  applies  if  there  is  a 
new  stock  distribution  for  which  an 
election  under  §  1.1248(f)-2(c)(l)  is 
made.  This  paragraph  (d)  provides  rules 
for  attributing  all  or  a  portion,  as 
applicable,  of  the  .section  1248(f) 
amount  with  respect  to  the  stock  of  each 
foreign  corporation  transferred  in  the 
.section  361  exchange  by  the  domestic 
distributing  corporation  to  shares  of 
stock,  or  to  portions  of  shares  of  stock, 
as  applicable,  received  in  the  foreign 
distributed  corporation  and  distributed 
to  one  or  more  di.stributees  that  are 
section  1248  shareholders  with  respect 


to  the  foreign  distributed  corporation. 
Paragraph  (d)(1)  of  this  .section  provides 
rules  to  attribute  the  applicable  section 
1248(f)  amount  among  shares  of  stock  of 
the  foreign  distributed  corporation 
received  by  one  or  more  distributees 
that  are  section  1248  shareholders.  If 
shares  of  stock  are  divided  into  portions 
under  paragraph  (c)(2)  of  this  section, 
paragraph  (d)(2)  of  this  section  provides 
additional  rules  to  attribute  the 
applicable  .section  1248  amount  to 
portions  of  shares  of  stock  received  by 
one  or  more  distributees  that  are  section 
1 248  shareholders. 

(1 )  Attribution  of  all  or  a  portion  of 
section  1248(f)  amount  among  shares  of 
stock.  With  respect  to  one  or  more 
shares  of  stock  of  the  foreign  di.stributed 
corporation  distributed  to  a  distributee 
that  is  a  section  1248  shareholder,  the 
portion  of  the  section  1248(f)  amount 
with  respect  to  the  stock  of  the  foreign 
corporation  transferred  in  the  section 
361  exchange  that  is  equal  to  the 
distributee's  hypothetical  section  1248 
amount  is  attributed  among  those  shares 
of  stock  of  the  foreign  distributed 
corporation  based  on  the  ratio  of  the 
value  of  a  share  di.stributed  to  the 
distributee  to  the  value  of  all  shares  of 
stock  distributed  to  the  distributee 
(attributable  share  amount). 

(2)  Attribution  of  all  or  a  portion  of 
.section  1248(f)  amount  to  portions  of  a 
share  of  stock — (i)  Single  block  of  stock. 
If  a  single  block  of  stock  of  the  foreign 
corporation  is  transferred  in  the  .section 
361  exchange,  the  attributable  share 
arnount  (as  determined  under  paragraph 
(d)(1)  of  this  section)  is  attributed  to  the 
portion  of  the  share  that  relates  to  the 
single  block  of  stock  of  the  foreign 
corporation. 

(ii)  Multiple  blocks  of  stock.  If 
multiple  blocks  of  slock  of  the  foreign 
corporation  are  transferred  in  the 
section  361  exchange,  the  attributable 
share  amount  (as  determined  under 
paragraph  (d)(1)  of  the  section)  is 
attributed  afnong  the  portions  of  the 
share  that  relate  to  such  multiple  blocks 
of  stock  of  the  foreign  corporation.  The 
portion  of  the  attributable  share  amount 
that  is  attributable  to  a  portion  to  which 
a  block  of  stock  reJates  is  that  amount 
that  b(!ars  the  same  ratio  that  the  .section 
1248(f)  block  amount  with  respect  to 
that  block  of  stock  bears  to  the  section 
1248(f)  amount  with  respect  to  the  stock 
of  the  foreign  corporation. 

(e)  Examples.  The  rules  of  this  section 
are  illustrated  by  the  following 
examples.  See  also  §  1.367(a)-3T(e)(8), 
Example  3.  For  purposes  of  the 
examples,  unless  otherwise  indicated; 
DP  and  DC  are  domestic  cor[)orations;  X 
is  a  United  States  citizen;  FP  is  a  foreign 
corporation;  CFCl,  CFC2,  and  FA  are 


controlled  foreign  corporations;  each 
corporation  has  a  single  class  of  stock 
outstanding  and  uses  the  calendar  year 
as  its  taxable  year;  each  shareholder  of 
a  corporation  owns  a  single  block  of 
stock  in  the  corporation;  DC  owns 
Business  A,  which  consists  solely  of 
property  whose  fair  market  value 
exceeds  its  basis  and  could  satisfy  the 
requirements  of  the  active  foreign  trade 
or  business  exception  under  section 
367(a)(3)  and  §  1.367(a)-2T;  DC  owns  no 
other  assets  and  has  no  liabilities;  the 
requirements  in  §  1.367(a)-7(c)(5)  are 
.satisfied;  no  earnings  and  profits  of  a 
foreign  corporation  are  described  in 
.section  1248(d);  and  none  of  the  foreign 
corporations  in  the  examples  is  a 
surrogate  foreign  corporation  (within 
the  meaning  of  section  7874)  as  a  result 
of  the  transactions  described  in  the 
examples  because  one  or  more  of  the 
conditions  of  section  7874(a)(2)(B)  is  not 
satisfied. 

Example  1.  Existing  stock  distribution 
under  section  35.^(cl(1 );  gain  recognition  and 
adjustment  to  stock  basis,  (i)  Facts.  DP,  FP, 
and  X  own  80%,  10%,  and  10%, 
respect ivoly,  of  the  outstanding  stock  of  DC. 
DP’s  DC  stock  has  a  .$140x  basis,  $160x  fair 
market  value,  and  a  2-year  holding  period. 

DC  wholly  owns  ('F(J1.  IXl's  CFCl  stock  has 
a  S50x  basis,  SlOOx  fair  market  value 
(therefore  a  gain  of  S.lOx),  $25x  of  earnings 
and  profits  attributable  to  it  for  purposes  of 
section  1248.  and  a  S25x  section  1248 
amount  (computed  as  the  lesser  of  $50x  gain 
in  the  C.Ffil  stock  and  $25x  of  section  1248 
earnings  and  profits),  and  a  3-year  holding 
period.  f)n  December  31.  year  3,  DC 
distributes  all  of  the  CFCl  stock  to  DP,  FP, 
and  X  on  a  pro-rata  basis  in  a  distribution  to 
which  section  .l.'j.'i  applies.  The  fair  market 
value  of  the  CFCl  stock  received  by  DP,  FP, 
and  X  is  $80x,  $10x.  and  $10x,  respectively. 
After  the  distribution,  DP’s  stock  in  IXi  has 
a  fair  market  value  of  S8()x  and  DP’s  .section 
S.'iS  basis  in  the  t  'Ftil  stock  is  $70x  (a  pro 
rata  portion,  or  .50%.  of  DP’s  .$140x  basis  in 
the  DCi  stock  immediately  before  the 
distribution).  See  §  1.358-2(a)(iv). 

(ii)  Hesult.  (A)  Under  S  1.3fi7(e)— l(b)(l ).  DC 
must  recognize  $5x  gain  on  the  ilistribution 
of  (TXil  stock  to  FP  (10%  of  the  $50x  gain 
in  the  (TCl  stock).  Under  §  1.367(b)- 
5(t))(l)(ii),  DC  must  also  recognize  $5x  gain 
on  the  distribution  of  CFCl  stock  to  X  (10% 
of  the  S50x  gain  in  the  ClXil  stock).  Of  the 
aggregate  SlOx  gain  recognized  by  DC.  $5x  is 
recharacterized  as  a  dividend  under  section 
1248(a),  computed  as  20%  of  the  $25x 
section  1248  amount  with  respect  to  the 
CFCl  .stot;k.  .See  §  1.1248-1  for  additional 
con.sequences. 

(B)  D(7s  distribution  of  CFCl  stock  to  DP 
is  described  in  section  1248(f)(1)  and 
tj  1.1 248(0-1  (b)(2)  because  the  distribution  is 
pursuant  to  section  355(c)(1)  (an  existing 
stock  distribution).  As  a  result,  the  general 
rule  is  that  IXi  must  include  in  gross  income 
as  a  dividend  the  section  1248  amount  with 
respect  to  the  CFCl  stock  distributed  to  DP, 
or  $20x  (computed  as  80%  of  the  $25x 
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section  1248  amount).  However,  if  DP  and 
D('  make  the  election  under  paragraph  (b)(1) 
of  this  section,  §  1.1248(f)-l(b)(2)  will  not 
apply  to  DC’s  distribution  of  CFCl  stock  to 
DP.  If  DP  and  DC  make  the  election,  then: 

(1)  Under  paragraph  (b)(2)  of  this  section, 
for  purposes  of  section  1248,  immediately 
after  the  distribution  DP  will  have  a  3-year 
holding  period  in  the  CFCl  stock,  the  same 
holding  period  DC  had  in  the  CF(]1  stock  at 
the  time  of  the  distribution. 

(2)  Under  paragraph  (b)(3)  of  this  section, 
DP’s  section  3.S8  basis  in  the  CFCl  stock 
($70x)  is  reduced  by  $10x,  the  amount  by 
which  DC’s  section  1248  amount  with 
respect  to  the  CFC^l  stock  ($20x)  di.stributed 
to  DP  exceeds  DP’s  postdistribution  amount 
with  respect  to  the  CFCl  stock  ($10x).  Under 
S  1.1 248(0-1  (c)(6),  DP’s  po.stdistribution 
amount  equals  the  amount  that  DP  would 
include  in  gross  income  as  a  dividend  under 
section  1248(a)  if  DP  sold  the  CFCl  stock 
immediately  after  the  distribution,  or  $10x, 
which  is  computed  as  the  lesser  of  the  SlOx 
gain  in  the  CFCl  stock  ($80x  fair  market 
value,  less  $70x  basis)  and  $20x  of  section 

1 248  earnings  and  profits  attributable  to  the 
(]FCl  stock,  taking  into  account  DP’s  3-year 
holding  period  in  the  stock  as  required  by 
paragraph  (b)(2)  of  this  section.  As  adjusted 
under  paragraph  (b)(3)  of  this  section,  DP’s 
basis  in  the  CF('l  stock  is  $60x  (S70x  basis, 
less  SlOx  required  basis  reduction). 

Exanifjle  2.  New  stock  distribution  under 
section  361  (c)(  1 1:  adjustment  to  stock  Ixisis. 

(i)  Facts.  DP  wholly  owns  DC.  DP’s  IX^  slock 
has  a  $180x  basis  and  $200x  fair  market 
value.  DC  wholly  owns  CFCl  and  CFC2.  DC’s 
(TCl  stock  has  a  $70x  basis,  SlOOx  fair 
market  value  (therefore  a  gain  of  $30x),  S40x 
of  earnings  and  profits  attributable  to  it  for 
purposes  of  set:tion  1248,  and  a  section  1248 
amount  of  $30x  (computed  as  the  les.ser  of 
the  $3()x  gain  in  CFCl  stock  and  $40x  section 
1248  earnings  and  profits).  DCfs  CFC2  stock 
has  a  S130x  basis,  $100x  fair  market  value 
(therefore  a  loss  of  S30x),  S8t)x  of  earnings 
and  profits  attributable  to  it  for  purposes  of 
.section  1248,  and  a  sec:tion  1248  amount  of 
SOx  (computed  as  the  lesser  of  the  $0x  gain 
and  $80x  section  1248  earnings  and  profits). 
On  Dw’.ember  31,  Year  1,  in  a  reorganization 
described  in  section  3B8(a)(l)(F),  DC  transfers 
the  CFC^l  stock  and  the  CFC2  stock  to  FA,  a 
newly  formed  corporation,  in  exc;hange  for 
100  shares  of  FA  stock.  DC  distributes  the 
100  shares  of  FA  stock  to  DP.  DC’s  transfer 
of  the  CFCl  stock  and  CFC2  stock  to  FA  in 
exchange  for  FA  stock  qualifies  as  a  .section 
361  exchange,  and  DC’s  distribution  of  the 
100  shares  of  FA  stock  to  DP  is  pursuant  to 
section  361(c)(1).  DP  exchanges  its  DC  stock 
for  the  100  shares  of  FA  stock  pursuant  to 
section  354.  Immediately  after  the 
transaction,  DP  wholly  owns  FA.  DP  and  D(^ 
elect  to  apply  the  provisions  of  §  1.367(a)- 
7(c)  in  accordance  with  §  1.367(a)-7(c)(5). 
Pursuant  to  §  1.367(a)-3T(e)(3)(iii)(A),  DP 
properly  files  a  gain  recognition  agreement 
with  respect  to  the  (^FCl  stock  that  satisfies 
the  c:onditions  of  §S  1.367(a)-3T(e)(b)  and 
1.367(a)-8. 

(ii)  Result.  (A)  does  not  recognize  gain 
under  §  1..367(a)-.3T(e)(2)  with  respect  to  the 
transfer  of  the  CFt^l  stock  to  FA  because  the 
three  conditions  in  §  1.367(a)-3T(e)(3)(i). 


(e)(3)(ii),  and  (e)(3)(iii)  are  satisfied.  First, 

§  1.367(a)-3T(e)(3)(i)  is  satisfied  because  the 
requirements  of  §  i;367(a)-7(c)  are  satisfied, 
including  that  an  election  is  made  to  apply 
§  1.367(a)— 7(c).  Second,  the  requirements 
under  §  1.367(a)-3T(e)(3)(ii)  related  to 
transfers  of  domestic  stock  are  not  applicable 
because  CFCl  is  a  foreign  corporation.  Third, 
because  DC  owns  all  the  stock  of  FA 
immediately  after  DC  s  receipt  of  the  FA 
stock  in  the  section  361  exchange  but  prior 
to,  and  without  taking  into  account,  DC’s 
distribution  of  the  FA  stock  to  DP,  for 
purposes  of  satisfying  the  requirements  of 
§  1.367(a)— 3T(e)(3)(iii),  DP  properly  files  a 
gain  recognition  agreement  with  respect  to 
the  CFCl  stock  that  satisfies  the  conditions 
of  §§  1.367(a)-3T(e)(6)  and  1.367(a)-8. 
Furthermore,  DC  is  not  required  to  recognize 
gain  under  §  1.367(a)-7(c)(2)(ii),  and  DP  is 
not  required  to  reduce  its  $180x  section  358 
basis  in  the  FA  stock  under  §  1.367(a)— 7(c)(3), 
because  the  inside  gain  (within  the  meaning 
of  §  1.367(a)-7(f)(5))  is  $0x  ($200x  aggregate 
fair  market  value  of  CFCl  stock  and  CFC2 
stock,  less  $200x  aggregate  basis  of  CFCl 
stock  and  CFC2  stock).  In  addition,  DC  is  not 
required  to  include  in  income  as  a  deemed 
dividend  the  $30x  section  1248  amount  with 
respect  to  the  CFCl  stock  under  §  1.3B7(b)- 
4(b)(l)(i)  because  immediately  after  DC’s 
receipt  of  the  FA  .stock  in  the  section  361 
exchange  but  prior  to,  and  without  taking 
into  account,  DC’s  distribution  of  the  FA 
stock  to  DP,  CFCl  and  FA  are  controlled 
foreign  corporations  as  to  which  DC  is  a 
section  1248  shareholder.  See  §  1.367(b)- 
4(b)(l)(ii)(A).  With  respect  to  the  transfer  of 
the  CFC2  stock  to  FA,  DC’s  section  1248 
amount  with  respect  to  the  CFC2  stock  is 
$0x;  therefore,  §  1.367(b)— 4(b)(l)(i)  bas  no 
application. 

(B)  Under  §  1 .1248(f)-l(b)(3).  as  a  result  of 
the  section  361(c)(1)  distribution  of  the  FA 
stock  to  DP  (a  new  stock  distribution),  the 
general  rule  is  that  DC  must  include  in  gross 
income  as  a  dividend  the  total  section  1248(f) 
amount  (defined  in  §  1.1248(0-l(c)(14)).  The 
total  section  1248(f)  amount  is  $30x,  the  sum 
of  the  section  1248(f)  amount  (defined  in 

§  1.1248(f)-l(c)(10))  with  respect  to  the  CFCl 
stock  ($30x)  and  CFC2  stock  (SOx).  The 
.section  1248(f)  amount  with  respect  to  the 
CF(;i  stock  is  the  amount  that  DC]  would 
have  included  in  income  as  a  deemed 
dividend  under  §  1.367(b)-4(b)(1)(i)  with 
respect  to  the  CFCl  stock  if  the  requirf;ments 
under  §  1.367(b)-4(b)(l)(ii)(A)  had  not  been 
satisfied  ($30x),  less  the  amount  of  gain 
recognized  by  DC  under  §  1.367(a)-7(c)(2) 
that  is  allocable  to  the  CFCl  stock  under 
§  1.367(a)-7(e)(1)  and  treated  as  a  dividend 
under  sei;tion  1248(a)  (SOx).  Similarly,  the 
section  1248(f)  amount  with  respect  to  the 
CFC2  stock  is  the  amount  that  DC  would 
have  included  in  income  as  a  deemed 
dividend  under  §  1.367(b)-4(b)(l)(i)  with 
respect  to  the  CFC2  stock  if  the  requirements 
under  §  1.367(b)—4(b)(1)(ii)(A)  had  not  been 
satisfied  (SOx),  less  the  amount  of  gain 
recognized  by  DCi  under  §  1.367(a)-7(c)(2) 
that  is  allocable  to  the  CFC2  stock  under 
§  1.367(a)-7(e)(l)  and  treated  as  a  dividend 
under  section  1248(a)  (SOx). 

(C)  If,  however,  DP  and  D(’  make  the 
election  provided  in  paragraph  (c)(1)  of  this 


section,  the  amount  that  DC  is  required  to 
include  in  gross  income  as  a  dividend  under 
§  1.1248(f)-l(b)(3)  (the  total  section  1248(f) 
amount  of  $30x)  is  reduced  to  the  extent  the 
section  1248(f)  amount  with  respect  to  the 
CFCl  stock  (S30x)  and  CFC2  stock  (SOx)  is 
attributable  under  paragraph  (d)  of  this 
.section  to  the  shares  of  FA  stock  distributed 
to  one  or  more  distributees  that  are  section 
1248  shareholders  of  FA.  The  only 
distributee  is  DP,  and  DP  is  a  section  1248 
shareholder  with  respect  to  FA.  If  DP  and  DC 
elect  to  apply  paragraph  (c)  of  this  section, 
then: 

(1)  Under  paragraph  (d)(1)  of  this  section, 
the  portion  of  the  section  1248(f)  amount 
with  respect  to  the  CFCl  stock  that  is 
attributed  to  the  shares  of  FA  stock 
distributed  to  DP  is  equal  to  DP’s 
hypothetical  section  1248  amount  (as  defined 
in  §  1.1248(f)-l(c)(4))  with  respect  to  the 
CFCl  stock.  Because  DP  is  the  only 
shareholder  of  DC,  DP’s  hypothetical  .section 
1248  amount  equals  the  .section  1248(f) 
amount  with  respect  to  the  CF'Cl  stock 
($30x).  The  $30x  hypothetical  section  1248 
amount  is  attributed  pro  rata  (based  on 
relative  values)  among  the  100  shares  of  FA 
stock  distributed  to  DP,  and  the  attributable 
share  amount  (as  defined  in  paragraph  (d)(1) 
of  this  section)  is  $.30x.  Paragraph  (d)(1)  of 
this  section  has  no  application  with  respect 
to  the  CFC2  stock  because  there  is  no  .section 
1248(f)  amount  with  respect  to  the  CFC2 
stock. 

(2)  If  the  shares  of  FA  stock  are  divided 
into  portions,  the  rules  of  paragraph  (d)(2)  of 
this  section  apply  to  attribute  the  attributable 
share  amount  ($.30x)  to  portions  of  shares  of 
FA  stock  distributed  to  DP.  Under  paragraph 

(c) (2)(ii)  of  this  .section,  the  100  shares  of  FA 
stock  are  divided  into  two  portions,  one 
portion  related  to  the  single  block  of  CFCl 
stock  and  one  portion  related  to  the  single 
block  of  CFC2  stock.  Under  paragraph 

(d) (2)(i)  of  this  section,  the  attributable  share 
amount  of  $.30x  is  attributed  to  the  portion 
of  the  100  shares  of  P'A  stock  that  relates  to 
the  single  block  of  CFCl  stock.  Thus,  all  of 
the  $30x  section  1248(0  amount  with  respect 
to  the  C’FCl  stock  is  attributable  to  the  100 
shares  of  FA  stock. 

(3)  Because  the  election  under  paragraph 
(c)(1)  of  this  section  is  made,  the  total  section 
1248(0  amount  ($30x)  that  DC  is  otherwise 
required  to  include  in  gross  income  as  a 
dividend  under  §  1.1248(0-l(b)(3)  is  reduced 
by  $30x,  the  portion  of  the  section  1248(0 
amount  with  respect  to  the  CFCl  stock  that 

is  attributable  under  paragraph  (d)  of  this 
section  to  the  shares  of  FA  stock  distributed 
to  DP.  Thus,  the  amount  DC  is  required  to 
include  in  gross  income  as  a  dividend  under 
§  1.1 248(0-1  (b)(3)  is  SOx  ($30x  le.ss  $30x). 

(4)  Under  paragraph  (c)(4)(i)  of  this  section, 
the  basis  of  each  portion  is  the  product  of 
DP’s  section  358  basis  in  the  share  of  FA 
slock  multiplied  by  the  ratio  of  the  section 
362  basis  of  the  property  (CFCl  stock  or 
CFC2  stock,  as  applicable)  to  which  the 
portion  relates,  to  the  aggregate  section  362 
basis  of  all  property  (CFCl  .stock  and  CFC2 
stoc:k)  received  by  FA  in  the  section  361 
exchange.  Under  paragraph  (c)(4)(ii)  of  this 
section,  the  fair  market  value  of  each  portion 
is  the  product  of  the  fair  market  value  of  the 
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share  of  FA  slot:k  multiplied  by  the  ratio  of 
the  fair  market  value  of  the  property  (CFCl 
stock  or  CFC2  slock,  as  applicable)  to  w'hich 
the  portion  relates,  to  the  aggregate  fair 
market  value  of  all  property  ((]F(]1  stock  and 
CFC2  stock)  received  by  FA  in  the  section 
.'tfil  exchange.  The  section  362  basis  of  the 
CFCl  stock  and  CF’C2  stock  is  S7()x  and 
$130x.  respectively,  for  a  total  .section  362 
basis  of  .$200x.  The  CF'Cl  stock  and  (T’C2 
stock  each  has  a  fair  market  value  of  SIOOx, 
for  a  total  fair  market  value  of  $200x. 
Therefore,  the  portions  attributable  to  the 
CFCl  stot:k  have  an  aggregate  basis  of  $63x 
($18()x  multiplied  by  $70x/$200x)  and  fair 
market  value  of  SlOOx  ($200x  multiplied  by 
Sl()0x/S2()0x).  resulting  in  aggregate  gain  in 
such  portions  of  $37x  (or  S.37x  per  pcJrtit)n 
in  each  of  the  100  shares).  The  portions 
attributable  to  the  (’F(i2  stock  have  an 
aggregate  basis  of  S117x  ($180x  multiplied  by 
$130x/$200x)  and  fair  market  value  of  $100x 
(S200x  multiplied  by  $100x/S200x),  resulting 
in  aggregate  losses  in  such  portions  of  .S17x 
(or  S.17x  per  portion  in  each  of  the  100 
shares). 

(.<;)  Under  §1.1 24a-8(b)(2)(iv),  the  S40x 
earnings  and  profits  attributable  to  the  single 
block  of  CFCl  stock  are  attributed  to  the 
portions  of  the  100  shares  of  FA  stock  that 
relate  to  the  CF'Cl  stock.  Similarly,  the  $80x 
of  earnings  and  profits  attributable  to  the 
single  block  of  CF(i2  stock  are  attributed  to 
the  portions  of  the  100  shares  of  the  FA  stock 
that  relate  to  the  CF’C2  stock.  Thus,  lJI’'s 
postdistribution  amount  (defined  in 
§  1.1248(0-1  (c)(6))  with  respect  to  the 
portions  of  the  shares  of  F’A  attributable  to 
the  (T-'Cl  stock  is  $37x,  the  lesser  of  the 
aggregate  gain  in  the  portions  attributable  to 
theCF(]1  stock  of  $37x  (comjjiited  in 
paragraph  (ii)(C)(4)  of  this  Examph  2]  and 
the  $40x  earnings  and  profits  attributable  to 
suc;h  portions.  F'urthermore,  DP's 
postdistribulion  amount  with  respect  to  the 
portions  of  the  shares  of  FA  attributable  to 
the  CF'Ci2  stock  is  $0x.  the  lesser  of  the 
aggregate  gain  in  the  portions  attributable  to 
the  (iFC2  stock  of  $0x  (computed  in 
paragraph  (ii)(C)(4)  of  this  Example  2  to  be 
an  aggregate  loss  of-S17x)  and  the  S80x 
earnings  and  profits  attributable  to  such 
portions. 

(6)  Under  paragraph  (c)(3)  of  this  section. 
DP’s  .section  358  basis  in  the  portions  of  the 
100  shares  of  FA  stock  attributable  to  the 
fiFC.^  stock  ($63x,  computed  in  paragraph 
(ii)((3(4)  of  this  Example  2]  is  reduced  by  the 
amount  (if  any)  by  which  the  section  1248(f) 
amount  attributable  to  such  portions  under 
paragraph  (d)  of  this  section  (S30x,  as 
computed  in  paragraph  (ii)(C)(2)  of  this 
Example  2)  exceeds  DP's  postdistribution 
amount  with  respect  to  such  portions  ($37x, 
computed  in  paragraph  (ii)(C)(5)  of  this 
Example  2).  Thus,  there  is  no  basis  reduction 
in  the  portions  of  the  100  shares  of  FA  stock 
attributable  to  the  CFCl  stock.  DP’s  section 
3.58  basis  in  the  portions  of  the  100  shares 
of  F’A  stock  attributable  to  the  CFC2  stock  is 
not  reduf;ed  because  the  section  1248(f) 
amount  attributable  to  such  portions  under 
paragraph  (d)  of  this  section  is  $0x 
(computed  in  paragraph  (ii)(C)(2)  of  this 
Example  2),  which  equals  DP’s 
postdistribution  amount  with  respect  to  such 


portions  of  $0x  (as  computjjd  in  paragraph 
(ii)(C)(.'>)  of  this  Example  2). 

Example  3.  (Combined  existing  stock 
distribution  and  new  stock  distribution  under 
sections  355(cjl  1 )  and  3(iJ(c)(II.  (i)  Facts.  DP 
owns  all  100  outstanding  shares  of  stock  of 
D(].  DP’s  IX]  stock  has  a  $180x  basis  (each 
of  the  100  shares  having  a  basis  of  .$18). 

$200x  fair  market  value,  and  2-year  holding 
period.  DC  owns  all  60  shares  of  the 
outstanding  stock  of  CF’(]1;  all  such  shares 
constitute  a  single  block  of  stock.  IXi's  CF(]1 
stock  has  a  $50x  basis,  $60x  fair  market 
value,  S30x  of  earnings  and  profits 
attribulable  to  it  for  purpo.ses  of  section  1248, 
a  $10x  section  1248  amount  (computed  as  the 
lesser  of  .SlOx  gain  and  $30x  of  section  1248 
earnings  and  profits),  and  a  3-yoar  holding 
jjeriod.  IX]  also  owns  all  40  shares  of  the 
outstanding  stock  of  CF(]2;  all  such  shares 
constitute  a  single  block  of  stock.  D(]’s  C,F(]2 
stock  has  a  $30x  basis,  $40x  fair  market 
value,  $20x  of  earnings  and  profits 
attributable  to  it  for  purjioses  of  section  1248, 
and  a  $10x  section  1248  amount  (computed 
as  the  lesser  of  SlOx  gain  and  S20x  of  section 
1248  earnings  and  profits).  IXi  al.so  owns 
Business  A,  whit:h  has  a  fair  market  value  of 
SIOOx.  On  December  31.  year  4,  in  a  divisive 
reorganization  described  in  section 
368(a)(1)(D),  DC  transfers  the  CF’C2  stock  to 
(]FCl  in  exchange  for  40  shares  of  newly 
i.ssued  (]FC1  stock.  DC’s  transfer  of  the  CFC2 
stock  to  CF’C]1  qualifies  as  a  section  361 
exchange.  DC  then  distributes  the  100  shares 
of  CF'Cl  stock  (60  shares  held  prior  to  the 
transaction  and  40  shares  received  in  the 
section  361  exchange)  to  DF’  in  a  transaction 
that  qualifies  under  section  355.  DP  properly 
files  a  gain  recognition  agreement  with 
respect  to  the  CFC2  stock  that  satisfies  the 
conditions  of  §§  1.367(a)-3T(e)(6)  and 
1.367(a)-8.  DP  and  DC]  properly  make  the 
elections  provided  in  §  1.367(a)-7(c)(5)  and 
paragraphs  (b)  and  (c)  of  this  section. 

(ii)  Hesult.  (A)  fX]  does  not  recognize  gain 
under  §  1.367(a)-3T(e)(2)  with  respect  to  the 
transfer  of  the  CFC2  stock  to  (]FCl  because 
the  three  conditions  in  §  1.367(a)-3T(e)(3)(i), 
(e)(3)(ii),  and  (e)(3)(iii)  are  satisfied.  F’irst, 

§  1.367(a)-3T(e)(3)(i)  is  satisfied  Inicause  the 
requirements  of  §  1.367(a)-7(c)  are  satisfied, 
including  that  an  election  is  made  to  apply 
§  1.367(a)-7(c).  Second,  the  requirements 
under  §  1.367(a)-3T(e)(3)(ii)  related  to 
transfers  of  domestic  slock  are  not  applicable 
because  (]F’C2  is  a  foreign  corporation.  Third, 
because  IX]  and  DP  own  all  the  stock  of  CTCJll 
for  purposes  of  .satisfying  the  requirements  of 
§  1.367(a)-3T(e)(3)(iii),  DI’  properly  files  a 
gain  recognition  agreement  with  respect  to 
the  CF’C]2  stock  that  satisfies  the  conditions 
of  §§1..367(a)-3T(e)(6)  and  1.367(a)-8.  See 
paragraph  (ii)lG)  of  this  example  for  the 
computation  of  the  amount  of  gain  subject  to 
the  gain  recognition  agreement.  In  addition, 
DC]  is  not  required  to  include  in  income  as 
a  dividend  the  SlOx  section  1248  amount 
with  respect  to  the  C]FC2  stock  under 
§  1.367(b)-4(b)(l)(i)  becau.se  immediately 
after  DC’s  receipt  of  the  CFCl  stock  in  the 
section  361  exchange  but  prior  to,  and 
without  taking  into  account,  IX]’s 
distribution  of  the  C]FCl  stock  to  DP,  CFf]l 
and  C]FC2  are  controlled  foreign  corporations 
as  to  which  DC  is  a  section  1248  shareholder. 
See  §  1 .367(b)-4(b)( J  )(ii)(A). 


(B)  DC  is  not  rtsquirnd  to  recognize  gain 
untier  §  1.367(a)-7(c)(2)(i)  becau.se  DP,  a 
control  group  member  (as  defined  in 
§1.367(a)-7(f)(l)),  owns  100%  of  DC].  DC  is 
not  required  to  re<  ognize  gain  under 

§  1.367(a)-  7(c)(2)(ii)  because  the  amount 
de.scribed  in  §  1.367(a)-7(c)(2)(ii)(A)  (SlOx) 
does  not  exceed  the  amount  descrilred  in 
§  1.367(a)-7(c)(2)(ii)(B)  (S40x).  The  SlOx 
described  in  §  1.367(a)-7(c)(2)(ii)(A)  equals 
the  product  of  the  insirle  gain  (as  defined  in 
§  1.367(a)-7(f))  (SlOx)  multiplied  by  DP’s 
ownership  interest  percentage  (as  defined  in 
§  1.367(a)-7(f))  (100%),  reduced  by  the  sum 
of  the  amounts  in  §  1.367(a)-7(c)(2)(ii)(A)(7), 
(c)(2)(ii)(A)(2).  and  (c)(2)(ii)(A)(.?)  (SOx). 

Under  §  1.367(a)-7(f)(5),  the  SlOx  of  inside 
gain  is  the  amount  by  which  the  aggregate 
fair  market  value  of  the  section  367(a) 
property  (CF’(]2  stock  with  a  fair  market  value 
of  S40x)  exceeds  the  sum  of  the  inside  basis 
($30x)  of  such  property,  and  SOx  (the  product 
of  the  section  367(a)  perr;entage  (100%) 
multiplied  by  Df]’s  deductible  liabilities 
assumed  by  C]FC]1  (SOx)).  Under  §  1.367(a)- 
7(0(4).  the  S30x  inside  basis  equals  the 
aggregate  basis  of  the  section  367(a)  property 
transferred  in  the  section  361  exchange 
($30x).  increased  by  any  gain  or  deemed 
dividends  recognized  by  DC  with  respect  to 
the  section  367(a)  property  under  section  367 
(.SOx).  The  $40x  de.scribed  in  §  1.367(a)- 
7(c)(2)(ii)(B)  is  the  product  of  the  .secti(jn 
367(a)  percentage  (100%)  multiplied  by  the 
fair  market  value  of  the  40  shares  of  CFCl 
stock  rw.eived  by  DC  in  the  section  361 
exchange  and  distributed  to  f)P  (S40x). 

(C)  Under  setdion  358.  DP  must  allocate  the 
$180x  basis  in  its  100  shares  of  DC  stock 
between  the  100  shares  of  DC  stock  (fair 
market  value  of  SIOOx)  and  the  100  shares  of 
CF'Cl  stock  (fair  market  value  of  SIOOx)  held 
after  the  distribution  based  on  the  relative 
fair  market  values  of  the  shares.  Accordingly, 
after  the  allocation  of  the  basis  under  section 
358,  but  prior  to  the  application  of 

§  1 .367(a)-7(c)(3).  the  basis  of  DP’s  DC  stock 
is  SOOx  and  the  basis  of  DP’s  (]FCl  stock  is 
$90x.  With  respect  to  the  ,S90x  basis  in  the 
100  shares  of  CFCl  stock,  $36x  is  attributable 
to  the  40  shares  of  CFCil  stock  received  by 
D(]  in  the  .section  361  exchange  ($90x 
multiplied  by  40/100).  and  .S,54x  is 
attributable  to  the  60  shares  of  CF(]1  stock 
owned  bv  IX]  prior  to  the  .sectimi  361 
exc’.hange  (.$90x  multiplied  by  60/100).  See 
§1.3.58-2(a)(2)(iv). 

(D)  Pursuant  to  §  1.367(a)-7(c)(3)(ii),  any 
adjustment  to  DP’s  basis  in  the  CFCl  .stock 
required  under  §  1 .367(a)-7(c)(3)(i)  can  only 
be  made  with  respect  to  the  40  shares  of 
(]FCl  stock  rec;eived  by  IX]  in  the  .section  361 
exchange.  Under  §  1.367(a)-7(c)(3)(i)(A),  DP 
must  reduce  its  S(!ction  358  basis  ($36x)  in 
the  40  shares  of  C;F(]1  .stock  by  SOx,  the 
amount  by  which  DP’s  attributable  inside 
gain  (SlOx),  reduced  by  the  sum  of  the 
amounts  in  §  1.367(a)-7(c)(2)(ii)(A)(I), 
(c)(2)(ii)(A)(2),  and  (c)(2)(ii)(A)(.3)  (SOx)  (as 
computed  in  paragraph  (ii)(B)  of  this 
Example  3)  exceeds  DP’s  outside  gain  (as 
defined  in  §  1.367(a)-7(f))  ($4x).  DP’s  $4x 
outside  gain  equals  the  product  of  the  section 
367(a)  percentage  (as  defined  in  §  1.367(a)- 
7(f))  (100%)  multiplied  by  the  amount  by 
which  the  fair  market  value  ($40x)  of  the  40 
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shares  of  CFCl  stock  is  greater  than  DP’s 
section  .3.S8  basis  in  the  stock  ($36x).  After 
the  $6x  reduction  to  stock  basis  required 
under  §  1.367(a)-7(c)(3).  but  before  the 
application  of  §  1.1248(0-2(c)(3),  DP's  basis 
in  the  40  shares  of  CFCl  stock  is  $30x. 

(E)  DC’s  distribution  of  the  40  shares  of 
newly  issued  CFCl  stock  is  subject  to 

§  1.1 248(0-1  (b)(3)  (a  new  stock  distribution). 
Except  as  provided  in  §  1.1248(0-2(c),  under 
§  1.1248(fi-l (b)(3)  DC  must  include  in  gross 
income  as  a  dividend  the  total  set;tion  1248(0 
amount  (as  defined  in  §  1.1248(0-l(c)(14)). 
The  total  section  1248(0  amount  is  SlOx,  the 
sum  of  the  section  1248(0  amount  (as  defined 
in  §  1.1248(0-l(c)(10))  with  respect  to  the 
stoc:k  of  each  foreign  corporation  transferred 
in  the  section  361  exchange.  Only  the  CFC2 
stot;k  is  transferred  in  the  .section  361 
exchange;  therefore,  the  total  .section  1248(0 
amount  is  erjual  to  the  section  1248(0 
amount  with  respctct  to  the  CFC2  stock 
(SlOx).  The  SlOx  section  1248(0  amount  with 
respect  to  the  CFC2  .stock  is  the  amount  that 
IX'  would  have  included  in  income  as  a 
deemed  dividend  under  §  1.367(b)— 4(b)(l)(i) 
with  respect  to  the  CF^C2  stock  if  the 
niquirements  of  §  1.367(b)-4(b)(l)(ii)(A)  had 
not  been  .satisfied  (SlOx),  reduced  by  the 
amount  of  gain  recognized  by  DC  under 
§  1.367(a)-7(c)(2)  allocable  to  the  CFC2  stock 
and  treated  as  a  dividend  under  section 
1248(a)  (in  this  case,  SOx,  as  described  in 
paragraph  (ii)(B)  of  this  Example  3). 

(F)  However,  because  DC  and  DP  (a  section 
1248  shartiholdqr  of  CFCl  immediately  after 
the  distribution)  elec.t  to  apply  the  provisions 
of  §  1.1248(f)-2(c)  (as  provided  in 

§  1.1248(0-2(c)(l)),  the  amount  that  DC  is 
required  to  include  in  income  as  a  dividend 
under  §  1.1248(f)-l (b)(3)  (SlOx  total  section 
1248(f)  amount  as  computed  in  paragraph 
(ii)(E)  of  this  Example  .3)  is  reduced  by  the 
sum  of  the  portions  of  the  section  1248(0 
amount  with  respect  to  the  (^FC2  stock  that 
is  attributable  (under  the  rules  of  §  1.1248(0- 
2(d))  to  the  40  shares  of  CFCl  stock 
distributed  to  DP.  As  stated  in  the  facts,  the 
election  is  made  to  apply  §  1.1248(0-2(c). 

(1)  Under  paragraph  (d)(1)  of  this  section, 
the  portion  of  the  section  1248(0  amount 
with  respect  to  the  CFC2  stock  that  is 
attributed  to  the  40  shares  of  CFCl  stock 
distributed  to  DP  is  equal  to  DP’s 
hypothetical  section  1248  amount  (as  defined 
in  §  1.1 248(0-1  (c)(4))  with  resperd  to  the 
CFC2  stock.  Because  DP  is  the  only 
shareholder  of  DC,  DP’s  hypothetical  section 
1248  amount  equals  the  section  1248(0 
amount  with  respect  to  the  CFC2  stock 
(SlOx).  The  SlOx  hypothetical  section  1248 
amount  is  attributed  pro  rata  (based  on 
relative  values)  among  the  40  shares  of  CFCl 
stock  distributed  to  DP,  and  the  attributable 
share  amount  (as  defined  in  paragraph  (d)(1) 
of  this  section)  is  S.2.'>x. 

(2)  The  40  shares  of  CFCl  stock  are  not 
divided  into  portions  under  paragraph  (c)(2) 
of  this  .section  because  the  only  property 
transferred  by  DC  to  CFCl  is  a  single  block 
of  stock  of  CFC2.  If  the  40  shares  of  CFCl 
stock  were  required  to  be  divided  into 
portions,  however,  the  rules  of  paragraph 
(d)(2)  of  this  section  apply  to  attribute  the 
attributable  share  amount  ($.25x)  to  portions 
of  shares  of  CFCl  .stock  distributed  to  DP. 


(.3)  Because  the  election  under  paragraph 

(c) |l)  of  this  section  is  made,  the  total  setdion 
1248(f)  amount  ($10x)  that  DC  is  otherwise 
required  to  include  in  gross  income  as  a 
dividend  under  §  1.1248(0-1  (b)(3)  is  reduced 
by  SlOx,  the  portion  of  the  section  1248(0 
amount  with  respect  to  the  CFC2  stock  that 
is  attributable  under  paragraph  (d)  of  this 
section  to  the  40  shares  of  CFCl  stock 
distributed  to  DP.  Thus,  the  amount  DC  is 
required  to  include  in  gross  income  as  a 
dividend  under  §  1.1248(0-l(b)(3)  is  $0x 
($30x  less  $30x). 

(4)  Under  §  1.1248-8(b)(2)(iv),  the  $20x 
earnings  and  profits  attributable  to  the  single 
block  of  CFC2  stock  are  attributed  pro  rata  to 
the  40  shares  of  CFCl  stock.  Thus,  DP’s 
postdistribution  amount  (defined  in 
§  1.1 248(0-1  (c)(6))  with  respect  to  the  40 
shares  of  CFCl  stoc;k  attributable  to  the  CFr.2 
.stock  is  SlOx,  the  lesser  of  the  aggregate  gain 
in  the  40  shares  of  CFCl  stock  of  SlOx  ($40x 
fair  market  value,  less  $30x  section  358  basis, 
as  described  in  paragraph  (ii)(D)  of  this 
Example  3)  and  the  S20x  earnings  and  profits 
attributable  to  such  shares. 

(.5)  Under  paragraph  (c)(3)  of  this  section, 
DP’s  section  358  basis  in  the  40  shares  of 
CFCl  .stock  (S30x)  is  reduced  by  the  amount 
(if  any)  by  which  the  section  1248(0  amount 
attributable  to  such  shares  under  paragraph 

(d)  of  this  section  ($10x,  as  computed  in 
paragraph  (ii)(E)  of  this  Example  3)  exceeds 
DP’s  postdistribution  amount  with  respecd  to 
such  shares  ($10x).  Thus,  there  is  no  basis 
reduction  in  the  40  shares  of  CFCl  stock. 

(C)  Pursuant  §  1.367(a)-3T(e)(6),  the 
amount  of  gain  subject  to  the  gain  rec:ogiiitian 
agreement  entered  into  liy  DP  with  respect  to 
the  CFC2  stock  is  SlOx,  which  is  the  product 
of  DP’s  ownership  interest  percentage  (100%) 
multiplied  by  the  gain  realized  by  DC  in  the 
361  exchange  prior  to  taking  into  acc:ount  the 
application  of  any  other  provision  of  section 
367  (SlOx),  reduced  by  the  sum  of  the 
amounts  de.scribed  in  §  1.367(a)- 
3T(e)(6)(i)(A),  (e)(6)(i)(B),  (e)(6)(i)(C),  and 

(e) (6)(i)(D)  (SOx). 

(H)  DC’s  distribution  of  the  60  shares  of 
CFCl  stock  it  held  before  the  section  361 
exchange  is  subject  to  §  1.1248(f)-l(b)|2)  (an 
existing  stock  distribution);  however,  because 
DC  and  DP  make  the  election  provided  in 
paragraph  (b)(1)  of  this  section,  §  1.1248(f)- 
1(b)(2)  does  not  apply  to  the  distribution. 

(I)  Under  paragraph  (b)(2)  of  this  section, 
for  purposes  of  section  1248,  DP  will  have  a 
3-year  holding  period  in  the  60  shares  of 
CFCl  stock  received,  the  same  holding 
period  that  DC  had  in  the  60  shares  of  CFCl 
stock. 

(2)  Under  paragraph  (b)(3)  of  this  section, 
DP’s  section  358  basis  in  the  60  shares  of 
CFCl  stock  received  ($54x,  as  computed  in 
paragraph  (ii)(C)  of  this  Example  3)  is 
reduced  by  $4x,  the  amount  by  which  DC’s 
section  1248  amount  (SlOx)  with  respect  to 
the  60  shares  of  CFCl  .stock  exceeds  DP’s 
postdistribution  amount  ($6x)  with  respect  to 
the  60  shares  of  CFCl  stock.  Under 
§  1.1248(f)-l(c)(6),  DP’s  postdistribution 
amount  with  respect  to  the  60  shares  of  CFCl 
stock  equals  the  amount  that  DP  would 
include  in  gross  income  as  a  dividend  under 
section  1248(a)  if  DP  sold  the  60  shares  of 
CFCl  stock  immediately  after  the 


distribution,  or  $6x,  which  is  computed  as 
the  lesser  of  the  $6x  gain  in  the  such  shares 
of  CFCl  stock  ($60x  fair  market  value,  less 
$54x  basis)  and  $30x  of  section  1248  earnings 
and  profits  attributable  to  the  CFCl  stock, 
taking  into  account  DP’s  3-year  holding 
period  in  the  stock  as  required  by  paragraph 
(b)(2)  of  this  section.  As  adjusted  under 
paragraph  (b)(3)  of  this  section,  DP’s  basis  in 
the  60  shares  of  C>FCl  stock  is  $50x  ($54x 
basis,  less  $4x  basis  reduction). 

(f)  Applicable  cross-refenmees.  For 
rules  relating  to  the  attribution  of 
earnings  and  profits  to  the  stock  of  a 
foreign  corporation  following  certain 
nonrecognition  transactions,  see 
§  1.1248-8.  For  rules  relating  to  a 
transfer  of  property  by  a  domestic 
corporation  to  a  foreign  corporation  in 
a  .section  361  exchange  that  precedes  a 
new  stock  distribution,  .see  §  1.367(a)-7. 
If  the  property  transferred  includes 
stock  of  a  corporation,  see  also 
§§1.367(a)-.3T(e)  and  1.367(b)-4.  For 
other  rules  that  may  apply  if  a  domestic 
corporation  distributes  the  stock  of  a 
foreign  corporation  in  a  new  stock 
di.stribution  or  an  exi.sting  stock 
distribution  .satisfying  the  requirements 
of  section  355,  see  §§  1.367(b)-5{b)(l) 
and  1.367(e)-l. 

■  Par.  17.  Section  1.1248(f)-3  is  added 
to  read  as  follows: 

§  1 .1 248(f>-3  Reasonable  cause  and 
effective/applicability  dates. 

(a)  Reasonable  cause  for  failure  to 
comply  [Reserved].  For  further 
guidance,  see  §  1.1248(f)-3T(a). 

(b)  Effective/applicability  date — (1) 
General  rule.  Except  as  provided  in 
paragraph  (b)(2)(ii)  of  this  section, 

§§  1.1248(0-1  and  1.1248(f)-2  apply  to 
distributions  occurring  on  or  after  April 
18,2013. 

(2)  Transactions  described  in  Notice 
87-64 — (i)  Gain  not  otherwise 
recognized.  For  distributions  occurring 
on  or  after  September  21,  1987,  and 
before  April  18,  2013,  section  1248(f)(1) 
shall  not  apply  to  the  extent  the 
domestic  distributing  corporation 
recognizes  gain  with  respect  to  the  stock 
of  the  foreign  distributed  corporation  as 
a  result  of  the  di.stribution  under 
another  provision  of  subtitle  A  of  the 
Internal  Revenue  Code. 

(Li)  Section  355  distributions. 
Taxpayers  may  apply  the  provisions  of 
§  1.1248(f)-2(b)  to  distributions 
occurring  on  or  after  September  21 , 
1987. 

■  Par.  18.  Section  1.6038B-1  is 
amended  by; 

■  1.  Revising  paragraph  (c)(6). 

■  2.  Revising  paragraph  (f)(3). 

■  3.  Revising  the  paragraph  heading  and 
the  first  sentence  of  paragraph  (g)(1). 

■  4.  Adding  paragraph  (g)(5). 
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The  addition  and  revisions  read  as 
follows: 

§  1 .6038B-1  Reporting  of  certain  transfers 
to  foreign  corporations. 

*  *  -k  *  it 

(c)*  *  * 

(6)  Transfers  subject  to  section 
:i(i7la)(5} — (i)  In  general.  This  paragraph 
((:)(6)  applies  to  a  domestic  corporation 
(IJ.S.  transferor)  that  transfers  section 
367(a)  property  (as  defined  in 
§  1.3r.7(a)-7(f)(10))  to  a  foreign 
corporation  in  a  section  361  exchange 
(as  defined  in  §  1.367(a)-7(f)(8))  and  to 
which  the  provisions  of  §  1.367(a)-7(c) 
apply.  Paragraph  (c)(6)(ii)  of  this  section 
establishes  the  time  and  manner  for  the 
U.S.  transferor  to  elect  to  apply  the 
provisions  of  §  1.367(a)-7(c).  Paragraph 
(c)(6)(iii)  of  this  section  e.stablishes  the 
manner  for  the  U.S.  transferor  to  satisfy 
the  requirement  of  §  1.367(a)-7(c)(4). 

(ii)  Election.  The  U.S.  transferor  elects 
to  apply  the  provisions  of  §  1.367(a)- 
7(c)  hv  including  a  statement  entitled, 
“ELECTION  TO  APPLY  EXCEPTION 
UNDER  §  1.367(a)-7(c),”  with  its  timely 
filed  return  (within  the  meaning  of 
§  1.367(a)-7(f)(12))  for  the  taxable  year 
during  which  the  reorganization  occurs 
and  that  includes  the  information 
described  in  paragraphs  (c)(6)(ii)(A), 
(c)(6)(ii)(13),  (c)(6)(ii)(C).  (c)(6)(ii)(D), 
(c)(6)(ii)(E),  (c)(6)(ii)(F),  (c)(6)(ii)(G),  and 
(c.)(6)(ii)(H)  of  this  section.  See 
§  1.367(a)-7(c)(5)(ii)  for  the  .statement 
required  to  be  filed  by  a  control  group 
member  (as  defined  in  §  1.367(a)-7(f)(l)) 
or  final  distributee  (as  defined  in 
§1.367(a)-7(d)). 

(A)  The  name  and  taxpayer 
identification  number  (if  any)  of  each 
control  group  member  and  final 
distributee  (if  any),  the  foreign  acquiring 
corporation,  and  in  the  case  of  a 
triangular  reorganization  (within  the 
meaning  of  §  1.358-6(b)(2))  the 
corporation  that  controls  the  foreign 
accjuiring  corporation,  and  the 
ownership  interest  percentage  (as 
defined  in  §  1.367(a)-7(f)(7))  in  the  U.S. 
transferor  of  each  control  group 
member. 

(B)  A  calculation  of  the  gain 
recognized  (if  any)  by  the  U.S.  transferor 
under  §  1.367(a)-7(cj(2)(i)  and  (c)(2)(ii), 
and  the  basis  adjustments  (if  arty) 
required  to  be  made  by  each  control 
group  member  under  §  1.367(a)-7(c)(3). 

(C)  The  date  on  which  the  U.S. 
transferor  and  each  control  group 
member  or  final  distributee  entered  into 
the  written  agreement  described  in 
§1..367(a)-7(c)(5)(iv). 

(D)  The  amount  of  any  deductible 
liability  (as  defined  by  §  1.367(a)- 
7(f)(2)). 


(E)  The  fair  market  value  (as  defined 
by  1.367(a)-7(f)(3))  of  property 
transferred  to  the  foreign  acquiring 
corporation  in  the  section  361  exchange. 

(F)  'I’he  inside  basis  (as  defined  by 
§1.367(a)-7(f)(4)). 

(C)  The  inside  gain  (as  defined  by 
§1.367(a)-7(r)(5)). 

(H)  The  section  367(a)  percentage  (as 
defined  by  §  1.367(a)-7(f)(9)). 

(iii)  Agreement  to  amend  U.S. 
transferor’s  tax  return.  The  U.S. 
transferor  complies  with  the 
requirement  of  §  1.367(a)-7(c)(4)(i)  by 
attaching  a  statement  to  its  timely  filed 
return  (within  the  meaning  of 
§  1 .367(a)-7(f)(12))  for  the  taxable  year 
in  which  the  reorganization  occurs, 
entitled  “STATEMENT  UNDER 
§  1.367(a)-7(c)(4)  FOR  TRANSFERS  OF 
ASSETS  TO  A  FOREIGN 
CORPORATION  IN  A  SECTION  361 
EXCHANGE.”  The  statement  must 
certify  that  if  a  significant  amount  of  the 
section  367(a)  property  received  by  the 
foreign  acquiring  corporation  from  the 
U.S.  transferor  in  the  section  361 
exchange  is  disposed  of,  directly  or 
indirectly,  in  one  or  more  related 
transactions  de.scribed  in  paragraph 
(c)(6)(iii)(B)  of  this  section  occurring 
within  the  sixty  (60)  month  period  that 
begins  on  the  date  of  distribution  or 
transfer  (within  the  meaning  of 
§  1.381(b)-l(b)),  then  the  exception 
provided  in  §  1.367(a)-7(c)  will  not 
apply  to  the  section  361  exchange. 
Accordingly,  the  U.S.  transferor  will 
recognize  the  gain  realized  but  not 
recognized  in  the  section  361  exchange, 
computed  as  if  the  exception  provided 
in  §  1.367(a)-7(c)  had  never  applied.  A 
U.S.  income  tax  return  (or  amended  U.S. 
income  tax  return,  as  the  case  may  be) 
for  the  year  in  which  the  reorganization 
occurred  reporting  the  gain  must  be 
filed.  If  the  .section  361  exchange  occurs 
in  connection  with  a  triangular 
reorganization  (within  the  meaning  of 
§  1.3.‘i8-6(b)(2))  and  the  corporation  that 
controls  the  foreign  acquiring 
corporation  is  foreign,  an  indirect 
disposition  of  the  section  367(a) 
property  includes  the  disposition  by 
such  controlling  foreign  corporation  of 
the  stock  of  the  foreign  acquiring 
corporation. 

(A)  Disposition  of  a  significant 
amount — (?)  General  rule.  Except  as 
provided  in  paragraphs  (c)(6)(iii)(A)(2) 
and  (c)(B)(iii)(A)(3)  of  this  section,  for 
purposes  of  this  paragraph  (c)(6)(iii),  a 
disposition  of  a  significant  amount 
occurs  if,  in  one  or  more  related 
transactions,  the  foreign  acquiring 
corporation  disposes  of  an  amount  of 
the  section  367(a)  property  received 
from  the  U,S.  transferor  in  the  section 
361  exchange  that  is  greater  than  40 


percent  of  the  fair  market  value  of  all  of 
the  .section  367(a)  property  transferred 
in  the  section  361  exchange. 

(2)  Exception  for  certain 
nonrecognition  exchanges.  Section 
367(a)  property  that  is  subsequently 
transferred  (retransferred  property) 
pursuant  to  a  nonrecognition  provision 
is  not  treated  as  disposed  of  for 
purposes  of  paragraph  (c)(6)(iii)(A)(  J)  of 
this  section,  provided  such  transfer 
satisfies,  and  is  treated  in  a  manner 
consistent  with  the  principles 
underlying  §  1..367(a)-8(k).  Thus,  for 
example,  if  .section  367(a)  property  is 
subsequently  transferred  to  a  foreign 
corporation  in  exchange  solely  for  stock 
in  a  transaction  described  in  section 
.'t.'il,  such  retransferred  property  is  not 
treated  as  disposed  of  for  purposes  of 
paragraph  (c)(6)(iii)(A)(I)  of  this  section: 
in  such  a  case,  however,  a  subsequent 
disposition  of  either  the  retransferred 
property  by  the  transferee  foreign 
corporation,  or  of  the  stock  of  the 
transferee  foreign  corporation  received 
in  exchange  for  the  retransferred 
property,  is  subject  to  the  provisions  of 
paragraph  (c)(6)(iii)(A)(l)  of  this  section. 

(3)  Exception  for  dispositjons 
occurring  in  the  ordinary  course  of 
business.  Dispositions  of  section  367(a) 
property  de.scribed  in  section  1221(a)(2) 
occurring  in  the  ordinary  course  of 
business  of  the  foreign  acquiring 
corporation  are  not  treated  as  disposed 
of  for  purposes  of  paragraph 
(c)(6)(iii)(A)(l)  of  this  section. 

(B)  Gain  recognition  transaction — (1) 
General  rule.  A  transaction  is  described 
in  this  paragraph  (c)(6)(iii)(B)  if  the 
transaction  is  entered  into  with  a 
principal  purpose  of  avoiding  the  U.S. 
tax  that  would  have  been  imposed  on 
the  U.S.  transferor  on  the  disposition  of 
the  property  transferred  to  the  ftireign 
acquiring  corporation  in  the  section  361 
exchange.  A  disposition  may  have  a 
principal  purpo.se  of  tax  avoidance  even 
if  the  tax  avoidance  purpose  is 
outweighed  by.  other  purposes  when 
taken  together. 

[2]  Presumptive  tax  avoidance.  For 
purposes  of  this  paragraj)h  (c)(6)(iii)(B). 
the  principal  purpose  of  the  foreign 
acquiring  corporation’s  disposition  of  a 
significant  amount  of  the  section  367(a) 
property  within  the  two-year  period  that 
begins  on  the  date  of  distribution  or 
transfer  (within  the  meaning  of 
§  1.381(b)-l(b))  (whether  in  a 
recognition  or  nonrecognition 
transaction)  will  be  presumed  to  be  the 
avoidance  of  the  U.S.  tax  that  would 
have  been  imposed  on  the  U.S. 
transferor  on  the  disposition  of  the 
property  transferred  to  the  foreign 
acquiring  corporation  in  the  section  361 
exchange.  However,  this  presumption 
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will  not  apply  if  it  is  demonstrated  to 
the  satisfaction  of  the  Director  of  Field 
Operations,  Large  Business  & 
International  (or  any  successor  to  the 
roles  and  responsibilities  of  such  person 
(Director)  that  the  avoidance  of  U.S.  tax 
was  not  a  principal  purpose  of  the 
disposition. 

(3)  Interest.  If  additional  tax  is 
required  to  be  paid  as  a  result  of  a 
transaction  described  in  paragraph 
(c)(6)(iii)(B)  of  this  section,  then  interest 
must  be  paid  on  that  amount  at  rates 
determined  under  section  6621  with 
respect  to  the  period  between  the  date 
prescribed  for  filing  the  U.S.  transferor’s 
income  tax  return  for  the  year  in  which 
the  reorganization  occurs  and  the  date 
on  which  the  additional  tax  for  that  year 
is  paid. 


(3)  Reasonable  cause  for  failure  to 
comply  [Reserved],  For  further 
guidance,  see  §  1.6038B-lT(f)(3). 

*  *  «  *  * 

(g)  Effective/applicability  dates.  (1) 
Except  as  provided  in  paragraphs  (g)(2) 
through  (g)(5)  of  this  section,  this 
section  applies  to  transfers  occurring  on 
or  after  July  20,  1998,  except  for 


transfers  of  cash  made  in  tax  years 
beginning  on  or  before  February  5, 1999 
(which  are  not  required  to  be  reported 
under  section  6038B),  and  except  for 
transfers  described  in  paragraph  (e)  of 
this  section,  which  applies  to  transfers 
that  are  subject  to  §§  1.367(e)-l(f)  and 
1.367(e)-2(e).  *  *  * 
***** 

(5)  Paragraphs  (c)(6)  and  (f)(3)  of  this 
section  apply  to  transfers  occurring  on 
or  after  April  18,  2013.  For  guidance 
with  respect  to  paragraphs  (c)(6)  and 
(f)(3)  of  this  section  before  April  18, 
2013,  see  26  CFR  part  1  revised  as  of 
April  1.  2012. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

■  Par.  19.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 

■  Par.  20.  In  §  602.101,  the  following 
entries  are  added  in  numerical  order  to 
the  table  in  paragraph  (b)  to  read  as 
follows: 

§602.101  OMB  Control  numbers. 


CFR  part  or  section  where 
identified  and  described 

Current  OMB 
control  No. 

1.367(a)-7  . 

1545-2183 

1.367(a)-8  . 

1545-2183 

1.1248(0-2  . 

1545-2183 

1.6038B-1  . 

1545-2183 

***** 

Steven  T.  Miller, 

Deputy  Commissioner  for  Services  and 
Enforcement. 

Approved:  February  15,  2013. 

Mark  J.  Mazur, 

Assistant  Secretary  of  the  Treasury  (Tax 
Policy). 

(FR  Dfx;.  2013-05700  Filed  3-18-13:  8:45  ani| 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 
[TD9615] 

RIN  1545-BJ75 

Indirect  Stock  Transfers  and  the 
Coordination  Rule  Exceptions; 
Transfers  of  Stock  or  Securities  in 
Outbound  Asset  Reorganizations 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  and  temporary 
regulations. 

SUMMARY:  This  document  contains  final 
and  temporary  regulations.  These 
regulations  eliminate  one  of  two 
exceptions  to  the  coordination  rule 
between  asset  transfers  and  indirect 
stock  transfers  for  certain  outbound 
asset  reorganizations.  The  regulations 
also  modify  the  third  exception  to  the 
coordination  ride  for  certain  outbound 
exchanges  so  that  this  exception  is 
consistent  with  the  remaining  asset 
reorganization  exception.  In  addition, 
the  regulations  modify,  in  Various 
contexts,  procedures  for  obtaining 
reasonable  cause  relief.  Finally,  the 
regulations  implement  certain  changes 
with  respect  to  transfers  of  stock  or 
securities  by  a  domestic  corporation  to 
a  foreign  corporation  in  a  section  361 
exchange.  The  regulations  primarily 
affect  domestic  corporations  that 
transfer  property  to  foreign  corporations 
in  certain  outbound  nonrecognition 
exchanges.  The  text  of  these  temporary 
regulations  serves  as  the  text  of  the 
proposed  regulations  (REG— 132702-10) 
published  in  the  notice  of  proposed 
rulemaking  on  this  subject  in  the 
Propo.sed  Rules  section  of  this  issue  of 
the  Federal  Register. 

DATES:  Effective  Date:  'I'he  final  and 
temporary  regulations  are  effective  on 
March  19,  2013. 

Applicability  Date:  For  dates  of 
applicability,  see  §  1.367(a)-3T(g), 

§  1.367(a)-6T(e)L4),  1.367(a)- 
7T(e)(2)(iv),  1.1248(f)-3T(a)(3),  and 
1.6038B-lT(f)(3)(iii). 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  B.  Williams,  )r.,  (202)  622-3860 
(not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  the  regulations  have  been 
reviewed  and  approved  by  the  Office  of 
Manageme/it  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 


199.5  (44  U.S.C.  3507(d))  under  control 
number  1545-2183. 

The  collections  of  information  are  in 
§§  1.367(a)-3(d)(2),  1.367(a)-3T(e)(3) 
and  (e)(6).  1.367(a)-7T(e).  1.1248(f)-3T, 
and  1.6038-lT(f).  The  collections  of 
information  are  mandatory.  The  likely 
respondents  are  domestic  corporations. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number.  Books  and  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  might 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.G.  6103. 

Background 

On  August  20,  2008,  the  Department 
of  the  Treasury  (Treasury  Department) 
and  the  Internal  Revenue  Service  (IRS) 
issued  proposed  regulations  under 
sections  367,  1248,  and  6038B  of  the 
Internal  Revenue  Code  (Code)  (2008 
proposed  regulations)  concerning 
transfers  of  property  by  a  domestic 
corporation  to  a  foreign  corporation  in 
an  exchange  described  in  section  361(a) 
or  (b)  (section  361  exchange),  and 
certain  nonrecognition  distributions  of 
stock  of  a  foreign  corporation  by  a 
domestic  corporation  (REG-2()9006-89, 
73  FR  49278;  2008-41  IRB  867).  A 
correction  to  the  2008  proposed 
regulations  was  published  in  the 
Federal  Register  on  September  26,  2008; 
73  FR  56535  (2008-41  IRB  867).  No 
public  hearing  on  the  2008  proposed 
regulations  was  requested  or  held; 
however,  comments  were  received.  All 
comments  are  available  at 
w'w'w. regulations.gov  or  upon  request. 
Based,  in  part,  on  comments  received, 
the  Treasury  Department  and  the  IRS 
adopt  portions  of  the  2008  proposed 
regulations,  with  modifications,  as  final 
regulations  elsewhere  in  this  issue  of 
the  Federal  Register.  A  portion  of  the 

2008  proposed  regulations  is  adopted, 
with  modifications,  in  this  Treasury 
decision  as  temporary  regulations. 

On  February  11,  2009,  the  Treasury 
Department  and  the  IRS  issued  final 
regulations  under  section  367  (2009 
final  regulations)  concerning  gain 
recognition  agreements  with  respect  to 
certain  transfers  of  stock  or  securities  by 
United  States  persons  to  foreign 
corporations  (TD  9446,  74  FR  6952; 
2009-9  IRB  607).  A  correction  to  the 

2009  final  regulations  was  published  in 
the  Federal  Register  on  March  27,  2009 
(74  FR  13340;  2009-13  IRB  731).  The 
2009  final  regulations  included 
regulations  addressing  the  transfer  of 


stock  or  securities  by  a  domestic 
corporation  to  a  foreign  corporation  in 
a  section  361  exchange.  The  portion  of 
the  2009  final  regulations  concerning 
outbound  transfers  of  stock  or  securities 
in  a  section  361  exchange  is  withdrawn, 
revised,  and  issued  in  this  Treasury 
decision  as  temporary  regulations. 

Explanation  of  Provisions 

A.  Coordination  Rule  and  Exceptions — 

In  General 

Section  1.367(a)-3(d)(2)(vi)(A) 
(coordination  rule)  provides  that  if  in 
connection  with  ^n  indirect  stock 
transfer,  as  defined  in  §  1.367(a)-3(d)(l), 
a  U.S.  person  transfers  assets  to  a 
foreign  corporation  (direct  asset 
transfer)  in  an  exchange  described  in 
section  351  or  section  361,  the  rules  of 
section  367  and  the  regulations  under 
that  section  apply  fir.st  to  the  direct  asset 
transfer  and  then  to  the  indirect  slock 
transfer.  There  are  three  exceptions  to 
the  coordination  rule,  as  described  in 
this  preamble. 

Two  exceptions  to  the  coordination 
rule  provide  that  section  367(a)  and  (d) 
do  not  apply  to  any  assets  transferred  by 
a  domestic  acquired  corporation  to  a 
foreign  acquiring  corporation  in  an  asset 
reorganization  that  are  re-transferred  to 
a  domestic  corporation  that  is  controlled 
by  the  foreign  acquiring  corporation 
(domestic  controlled  corporation). 

These  exceptions  only  apply,  however, 
if  the  domestic  controlled  corporation’s 
basis  in  the  re-transferred  assets  is  not 
greater  than  the  domestic  acquired 
corporation’s  basis  in  such  assets  (the 
basis  comparison  rule),  and  the 
conditions  described  in  §  1.367(a)- 
3(d)(2)(vi)(B)(l)(i)  (section  367(a)(5) 
exception)  or  (d)(2)(vi)(B)(7)(/i)  (indirect 
dome.stic  stock  transfer  exception)  are 
satisfied.  See  §  1.367(a)-3(d)(2)(vi)(B)(7). 
The  section  367(a)(5)  exception  applies 
only  if  the  reorganization  satisfies  the 
conditions  described  in  .section 
367(a)(5)  and  any  regulations  issued 
pursuant  to  section  367(a)(5).  For 
example,  the  domestic  acquired 
corporation  must  be  controlled  (within 
the  meaning  of  section  368(c))  by  5  or 
fewer  domestic  corporations,  and  basis 
adjustments  must  be  made  to  the  stock 
of  the  foreign  acquiring  corporation 
received  in  the  reorganization.  See 
§1.367(a)-7(c) 

The  indirect  domestic  stock  transfer 
exception  applies  only  if  the 
requirements  of  §  1.367(a)-3(c)(l)(i), 
(c)(l)(ii),  and  (c)(l)(iv)  are  satisfied  with 
respect  to  the  indirect  stock  transfer  of 
stock  in  the  domestic  acquired 
corporation,  and  certain  filing 
requirements  are  satisfied. 
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The  third  exception  (section  351 
exception)  to  the  coordination  rule 
applies  if  a  U.S.  person  {U.S.  transferor) 
transfers  assets  to  a  foreign  corporation 
in  a  section  351  exchange,  to  the  extent 
that  such  assets  are  transferred  by  such 
foreign  corporation  to  a  domestic 
corporation  in  another  section  351 
exchange.  See  §  1.367(a)- 
3(d)(2)(vi)(B)(2).  Consi.stent  with  tlie 
.section  367(a)(5)  exception  and  tlie 
indirect  dome.stic  stock  transfer 
exception,  the  .section  351  exception 
only  applies  if  the  domestic  transferee’s 
basis  in  the  assets  is  not  greater  than  the 
basis  that  the  U.S.  transferor  had  in  such 
assets. 

B.  Notice  2008-10  and  2008  Proposed 
Begulotions 

On  December  28,  2007,  the  Treasury 
Department  and  the  IRS  issued  Notice 
2008-10  (2008-1  CB  277)  in  response  to 
outbound  asset  reorganization 
transactions  that  relied  on  the  section 
367(a)(5)  exception  to  repatriate 
earnings  of  a  foreign  corporation 
without  the  recognition  of  a 
corresponding  amount  of  gain  or  income 
inclusion.  Notice  2008-10  announced 
that  the  section  367(a)  exception  would 
be  revised  to  clarify  that  any  adjustment 
to  basis  required  under  section  367(a)(5) 
can  only  be  made  to  stock  of  the  foreign 
acquiring  corporation  received  by  the 
controlling  domestic  corporate 
shareholders  in  the  asset  reorganization. 
In  addition,  the  notice  states  that  the 
revised  regulations  would  confirm  that 
to  the  extent  the  appropriate  amount  of 
built-in  gain  in  the  property  transferred 
by  the  domestic  acquired  corporation 
i;annot  be  preserved  in  the  stock 
received  by  the  controlling  domestic 
corporate  shareholders  in  the 
reorganization,  the  domestic  acquired 
corporation’s  transfer  of  property  to  the 
foreign  acquiring  corporation  is  subject 
to  section  367(a)  and  (d)  (see 
§601.601(d)(2)(ii)(b)). 

The  2008  proposed  regulations  would 
amend  the  current  regulations  to 
incorporate,  with  modifications,  the 
clarifications  to  the  section  367(a)(5) 
exception  announced  in  Notice  2008- 
10.  In  addition,  the  preamble  to  the 
2008  proposed  regulations  states  that 
the  Treasury  Department  and  the  IRS 
continue  to  study  transactions  that  have 
the  effect  of  repatriating  earnings  and 
profits  of  a  foreign  corporation  without 
the  recognition  of  gain  or  a  dividend 
inclusion. 

The  2008  proposed  regulations  also 
would  modify  the  section  367(a)(5) 
exception  and  the  indirect  domestic 
stock  transfer  exception  to  provide  that 
for  purposes  of  determining  whether  the 
domestic  controlled  corporation’s  basis 


in  the  re-transferred  assets  is  not  greater 
than  the  domestic  acquired 
c:orporation’s  basis  in  such  assets,  any 
increase  in  basis  that  results  from  gain 
recognized  by  the  domestic  acquired 
corporation  on  the  transfer  of  the  re¬ 
transferred  assets  to  the  foreign 
acquiring  corporation  is  not  taken  into 
account. 

C.  Elimination  of  Section  367(a)(5l. 
Exception 

The  Treasury  Departnumt  and  the  IRS 
have  become  aware  of  additional 
transactions  involving  outbound  asset 
reorganizations  that  involve  the 
repatriation  of  earnings  and  profits  of  a 
foreign  corporation  where  taxpayers 
take  the  position  that  the  transaction 
does  not  require  the  recognition  of  gain 
or  a  dividend  inclusion.  These 
transactions,  which  rely  on  the  section 
367(a)(5)  exception  and  are  .structured  to 
avoid  gain  recognition  under  section 
367(a),  may  not  be  affected  by  the 
clarifications  made  to  the  .section 
367(a)(5)  exception  in  Notice  2008-10. 

In  one  such  transaction,  for  example, 
the  foreign  acquiyng  corporation  issues 
stock  and  property  other  than  qualified 
property  (within  the  meaning  of  .section 
361(c)(2)(B))  in  the  reorganization  and 
transfers  property  that  is  not  eligible  for 
an  exception  to  section  367(a)(1)  (such 
as  property  used  in  the  United  States)  to 
a  domestic  controlled  corporation.  The 
amount  of  stock  issued  by  the  foreign 
acquiring  corporation  is  sufficient  to 
preserve  the  built-in  gain  in  the 
property  transferred  to  it  by  the 
domestic  acquired  corporation  in  the 
section  361  exchange.  Thus,  the  parties 
take  the  position  that  the  section 
367(a)(5)  exception  applies  and  that  no 
gain  is  recognized  on  the  transfer  under 
section  367(a). 

Although  these  types  of  transactions 
are  not  directly  covered  by  Notice  2008- 
10,  they  give  rise  to  the  same 
repatriation  concerns  that  the  notice 
was  intended  to  address. 

The  Treasury  Department  and  the  IRS 
have,  over  time,  clarified  and  modified 
the  coordination  rule  exceptions  to 
address  various  transactions  that  give 
rise  to  policy  concerns.  See,  for 
example,  TD  9243  (2006-1  CB  475)  and 
Notice  2008-10.  These  transactions 
typically  do  not  involve  transactions 
with  unrelated  parties,  but  instead  arise 
in  connection  with  transactions  with 
affiliates  that  appear  to  be  primarily 
motivated  to  achieve  U.S.  tax  benefits. 
After  studying  these  issues  further, 
including  in  light  of  the  transactions 
discussed  above,  the  Treasury 
Department  and  the  IRS  no  longer 
believe  the  section  367(a)(5)  exception 
is  appropriate.  As  a  result,  the  section 


367(a)(5)  exception  is  eliminated  by  the 
temporary  regulations.  The  indirect 
domestic  slock  transfer  exception, 
however,  which  involves  transactions 
between  unrelated  parties,  is  retained. 

The  Treasury  Department  and  the  IRS 
continue  to  .study  nonrecognition 
transactions  that  are  intended  to 
repatriat«;  earnings  and  profits  of  foreign 
corporations  without  the  recognition  of 
gain  or  a  dividend  inclusion. 

D.  Domestic  Transferee's  Basis  in  Assets 
for  Purposes  of  the  Section  351 
Exception 

In  respon.se  to  a  comment,  the 
temporary  regulations  modify  the  basis 
comparison  rule  in  the  section  351 
exception  so  that  it  is  consi.stent  with 
the  basis  comparison  rule  in  the  indirect 
domestic  stock  transfer  exception,  as 
modified  by  the  2008  proposed 
regulations.  Thus,  the  section  351 
exception  is  modified  in  the  temporary 
regulations  to  provide  that  for  purposes 
of  determining  whether  the  domestic 
transferee’s  basis  in  the  assets  is  not 
greater  than  the  U.S.  transferor’s  basis  in 
the  assets,  any  increase  in  basis  that 
results  from  gain  recognized  by  tbe  U.S. 
transferor  with  respect  to  such  assets  in 
the  initial  section  351  exchange  is  not 
taken  into  account. 

E.  Transfers  of  Stock  or  Securities  in  an 
Outbound  Section  361  Exchange 

The  current  final  regulations  under 
§  1.367(a)-3(e)  provide  the  general  rule 
that  the  outbound  transfer  of  stock  or 
securities  in  a  section  361  exchange  is 
subject  to  section  367(a)(1),  unless 
specified  conditions  are  satisfied.  One 
condition  is  that  the  requirements  of 
section  367(a)(5)  and  any  regulations 
thereunder  must  be  satisfied.  Another 
condition  is  that  any  control  group 
member  that  owns  (with  attribution) 
five  percent  or  more  of  the  stock  (by 
vote  or  value)  of  the  transferee  foreign 
corporation  immediately  after  the 
transaction  must  enter  into  a  gain 
recognition  agreement  with  respect  to 
the  control  group  member’s  share  of  the 
gain  (ba.sed  on  its  ownership  interest  in 
the  U.S.  transferor)  (GRA  requirement). 

In  connection  with  final  regulations 
under  section  367(a)(5),  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  these  temporary  regulations 
make  conforming  modifications  to  the 
GRA  requirement  such  that  the  five- 
percent  ownership  threshold  is 
determined  by  reference  to  the  U.S. 
transferor’s  ownership  of  the  transferee 
foreign  corporation  (rather  than  by 
reference  to  ownership  of  the  transferee 
foreign  corporation  by  control  group 
members).  For  this  purpose,  ownership 
is  determined  immediately  after  the  U.S. 
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transferor’s  transfer  of  the  stock  or 
securities  to  the  transferee  foreign 
corporation  in  the  section  361  exchange, 
but  prior  to  and  without  taking  into 
account  the  IJ.S.  transferor’s 
distribution  under  section  361(c)  of  the 
stock  received.  If  the  U.S.  transferor 
meets  the  five-percent  ownership 
threshold  with  respect  to  the  transferee 
foreign  corporation,  then  two  conditions 
must  be  satisfied  in  order  to  be  eligible 
to  file  a  GRA.  The  first  condition  is  that 
each  shareholder  of  the  U.S.  transferor 
that  is  a  “qualified  U.S.  person” 
(generally,  any  U.S.  person  except 
domestic  partnerships  or  special 
corporate  entities  that  are  not  subject  to 
tax)  and  satisfies  the  five-percent 
ownership  threshold  must  enter  into  a 
gain  recognition  agreement,  unless  the 
amount  of  gain  that  would  otherwise  be 
subject  to  the  gain  recognition 
agreement  is  zero,  fhe  gain  recognition 
agreement  is  subject  to  rules  in  addition 
to  those  required  under  §  1.367(a)-8, 
including  special  rules  for  determining 
the  amount  of  gain  subject  to  the  gain 
recognition  agreement.  The  second 
•condition  is  that  the  U.S.  transferor 
must  ret;ognize  gain  realized  on  the 
transferred  stock  or  securities 
attributable  to  shareholders  that  are  not 
qualified  U.S.  persons  or  do  not  satisfy 
the  five-percent  ownership  threshold. 

'file  Treasury  Department  and  the  IRS 
believe  that  applying  the  five-percent 
ownership  threshold  at  the  U.S. 
transferor-level  is  more  consistent  with 
the  policy  underlying  gain  recognition 
agreements.  In  addition,  this  change  is 
consistent  with  the  application  of 
§  1.3f)7(b)-4(b)(l)  to  outbound  transfers 
of  foreign  .stock  in  a  section  361 
exchange.  See  §  1.367(b)-4(b)(l)(iii), 
Example  4. 

Other  changes  to  the  current  final 
regulations  under  §  1.367(a)-3(e) 
conform  the  rules  under  §  1.367(a)- 
3'r(e)  with  other  provisions,  such  as  the 
final  regulations  under  §§  1.367(a)-7, 
1.367(b)-4,  1.1248(f)-l,and  1.1248(f)-2. 
For  example,  the  regulations  provide 
that  §  1.367(a)-3T(e)  is  applied  prior  to 
taking  into  account  gain  or  deemed 
dividends  under  any  other  provisions  of 
section  367,  such  as  under  §§  1.367(a)- 
6T,  1.367(a)-7,  or  1.367(b)-4. 

The  other  requirements  neces.sary  for 
nonrecognition  under  the  current  final 
regulations  of  §  1.367(a)-3(e)  are 
generally  retained,  with  certain 
modifications.  For  example,  if  the 
transferred  stock  or  securities  are  of  a 
domestic  corporation,  the  reporting 
requirements  under  §  1.367(a)-3(c)(6) 
mu.st  be  satisfied,  in  addition  to  the 
requirements  under  §  1.367(a)-3(c)(l)(i), 
(c)(l)(ii),  and  (c)(l)(iv). 


F.  Coordination  of  Gain  Recognition 
Rules 

In  connection  with  final  regulations 
under  section  367(a)(5),  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  these  temporary  regulations 
make  a  conforming  modification  to  the 
current  temporary  regulations  under 
§  1.367(a)-6T  by  adding  a  .sentence 
providing  that  the  amount  of  gain 
recognized  under  the' branch  loss 
recapture  rules  is  determined  prior  to 
determining  the  amount  of  any  gain 
recognized  under  §  1.3B7(a)-7. 
Accordingly,  any  gain  recognized  under 
the  branch  loss  recapture  rules  is  taken 
into  account  in  determining  the  amount 
of  any  gain  recognized  under 
§1..367(a)-7. 

G.  Reasonable  Cause  Relief  Procedures 

The  2008  proposed  regulations 
contain  reasonable  cau.se  relief 
provisions  in  §  1.367(a)-7(e)(2), 

§  1.1248(0-3.  and  §1.60388-1(0(3) 
(rea.sonable  cause  procedures),  pursuant 
to  which  a  taxpayer’s  failure  to  timely 
comply  with  certain  requirements  will 
be  deemed  not  to  have  occurred  if  the 
failure  was  due  to  reasonable  cause  and 
not  willful  neglect.  These  reasonable 
cause  procedures  include  a  provision 
that  a  taxpayer  will  be  deemed  to  have 
established  that  the  failure  to  comply  . 
was  due  to  reasonable  cause  and  not 
willful  neglect  if  the  taxpayer  reque.sting 
relief  is  not  notified  by  the  IRS  within 
120  days  of  IRS  acknowledgement  of 
receipt  of  the  request.  The  'I’reasury 
Department  and  the  IRS  do  not  believe 
that  the  IRS’s  ptocessing  time  with 
respect  to  a  relief  request  should  be  a 
determining  factor  in  whether  a 
taxpayer  has  .satisfied  its  filing 
obligations.  Accordingly,  these 
temporary  regulations  eliminate  the 
120-day  provision  from  the  reasonable 
cause  procedures.  Other  than  the 
elimination  of  the  120-day  provision, 
the  reasonable  cause  procedures  are 
retained  in  the  temporary  r(;gulations. 

EfTective/Applicability  Dates 

The  regulations  apply  to  tran.sactions 
occurring  on  or  after  Man;h  18,  2013. 

Effect  on  Other  Documents 

The  following  publication  is  obsolete 
as  of  March  19,  2013: 

Notice  2008-10  (2008-1  CB  277). 

Special  Analyses 

It  has  been  determined  that  these 
temporary  regulations  are  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  the  collections  of 
information  contained  in  these 


regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required.  These  regulations  primarily 
will  affect  United  States  persons  that  are 
large  corporations  engaged  in  corporate 
transactions  among  their  controlled 
corporations.  Thus,  the  number  of 
affected  small  entities — in  whichever  of 
the  three  categories  defined  in  the 
Regulatory  Flexibility  Act  (small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions) — will 
not  be  sub.stantial.  The  IRS  and  the 
Treasury  Department  estimate  that  small 
organizations  and  small  governmental 
jurisdictions  are  likely  to  be  affected 
only  insofar  as  they  transfer  the  stock  of 
a  controlled  corporation  to  a  related 
corporation.  While  a  certain  number  of 
small  entities  may  engage  in  such 
tran.sactions,  the  IRS  and  the  Treasury 
Department  do  not  anticipate  the 
number  to  be  substantial.  Pursuant  to 
section  7805(f)  of  the  Code,  this 
regulation  has  been  submitted  to  the 
chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Robert  B.  Williams,  Jr.,  of 
the  Office  of  Associate  Chief  Counsel 
(International).  However,  other 
personnel  from  the  Treasury 
Department  and  the  IRS  participated  in 
their  development. 

List  of  Subjects 
26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations  ^ 

Accordingly,  26  (iFR  parts  1  and  602 
are  amended  as  follows; 

PART  1— INCOME  TAXES 

■  Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  tI..S.C.  7805  *  *  * 
1.367(a)-3T  is  also  issued  under  26  II.S.C. 
367(a). 

■  Par.  2.  Section  1.367(a)-3  is  amendefi 
by: 

■  1.  Revising  paragraph  (d)(2)(vi)(B). 

■  2.  Revising  paragraph  (d)(3)  Examples 
6B,  6C,  and  9. 

■  3.  Revising  paragraph  (e). 
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■  4.  Revising  paragraph  (g)(l)(vii)(A). 

■  5.  Adding  paragraph  (g)(l)(ix). 

■  6.  Adding  paragraph  (k). 

The  revisions  and  additions  read  as 
follows: 

§  1 .367(a)-3  T reatment  of  transfers  of 
stock  or  securities  to  foreign  corporations. 
***** 

(d)  *  *  * 

(2)  *  *  • 

(vi)  *  *  * 

(B)  (Reserved].  For  further  guidance, 
see  §  1.367(a)-3T{d)(2){vi)(B). 
***** 

(3)  *  *  * 

Example  6B.  (Reserved).  For  further 
guidance,  see  §  1.367(a)-3T(d)(3), 
Example  6B. 

Example  6C.  (Reserved).  For  further 
guidance,  see  §  1.367(a)-3T{d)(3), 
Example  6C. 

***** 

Example  9.  (Reserved).  P'or  further 
guidance,  see  §  1.367(a)-3T(d)(3), 
Example  9. 

***** 

(e)  (Reserved).  For  further  guidance, 
.see4l-367-3T{e). 

***** 

(g)  *  *  * 

(D*  *  * 

(viiKA)  (Reserved).  For  further 
guidance,  see  §  1.367-3T(gKl)(vii){A). 
***** 

(ix)  lRe.served).  For  further  guidance, 
see  §1.367-3T(g)(l)(ix). 
***** 

(k)  (Reserved).  For  further  guidance, 
see  Sl.367-3T(k). 

Par.  3.  Section  1.367(a)-3T  is  added 
to  read  as  follows: 

§  1 .367(a>-3T  T reatment  of  transfers  of 
stock  or  securities  to  foreign  corporations 
(temporary). 

(a)  through  (d){2){vi)(A)  (Reserved). — 
For  further  guidance,  .see  §  1.367(a)-3(a) 
through  {d){2){vi)(A). 

(B)  Exceptions.  (I)  If  a  transaction  is 
described  in  paragraph  (d)(2)(vi){A)  of 
this  section,  section  367(a)  and  (d)  will 
not  apply  to  the  extent  a  dome.stic 
corporation  (domestic  acquired 
corporation)  transfers  assets  to  a  foreign 
corporation  (foreign  acquiring 
corporation)  in  an  asset  reorganization, 
and  those  assets  (re-transferred  assets) 
are  transferred  to  a  domestic  corporation 
(domestic  controlled  corporation)  in  a 
controlled  a.sset  transfer,  provided  that 
each  of  the  following  conditions  is 
satisfied: 

(/)  The  domestic  controlled 
corporation’s  adjusted  basis  in  the  re¬ 
transferred  assets  is  not  greater  than  the 
dome.stic  acquired  corporation’s 
adjusted  basis  in  those  assets.  P’or  this 


purpose,  any  increase  in  basis  in  the  re¬ 
transferred  assets  that  results  because 
the  domestic  acquired  corporation 
recognized  gain  or  income  with  respect 
to  the  re-transferred  assets  in  the 
transaction  is  not  taken  into  account. 

(li)  The  domestic  acquired  corporation 
includes  a  statement  described  in 
paragraph  (d)(2)(vi)(C)  of  this  section 
with  its  U.S.  income  tax  return  for  the 
taxable  year  of  the  transfer;  and 

(iji)  The  requirements  of  paragraphs 

(c) (l)(i),  (c)(l)(ii),  (c)(l)(iv),  and  (c)(6)  of 
this  section  are  satisfied  with  respect  to 
the  indirect  transfer  of  .stock  in  the 
domestic  acquired  corporation. 

(2)  Sections  367(a)  and  (d)  shall  not 
apply  to  transfers  described  in 
paragraph  (d)(1)(vi)  of-this  section  if  a 
U.S.  person  transfers  assets  to  a  foreign 
corporation  in  a  section  351  exchange, 
to  the  extent  that  such  assets  are 
transferred  by  such  foreign  corporation 
to  a  domestic  corporation  in  another 
.section  351  exchange,  but  only  if  the 
domestic  transferee’s  adjusted  basis  in 
the  assets  is  not  greater  than  the 
adjusted  basis  that  the  U.S.  person  had 
in  such  as.sets.  Any  increase  in  adjusted 
basis  in  the  assets  that  results  because 
the  U.S.  person  recognized  gain  or 
income  with  respect  to  such  assets  in 
the  initial  section  351  exchange  is  not 
taken  into  account  for  purposes  of 
determining  whether  the  domestic 
transferee’s  adjusted  basis  in  the  assets 
is  not  greater  than  the  U.S.  person's 
adju.sted  basis  in  such  assets.  This 
paragraph  (d)(2)(vi)(B)(2)  will  not, 
however,  apply  to  an  exchange 
described  in  section  351  that  is  also  an 
exchange  described  in  section  361(a)  or 
(b).  An  exchange  described  in  section 
351  that  is  also  an  exchange  described 
in  section  361(a)  or  (b)  is  only  eligible 
for  the  exception  in  paragraph 

(d) (2)(vi)(B)(l)  of  this  section. 

(C)  through  (d)(3).  Example  6A 

(Reserved).  For  further  guidance,  see 
§  1.367(a)-3(d)(2)(vi)(C)  through  (d)(3), 
Example  6’A. 

Example  6B.  Section  368(a)(  1  )(C} 
reorganization  followed  by  a  controlled  asset 
transfer  to  a  domestic  controlled 
corporation — (i)  Facts.  The  fact.s  are  the  same 
as  in  paragraph  (d)(3),  Example  6A  of  this 
section,  except  that  R  is  a  domestic 
corporation. 

(ii)  Hesidt.  As  in  paragraph  (d)(3)  Example 
OA  of  this  section,  the  outbound  transfer  of 
the  Business  A  assets  to  F  is  not  affected  by 
the  rules  of  §  1.367-3(d)  and  is  subject  to  the 
general  rules  under  section  367.  .Subject  to 
the  conditions  and  requirements  of  section 
367(a)(.‘))  and  §  1.367(a)-7(c),  the  Business  A 
assets  qualify  for  the  section  367(a)(3)  active 
trade  or  business  exception  and  are  not 
subject  to  .section  367(a)(1).  The  Business  B 
and  C  as.sets  are  part  of  an  indirect  stock 
transfer  under  §  1.367-3(d),  but  must  first  be 
te.sted  under  section  367(a)  and  (d).  The 


Business  B  assets  qualify  for  the  active  trade 
or  business  exception  under  section 
367(a)(3);  the  Business  C  assets  do  not. 
However,  pursuant  to  paragraph 
(d)(2)(vi)(B)(7)  of  this  section,  the  Business  B 
and  C  assets  are  not  subject  to  .section  367(a) 
or  (d),  provided  that  the  basis  of  the  Business 
B  and  C  assets  in  the  hands  of  R  is  not  greater 
than  the  basis  of  the  assets  in  the  hands  of 
Z,  the  requirements  of  paragraphs  (c)(l)(i), 
(c)(l)(ii).  (c)(l)(iv),  and  (c)(6)  of  this  section 
are  satisfied,  and  Z  attaches  a  statement 
described  in  paragraphs  (d)(2)(vi)(C)  of  this 
section  to  its  U.S.  income  tax  return  for  the 
taxable  year  of  the  transfer.  V  also  is  deemed 
to  make  an  indirect  transfer  of  Z  stock  under 
the  rules  of  paragraph  (d)  of  this  section  to 
the  extent  the  assets  are  transferred  to  R.  To 
preserve  non-recognition  treatment,  and 
assuming  the  other  requirements  of 
paragraph  (c)  of  this  section  are  satisfied,  V 
must  enter  into  a  gain  recognition  agreement 
in  the  amount  of  $50,  which  equals  the 
aggregate  gain  in  the  Busine.ss  B  and  C  assets, 
because  the  transfer  of  those  assets  by  Z  was 
not  taxable  under  section  367(a)(1)  and 
constitute  an  indirect  stock  transfer. 

Example  6C.  Section  368(o)(  1  )(C) 
reorganization  folloived  by  a  controlled  asset 
transfer  to  a  domestic  controlled 
corporation — (i)  Facts.  The  facts  are  the  same 
as  in  Example  SB,  except  that  Z  is  owned  by 
U.S.  individuals,  none  of  whom  qualify  as 
five-percent  target  shareholders  with  respect 
to  Z  within  the  meaning  of  paragraph 

(c) (5)(iii)  of  this  section.  The  following 
additional  facts  are  present.  No  U.S.  persons 
that  are  either  officers  or  directors  of  Z  own 
any  stock  of  F  immediately  after  the  transfer. 

F  is  engaged  in  an  atitive  trade  or  business 
outside  the  United  States  that  satisfies  the 
test  set  forth  in  paragraph  (c)(3)  of  this 
section. 

(ii)  Besult.  The  Busine.ss  A  assets 
transferred  to  F  are  not  re-transferred  to  R 
and  therefore  Z’s  transfer  of  these  assets  is 
not  subject  to  the  rules  of  paragraph  (d)  of 
this  section.  However,  gain  must  be 
recognized  on  the  transfer  of  those  assets 
under  section  367(a)(1)  because  the  section 
367(a)(3)  active  trade  or  business  exception  is 
inapplicable  pursuant  to  section  367(a)(5) 
and  §  1.367(a)-7(b).  The  Business  B  and  C 
assets  are  part  of  an  indirect  stock  transfer 
under  paragraph  (d)  of  this  section,  but  must 
first  be  tested  with  respect  to  Z  under  .section 
367(a)  and  (d),  as  provided  in  paragraph 

(d) (2)(vi)  of  this  section.  The  transfer  of  the 
Busine.ss  B  assets  (which  otherwise  would 
.satisfy  the  section  367(a)(3)  active  trade  or 
business  exception)  generally  is  subject  to 
section  367(a)(1)  pursuant  to  section 
367(a)(5)  and  §  1.367(a)-7(b).  The  transfer  of 
the  Business  C  assets  generally  is  subject  to 
section  367(a)(1)  because  these  assets  do  not 
qualify  for  the  active  trade  or  business 
exception  under  .section  367(a)(3).  However, 
pursuant  to  paragraph  (d)(2)(vi)(B)  of  this 
section,  the  transfer  of  the  Business  B  and  C 
assets  is  not  subjec:t  to  sections  367(a)(1)  and 
(d),  provided  the  basis  of  the  Business  B  and 
('  assets  in  the  hands  of  R  is  no  greater  than 
the  basis  in  the  hands  of  Z  and  certain  other 
requirements  are  satisfied.  Z  may  avoid 
immediate  gain  recognition  under  section 
3fi7(a)  and  (d)  on  the  transfers  of  the  Business 
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B  and  Business  C  assets  to  if.  pursuant  to 
paragraph  (d)(2)(vi)(B)  of  this  section,  the 
indirect  transfer  of  Z  stock  satisfies  the 
requirements  of  paragraphs  (c)(l){i),  (c)(l)(ii), 

(c) (l)(iv),  and  {c)(6)  of  this  section,  and  Z 
attaches  a  statement  described  in  paragraph 

(d) (2)(vi)(C)  of  this  section  to  its  U.S.  income 
tax  return  for  the  taxable  year  of  the  transfer. 
In  general,  the  statement  must  contain  a 
certification  that,  if  F  disposes  of  the  stock 
of  R  (in  a  recognition  or  nonrecognition 
transaction)  and  a  principal  purpose  of  the 
transfer  is  the  avoidance  of  U.S.  tax  that 
would  have  been  imposed  on  Z  on  the 
disposition  of  the  Business  B  and  C  assets 
transferred  to  R,  then  Z  (or  F  on  behalf  of  Z) 
will  file  a  return  (or  amended'return  as  the 
case  may  be)  recognizing  gain  (S.SO),  as  if, 
immediately  prior  to  the  reorganization,  Z 
transferred  the  Business  B  and  C  assets  to  a 
domestic  corporation  in  exchange  for  stock  in 
a  transaction  treated  as  a  .section  351 
exchange  and  immediately  sold  such  stock  to 
an  unrelatrid  party  for  its  fair  market  value. 

A  transaction  is  deemed  to  have  a  principal 
purpose  of  U.S.  tax  avoidance  if  F  disposes 
of  R  stock  within  two  years  of  the  transfer, 
unless  Z  (or  F  on  behalf  of  Z)  can  rebut  tbe 
presumption  to  the  satisfaction  of  the 
Commissioner.  See  paragraph  (d)(2)(vi)(D)(2) 
of  this  section.  With  respect  to  the  indirect 
transfer  of  Z  stock,  assume  the  requirements 
of  paragraphs  (c)(l)(i).  (c)(l)(ii),  and  (c)(l)(iv) 
of  this  section  are  satisfied.  Thus,  assuming 
Z  attaches  the  statement  descrilxjd  in 
paragraph  (d)(2)(vi)((3  of  this  section  to  its 
U.S.  income  tax  return  and  satisfies  the 
reporting  requirements  of  paragraph  (c)(6)  of 
this  section,  the  transfer  of  Business  B  and 
C  a.s.sets  is  not  subject  to  immediate  gain 
recognition  under  section  367(a)  or  (d). 

Example  7  through  Example  8(C) 
[Reserved).  For  hirther  guidance,  see 
§  1.3B7(a)-3(d)(3),  Example  7  through 
(d)(3),  Example  8(C). 

Example  9.  Indirect  stork  transfer  by 
reason  of  a  controlled  asset  transfer — (i) 

Facts.  The  facts  are  the  same  as  in  paragraph 
(d)(3)  Example  8  of  this  section,  except  that 
R  transfers  the  Business  A  assets  to  M,  a 
wholly  owned  domestic  subsidiary  of  R,  in 
a  controlled  asset  transfer.  In  addition,  V’s 
basis  in  its  Z  stock  is  $90. 

(ii)  Result.  Pursuant  to  paragraph 
(d)(2)(vi)(B)  of  this  .section,  sections  367(a) 
and  (d)  do  not  apply  to  Z’s  transfer  of  the 
Business  A  assets  to  R  if  M's  basis  in  the 
Business  A  assets  is  not  greater  than  the  basis 
of  the  assets  in  the  hands  of  Z,  the 
requirements  of  paragraphs  (c)(l)(i),  (c)(l)(ii), 

(c) (1)(iv),  and  (c)(6)  of  this  .section  are 
satisfied,  and  Z  includes  a  statement 
described  in  paragraph  (d)(2)(vi)((3  of  this 
section  with  its  U.S.  income  tax  return  for  the 
taxable  year  of  the  transfer.  .Subject  to  the 
conditions  and  requirements  of  section 
367(a)(5)  and  §  1.367(a)-7(c),  Z's  transfer  of 
the  Business  B  as.sets  to  R  (which  are  not  re¬ 
transferred  to  M)  qualifies  for  the  active  trade 
or  business  exception  under  section 
367(a)(3).  Pursuant  to  paragraphs  (d)(1)  and 

(d) (2){vii)(A)(  J)  of  this  section,  V  is  generally 
deemed  to  transfer  the  stock  of  a  foreign 
corporation  to  F  in  a  section  354  exchange 
.subject  to  the  rules  of  paragraphs  (b)  and  (d) 


of  this  section,  including  the  requirement 
that  V  enter  into  a  gain  recognition  agreement 
and  comply  with  the  requirements  of 
§  1.367(a)-8.  However,  pursuant  to  paragraph 
(d)(2)(vii)(B),  paragraph  (d)(2)(vii)(A)  of  this 
section  does  not  apply  to  the  extent  of  the 
transfer  of  business  A  as.sets  by  R  to  M,  a 
domestic  corporation.  As  a  result,  to  the 
extent  of  the  business  A  assets  transferred  by 
R  to  M,  V  is  deemed  to  transfer  the  stock  of 
Z  (a  domestic  corporation)  to  F  in  a  section 
354  exchange  subject  to  the  rules  of 
paragraphs  (c)  and  (d)  of  this  section.  Thus, 
w'ith  respect  to  V’s  indirect  transfer  of  .stock 
of  a  domestic  corporation  to  F,  such  transfer 
is  not  subject  to  gain  recognition  under 
section  367(a)(l )  if  the  requirements  of 
paragraph  (c)  of  this  .section  are  satisfied, 
including  the  requirement  that  V  enter  into 
a  gain  recognition  agreement  (separate  from 
the  gain  recognition  agreement  described 
above  with  respect  to  the  deemed  transfer  of 
stock  of  a  foreign  corporation  to  F)  and 
comply  with  the  requirements  of  §  1.367(a)- 
8.  Under  paragraphs  (d)(2)(i)  and  (d)(2)(ii)  of 
this  seidion,  the  transferee  foreign 
corporation  is  F  and  the  transferred 
corporation  is  R  (with  respect  to  the  transfer 
of  stock  of  a  foreign  corporation)  and  M  (with 
respect  to  the  transfer  of  stock  of  a  domestic 
corporation).  Pursuant  to  paragraph  (d)(2)(iv) 
of  this  section,  a  disposition  by  F  of  the  stock 
of  R  would  trigger  both  gain  recognition 
agreements.  In  addition,  a  disposition  by  R  of 
the  stock  of  M  would  trigger  the  gain 
recognition  agreement  filed  with  respect  to 
the  transfer  of  the  stock  of  a  domestic 
corporation.  To  determine  whether  there  is  a 
triggering  event  under  §  1.367(a)-8(j)(2)(i)  for 
the  gain  recognition  agreement  Filed  with 
respect  to  the  transfer  of  .stock  of  the 
domestic  corporation,  the  Business  A  assets 
in  M  must  be  considered.  To  determine 
whether  there  is  such  a  triggering  event  for 
the  gain  recognition  agreement  filed  with 
respect  to  the  transfer  of  stock  of  the  foreign 
corporation,  the  Business  B  assets  in  R  must 
be  considered. 

Example  10  through  Example  16 
(Resorved).  For  furtlier  guidance,  see 
§  1.367(a)-3(d)(3),  Example  10  through 
Example  16. 

(e)  Transfers  of  stock  or  securities  by 
a  domestic  corporation  to  a  foreign 
corporation  in  a  section  361  exchange — 

(1)  Overview — (i)  Scope  and  definitions. 
This  paragraph  (e)  applies  to  a  domestic 
corporation  (U.S.  transferor)  that 
transfers  stock  or  securities  of  a 
domestic  or  foreign  corporation 
(transferred  stock  or  securities)  to  a 
foreign  corporation  (foreign  acquiring 
corporc\tion)  in  a  section  361  exchange. 
Except  as  otherwi.se  provided  in  this 
paragraph  (e),  paragraphs  (h)  and  (c)  of 
this  section  do  not  apply  to  the  U.S. 
transferor’s  transfer  of  the  transferred 
stock  or  securities  in  the  .section  361 
exchange.  For  purposes  of  this 
paragraph  (e),  the  definitions  of  control 
group,  control  group  member,  and  non¬ 
control  group  member  in  §  1.367(a)- 
7(0(1),  ownership  interest  percentage  in 


§  1.367(a)-7(0(7),  section  361  exchange 
in  §  1.367(a)-7(0(8),  and  U.S.  transferor 
shareholder  in  §  1.367(a)-7(0(13),  shall 
apply. 

(ii)  Ordering  rules.  Except  as 
otherwise  provided,  this  paragraph  (e) 
shall  apply  to  the  transfer  of  the 
transferred  stock  or  securities  in  the 
section  361  exchange  prior  to  the 
application  of  any  other  provision  of 
section  367  to  such  transfer. 
Furthermore,  any  gain  recognized 
(including  gain  treated  as  a  deemed 
dividend  pursuant  to  section  1248(a))  by 
the  U.S.  transferor  under  this  paragraph 
(e)  shall  be  taken  into  account  for 
purposes  of  applying  any  other 
provision  of  .section  367  (including 
§§  1.367(a)-6T,  1.367(a)-7,  and 
1.367(b)— 4)  to  the  transfer  of  the 
transferred  stock  or  securities. 

(2)  General  rule.  Except  as  provided 
in  paragraph  (e)(3)  of  this  .section,  the 
transfer  by  the  U.S.  transferor  of  the 
transferred  stock  or  securities  to  the 
foreign  acquiring  corporation  in  the 
section  361  exchange  shall  be  subject  to 
section  367(a)(1),  and  therefore  the  U.S. 
transferor  shall  recognize  any  gain  (but 
not  loss)  realized  with  respect  to  the 
transferred  stock  or  securities.  Realized 
gain  is  recognized  pursuant  to  the  prior 
.sentence  notwith.standing  that  the 
transfer  is  described  in  any  other 
nonrecognition  provision  enumerated  in 
section  367(a)(1)  (such  as  section  351  or 
3.54). 

(3)  Exception.  The  general  rule  of 
paragraph  (e)(2)  of  this  section  shall  not 
apply  if  the  conditions  of  paragraphs 
(e)(3)(i),  (e)(3)(ii),  and  (e)(3)(iii)  of  this 
section  are  satisfied. 

(i)  The  conditions  set  forth  in 

§  1.367(a)-7(c)  are  .satisfied  with  respect 
,to  the  section  361  exchange. 

(ii)  If  the  transferred  stock  or 
.securities  are  of  a  domestic  corporation, 
the  U.S.  target  company  (as  defined  in 
paragraph  (c)(1)  of  this  .section) 
complie.s  with  the  reporting 
requirements  of  paragraph  (c)(6)  of  this 
section,  and  the  conditions  of 
paragraphs  (c)(l)(i),  (c)(l)(ii),  and 
(c)(l)(iv)  of  this  section  are  satisfied 
with  respect  to  the  transferred  stock  or 
.securities. 

(iii)  If  the  U.S.  transfenir  owns 
(applying  the  attribution  rules  of  .section 
318,  as  modified  by  .section  958(b))  five 
percent  or  more  of  the  total  voting 
power  or  the  total  value  of  the  stock  of 
the  transferee  foreign  corporation 
immediately  after  the  transfer  of  the 
transferred  stock  or  .securities  in  the 
section  361  exchange,  then  the 
conditions  set  forth  in  paragraphs 
(e)(3)(iii)(A),  (e)(3)(iii)(B),  and 
(e)(3)(iii)(C)  of  this  section  are  satisfied. 
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(A)  Except  as  otherwise  provided  in 
this  paragraph  (e)(3)(iii)(A),  each  U.S. 
transferor  shareholder' that  is  a  qualified 
U.S.  person  (as  defined  in  paragraph 
(e)(6)(vii)  of  this  section)  owning 
(applying  the  attribution  rules  of  section 
.318.  as  modified  by  section  958(b))  five 
percent  or  more  of  the  total  voting 
power  or  the  total  value  of  the  stock  of 
the  transferee  foreign  corporation 
immediately  after  the  reorganization 
enters  into  a  gain  recognition  agreement 
that  satisfies  the  conditions  of  paragraph 
(e)(8)  of  this  section  and  §  1..387(a)-8.  A 
U.S.  transferor  shareholder  is  not 
required  to  enter  into  a  gain  recognition 
agreement  pursuant  to  this  paragraph  if 
the  amount  of  gain  that  would  be 
subject  to  the  gain  recognition 
agreement  (as  determined  under 
paragraph  (e)(6)(i)  of  this  section)  is 
zero. 

(B)  With  respect  to  non-control  group 
members  that  are  not  described  in 
paragraph  (e)(3)(iii)(A)  of  this  section, 
the  U.S.  transferor  recognizes  gain  equal 
to  the  product  of  the  aggregate 
ownership  interest  percentage  of  such 
non-control  groiq)  members  multiplied 
by  the  gain  realized  by  the  U.S. 
transferor  on  the  transfer  of  the 
transferred  stock  or  securities. 

(C)  With  respect  to  eac:h  control  grouj) 
member  that  is  not  de.scribed  in 
paragraph  (e)(3)(iii)(A)  of  this  section, 
the  IJ.S.  transferor  recognizes  gain  equal 
to  the  product  of  the  ownership  interest 
pert;entage  of  such  control  group 
member  multiplied  by  the  gain  realized 
bv  the  W.S.  transferor  on  the  transfer  of 
the  transferred  stock  or  securities. 

(4)  Application  of  certain  rules  at  U.S. 
transferor-level.  For  purposes  of 
paragraphs  (c)(5)(iii),  (e)(3)(ii),  and 
(e)(3)(iii)  of  this  section,  ownership  of 
the  stock  of  the  transferee  foreign 
corporation  is  determined  by  reference 
to  stock  owned  by  the  U.S.  transferor 
immediately  after  the  transfer  of  the 
transferred  stock  or  securities  to  the 
foreign  acquiring  corporation  in  the 
section  361  exchange,  but  prior  to  and 
without  taking  into  account  the  U.S. 
transferor’s  distribution  under  section 
361(c)(1)  of  the  stock  received. 

(5)  Transferee  foreign  corporation — (i) 
General  rule.  Except  as  provided  in 
paragraph  (e)(5)(ii)  of  this  section,  the 
transferee  foreign  corporation  for 
purposejs  of  applying  paragraph  (e)  of 
this  section  and  §  1.367(a)-8  shall  be  the 
foreign  corporation  that  issues  stock  or 
securities  to  the  U.S.  transferor  in  the 
.section  361  exchange. 

(ii)  Special  rule  for  triangular  asset 
reorganizations  involving  the  receipt  of 
stock  or  securities  of  a  domestic 
corporation.  In  the  case  of  a  triangular 
asset  reorganization  described  in 


§§  1.358-(6)(b)(2)(i),  (b)(2)(ii)  or 
(b)(2)(iii),  or  §  1.358-6(b)(2)(v) 

(triangular  asset  reorganization)  in 
which  the  U.S.  transferor  receives  stock 
or  securities  of  a  domestic  corporation 
that  is  in  control  (within  the  meaning  of 
section  368(c))  of  the  foreign  acquiring 
corporation,  the  transferee  foreign 
corporation  shall  be  the  foreign 
acquiring  corporation. 

(6)  Special  requirements  for  gain 
recognition  agreements.  A  gain 
recognition  agreement  filed  by  a  U.S. 
transferor  shareholder  pursuant  to 
pafagraph  (e)(3)(iii)(A)  of  this  section  is, 
in  addition  to  the  terms  and  conditions 
of  §  1.367(a)-8,  subject  to  the  conditions 
of  this  section  (e)(6). 

(i)  The  amount  of  gain  subject  to  the 
gain  recognition  agreement  shall  equal 
the  product  of  the  ownership  interest 
percentage  of  the  U.S.  transferor 
shareholder  multiplied  by  the  gain 
realized  by  the  U.S.  transferor  on  the 
transfer  of  the  transferred  stock  or 
securities,  reduced  (but  not  below  zero) 
by  the  sum  of  the  amounts  described  in 
paragraphs  (e)(6)(i)(A),  (e)(6)(i)(B), 
(e)(6)(i)(C),  and  (e)(6)(i)(D)  of  this 
section. 

(A)  Gain  recognized  by  the  U.S. 
transferor  with  respect  to  the  transferred 
stock  or  securities  under  section 
367(a)(1)  (including  any  portion  treated 
as  a  deemed  dividend  under  section 
1248(a))  that  is  attributable  to  such  U.S. 
transferor  shareholder  pursuant  to 

§  1.367(a)-7(c)(2)  or  §  1.367(a)-7(e)(5). 

(B)  A  deemed  dividend  included  in 
the  income  of  the  U.S.  transferor  with 
respect  to  the  transferred  stock  under 

1.367(b)-4(b)(l)(i)  that  is  attributable 
to  such  U.S.  transferor  shareholder 
pursuant  to  §  1.367(a)-(e)(4). 

(G)  If  the  U.S.  transferor  shareholder 
is  subject  to  an  election  under 
§  1.1248(f)-2(c)(l),  a  deemed  dividend 
included  in  the  income  of  the  U.S. 
transferor  pursuant  to  §  1.1248(f)-2(c)(3) 
that  is  attributable  to  the  U.S.  transferor 
shareholder. 

(D)  If  the  U.S.  transferor  shareholder 
is  not  subject  to  an  election  under 
§  1.1248(f)-2(c)(l),  the  hypothetical 
.section  1248  amount  (as  defined  in 
§  1.1248(0-1  (c)(4))  with  respect  tn  the 
stock  of  each  foreign  corporation 
transferred  in  the  section  361  exchange 
attributable  to  the  U.S.  transferor, 
shareholder. 

(ii)  The  gain  recognition  agreement 
shall  include  the  election  described  in 
§1.367(a)-8(c)(2)(vi). 

(iii)  Tbe  gain  recognition  agreement 
shall  designate  the  U.S.  transferor 
shareholder  as  the  U.S.  transferor  for 
purposes  of  §  1.367(a)-8. 

(iv)  If  the  transfer  of  the  transferred 
stock  or  .securities  in  the  .section  361 


exchange  is  pursuant  to  a  triangular 
asset  reorganization,  the  gain 
recognition  agreement  shall  include 
appropriate  provisions  that  are 
consistent  with  the  principles  of 
§  1 .367(a)-8  for  gain  recognition 
agreements  involving  multiple  parties. 
See§1.367(a)-8(j)(9). 

(v)  The  gain  recognition  agreement 
shall  not  be  eligible  for  termination 
upon  a  taxable  disposition  pursuant  to 

§  1.367(a)-8(o)(l)  unless  the  value  of  the 
stock  or  securities  received  by  the  U.S. 
transferor  shareholder  in  exchange  for 
the  .stock  or  securities  of  the  U.S. 
transferor  under  section  354  or  356  is  at 
least  equal  to  the  amount  of  gain  subject 
to  the  gain  recognition  agreement  filed 
by  such  U.S.  transferor  shareholder. 

(vi)  Except  as  otherwise  provided  in 
this  paragraph  (e)(6)(vi),  if  gain  is 
subsequently  recognized  by  the  U.S. 
transferor  shareholder  under  the  terms 
of  the  gain  recognition  agreement 
pursuant  to  §  1.367(a)-8(c)(l)(i),  the 
increase  in  stock  basis  provided  under 
§  1.367(a)-8(c)(4)(i)  with  respect  to  the 
stock  received  by  the  U.S.  transferor 
shareholder  shall  not  exceed  the  amount 
of  the  stock  basis  adjustment  made 
pursuant  to  §  1.367(a)-7(c)(3)  with 
respect  to  the  stoc;k  received  by  the  U.S. 
transferor  shareholder.  This  paragraph 
(e)(6)(vi)  shall  not  apply  if  the  U.S. 
transferor  shareholder  and  the  U..S. 
transferor  are  members  of  the  same 
consolidated  group  at  the  time  of  the 
reorganization. 

(vii)  For  purposes  of  this  section,  a 
qualified  U.S.  person  means  a  U..S. 
person,  as  defined  in  §  1.367(a)- 
lT(d)(l),  but  for  this  purpose  does  not 
include  domestic  partnerships, 
regulated  investment  companies  (as 
defined  in  .section  851(a)).  real  estate 
investment  trusts  (as  defined  in  section 
856(a)),  and  S  corporations  (as  defined 
in  .section  1361(a)). 

(7)  Gain  subject  to  section  t248(a).  If 
the  U.S.  transferor  recognizes  gain 
under  paragraphs  (e)(3)(iii)(B)  or 
(e)(3)(iii)(G)  of  this  section  with  respect 
to  transferred  stock  that  is  stock  in  a 
foreign  corporation  to  which  section 
1248(a)  applies,  then  the  portion  of  such 
gain  treated  as  a  deemed  dividend 
under  .section  1248(a)  is  the  product  of 
the  amount  of  the  gain  multiplied  by  the 
.section  1248(a)  ratio.  The  .section 
1248(a)  ratio  is  the  ratio  of  the  amount 
that  would  be  treated  as  a  deemed 
dividend  under  section  1248(a)  if  all  the 
gain  in  the  transferred  stock  were 
recognized  to  the  amount  of  gain 
realized  in  all  the  transferred  stock. 

(8)  Examples.  The  following  examples 
illustrate  the  provisions  of  paragraph  (e) 
of  this  section.  Except  as  otherwi.se 
indicated;  USl,  US2,  and  UST  are 
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domestic  corporations  that  are  not 
menihers  of  a  consolidated  group;  X  is 
a  United  States  citizen;  IJSl,  US2,  and 
X  are  unrelatt;d  parties;  C'FCl,  CFC2, 
and  FA  are  foreign  corporations;  each 
corporation  descrit)ed  herein  has  a 
single  class  of  stock  issued  and 
outstanding  and  a  tax  year  ending  on 
Decemher  31;  the  section  1248  amount 
(within  the  meaning  of  §  1.367(b)-2(c)) 
with  respect  to  the  stock  of  CF'Cl  and 
(;FC2  is  zero;  Asset  A  is  section  387(a) 
property  that,  but  for  the  application  of 
soc;tion  387(a)(.5).  would  qualify  for  the 
active  foreign  trade  or  business 
exception  under  §  1.387(a)-2T;  the 
requirements  of  §  1.387(a)-7(c)(2) 
through  1.367(a)-7(c)(5)  are  satisfied 
with  respect  to  a  section  381  exchange; 
the  provisions  of  §  1.387(a)-6T 
(regarding  branch  loss  recapture)  are  not 
applicable;  and  none  of  the  foreign 
corporations  in  the  examples  is  a 
surrogate  foreign  cor[)oration  (within 
the  meaning  of  section  7874)  as  a  result 
of  the  tran.sactions  described  in  the 
examples  bec;ause  one  or  more  of  the 
conditions  of  .section  7874(a)(2)(B)  is  not 
.satisfied. 

Example  1.  U.S.  transferor  owns  less  than 
5%  of  stock  of  transferee  foreign  corporation. 
(i)  Facts.  DSl.  l)S2,  and  X  own  80%,  .^)%. 
and  15%.  rnspectivoly,  of  the  stock  of  UST 
with  a  fair  market  value  of  $lB0x,  $10x,  and 
.S3()x,  resiJectively.  U.S  T  has  two  assets.  Asset 
A  and  lOO'lt)  of  the  stock  of  (IFCl .  UST  has 
no  liabilities.  Asset  A  has  a  ,$150x  basis  and 
SlOOx  fair  market  value  (as  defined  in 
§  1 .3(j7{a)-7(f)(3)),  and  the  CFCl  stock  has  a 
SOx  basis  and  SlOOx  fair  market  value.  UST 
transfers  Asset  A  and  the  CFCl  stock  to  FA 
solely  in  exchange  for  $200x  of  FA  voting 
stock  in  a  reorganization  described  in  section 
3()8(a)(l)(C).  UST’s  transfer  of  Asset  A  and 
the  ("FCl  stock  to  FA  qualifies  as  a  section 
381  exchange.  UST  distributes  the  FA  stock 
received  in  the  section  361  exchange  to  USl, 
US2,  and  X  pursuant  to  the  plan  of 
reorganization,  and  liquidates.  USl  receives 
$180x  of  FA  stock,  U.S2  receives  $10x  of  FA 
stock,  and  X  receives  $30x  of  FA  stock  in 
exchange  for  the  UST  stock.  Inimediately 
after  the  transfer  of  Asset  A  and  the  CFCl 
slock  to  FA  in  the  section  361  exchange,  but 
prior  to  and  without  taking  into  account 
UST’s  distribution  of  tbe  FA  stock  pursuant 
to  section  361(c)(1),  UST  does  not  own 
(applying  the  attribution  rules  of  .section  318, 
as  modified  by  .section  958(b))  five  percent  or 
more  of  the  total  voting  power  or  the  total 
value  of  the  stock  of  FA. 

(ii)  Result.  (A)  UST’s  transfer  of  the  CFCl 
stock  to  FA  in  the  section  361  exchange  is 
subject  to  the  provisions  of  this  paragraph  (e), 
and  this  paragraph  (e)  applies  to  the  transfer 
of  the  CFCl  stock  prior  to  the  application  of 
any  other  provision  of  section  367  to  such 
transfer.  See  paragraphs  (e)(l)(i)  and  (e)(l)(ii) 
of  this  section.  Pursuant  to  the  general  rule 
of  paragraph  (e)(2)  of  this  section,  UST  must 
recognize  the  gain  realized  of  $100x  on  the 
transfer  of  the  CFCl  stock  (computed  as  the 
excess  of  the  SlOOx  fair  market  value  over  the 


SOx  basis)  unless  the  recpiiremenls  for  the 
exception  jirovided  in  [laragraph  (e)(3)  of  this 
section  are  satisfied.  In  this  case,  the 
rwpdrements  of  paragraph  (e)(3)  of  this 
section  are  satisfied.  First,  the  requirement  of 
paragraph  (e)(3)(i)  of  this  section  is  satisfietl 
because  the  control  requirement  of 
1.367(a)-7(c)(1)  is  satisfied,  and  a  stated 
assumption  is  that  the  requirements  of 
§§  1.367(a)-7(c)(2)  through  1 .367(a)-7(c)(5) 
will  b(!  satisfied.  The  control  recpiirement  is 
satisfied  becau.se  U.Sl  and  U.S2,  each  a 
control  group  member,  own  in  the  aggregate 
85'yo  of  the  stock  of  U.S'I'  immediately  before 
th(!  reorganization.  Second,  the  niquirement 
of  paragraph  (e)(3)(ii)  of  this  section  is  not 
applicable  because  that  paragraph  applies  to 
the  transfer  of  stock  of  a  domestic 
corporation  and  CFCl  is  a  foreign 
corporation.  Third,  paragraph  (e)(3)(iii)  of 
this  section  is  not  applicable  becau.se 
immediately  after  the  section  361  exchange, 
but  prior  to  and  without  taking  into  account 
UST’s  distribution  of  the  FA  stock  pursuant 
to  .section  361(c)(1),  UST  does  not  own 
(applying  the  attribution  rules  of  section  318. 
as  modified  by  section  958(b))  5‘Ki  or  more 
of  the  total  voting  power  or  the  total  value 
of  the  stock  of  FA.  See  paragraph  (e)(4)  of  this 
section.  Accordingly,  UST  does  not  recognize 
the  SlOOx  of  gain  realized  in  the  CFCl  slock 
pursuant  to  this  .section. 

(B)  In  order  to  meet  the  requirements  of 

§  1.367(a)-7(c)(2)(i),  U.ST  must  recognize  gain 
equal  to  the  portion  of  the  inside  gain  (as 
defined  in  §  1.367(a)-7(f)(5))  attributable  to 
non-control  group  members  (X),  or  $7.50x. 
The  S7.50x  of  gain  is  computed  as  the 
product  of  the  inside  gain  ($50x)  multiplied 
by  X’s  ownership  intere.st  percentage  in  UST 
(15%).  Pursuant  to  §  1.367(a)-7(f)(5),  the 
S50x  of  inside  gain  is  the  amount  by  which 
the  aggregate  fair  market  value  ($2()0x)  of  the 
section  367(a)  property  (as  defined  in 
§  1.367(a)-7(0(lO).  or  Asset  A  and  the  CFCl 
stoc:k)  exceeds  the  sum  of  the  inside  basis 
($150x)  of  such  property  and  the  product  of 
the  section  367(a)  percentage  (as  defined  in 
§  1.367(a)-7(f)(9),  or  100%)  multiplied  by 
UST’s  deductible  liabilities  (as  defined  in 
§  1.367(a)-7(f)(2),  or  .$0x).  Pursuant  to 
§  1.367(a)-7(f)(4).  the  inside  basis  equals  the 
aggregate  basis  of  the  section  367(a)  property 
transferred  in  the  section  361  exchange  - 
($150x),  increa.sed  by  any  gain  or  deemed 
dividends  recognized  by  UST  wdth  respect  to 
the  .section  367ja)  property  under  section  367 
(.SOx),  but  not  including  the  $7.50x  of  gain 
recognized  by  UST  under  §  1.367(a)- 
7(c)(2)(i).  Pursuant  to  §  1.367(a)-7(e)(l),  the 
S7.50X  of  gain  recognized  by  UST  is  treated 
as  recognized  with  respect  to  the  CFCl  stock 
and  Asset  A  in  proportion  to  the  amount  of 
gain  realized  in  each.  However,  because  there 
is  no  gain  realized  by  UST  with  respect  to 
Asset  A,  all  S7.50x  of  the  gain  is  allocated  to 
the  CFCl  stock.  Furthermore,  FA’s  basis  in 
the  CFCl  stock,  as  determined  under  .section 
362  is  inc;reased  by  the  $7.50x  of  gain 
recognized  by  US'!.  See  §  1.367(a)- 
l(b)(4)(i)(B).' 

(C)  The  requirement  to  recognize  gain 
under  §  1.367(a)-7(c)(2)(ii)  is  not  applicable 
because  the  portion  of  the  inside  gain 
attributable  to  USl  and  US2  (control  group 
members)  can  be  preserved  in  the  .stock 


received  by  each  such  shareholder.  As 
described  in  paragraph  (ii)(B)  of  this  Example 
J,  the  inside  gain  is  $50x.  USTs  attributable 
inside  gain  of  .$40x  (efpial  to  the  product  of 
.S5()x  inside  gain  multiplied  bv  U.Sl's  H0% 
ownership  intere.st  percentage,  reduced  by 
SOx,  the  sum  of  the  amounts  describ(!d  in 
S  1.367(a)-7(c)(2)(ii)(A)(  J)  through 
(c)(2)(ii)(A)(.l))  does  not  exceed  SltiOx  (equal 
to  the  product  o)  the  .section  367(a) 
percentage  of  100%  multiplied  by  SlOOx  fair 
market  value  of  F.^  slock  received  bv  U.Sl). 
Similarly,  llS2’s  attributable  inside  gain  of 
S2.50X  (equal  to  the  product  of  S50x  inside 
gain  multiplied  by  US2’s  5%  owmership 
interest  percentage,  reducted  by  ,S0x,  the  sum 
of  the  amounts  described  in  §  1 .367(a)- 
7(c)(2)(ii)(A)(l)  through  (c)(2)(ii)(A)(.3)))  doccs 
not  exccted  SlOx  (equal  to  the  product  of  the 
sciction  367(a)  percentage  ont)0%  multiplicid 
by  SlOx  fair  market  value  of  FA  stock 
received  by  US2). 

(D)  Each  control  group  member  (U.Sl  and 
U.S2)  must  .separately  compute!  any  requircid 
adjustment  to  stock  basis  under  S  1.367(a)- 
7(c)(.3). 

Example  2.  V.S.  transferor  owns  .5%  or 
more  of  the  stock  of  the  transferee  fonhgn 
corporation,  (i)  Facts.  Tbe  facts  are  the  same 
as  in  Example  1,  iixcept  that  immediately 
after  the  section  361  exchange,  but  prior  to 
and  W'ilhout  taking  into  account  UST’s 
distribution  of  the  FA  stock  pursuant  to 
.sciction  361(c)(1),  UST  owns  (applying  the 
attribution  rules  of  section  318,  as  modified 
by  section  958(b))  5%  or  more  of  the  total 
voting  power  or  value  of  the  stock  of  FA. 
Furthermore,  immediately  after  the 
reorganization,  USl  and  X  (but  not  US2)  each 
own  (applying  the  attribution  rules  of  section 
318,  as  modified  by  .section  958(b))  five 
j)ercent  or  more  of  the  total  voting  power  or 
value  of  the  stock  of  FA. 

(ii)  Result.  (A)  \.s  is  the  case  with  Example 
1,  UST’s  transfer  of  the  CFCl  stock  to  FA  in 
the  section  361  exchange  is  subject  to  the 
provisions  of  this  paragraph  (e),  and  this 
{)aragraph  (e)  applies  to  the  transfer  of  the 
CFCl  stock  prior  to  the  application  of  any 
other  provision  of  .section  367  to  such 
transfer.  .See  paragraphs  (e)(l)(i)  and  (e)(l)(ii) 
of  this  section.  In  addition.  UST  must 
recognize  the  gain  realized  of  SlOOx  on  the 
transfer  of  the  CFCl  stock  (computed  as  the 
excess  of  the  SlOOx  fair  market  value  over  the 
SOx  basis)  unle.ss  the  requirements  for  the 
exception  provided  in  paragraph  (e)(3)  of  this 
section  are  satisfied.  For  the  same  reasons 
provided  in  Example  1,  the  requirement  in 
paragraph  (e)(3)(i)  of  this  section  is  .satisfied 
and  the  requirement  of  paragraph  (e)(3)(ii)  of 
this  section  is  not  applicable. 

(B)  Unlike  Example  1,  however,  UST  owns 
5%  or  more  of  the  voting  pow’er  or  value  of 
the  stock  of  FA  immediately  after  the  transfer 
of  the  CFCl  stock  in  the  section  361 
exchange,  but  prior  to  and  without  taking 
into  account  UST  s  distribution  of  the  F’A 
stock  under  section  361(c)(1).  As  a  result, 
paragraph  (e)(3)(iii)  of  this  section  is 
applicable  to  the  section  361  exchange  of  the 
CFCl  stock.  Accordingly,  in  order  to  meet  the 
requirements  of  paragraph  (e)(3)(iii)(A)  of 
this  section  U.S1  and  X  must  enter  into  gain 
recognition  agreements  that  .satisfy  the 
requirements  of  paragraph  (e)(6)  of  this 
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section  and  §  1.367|a)-8.  See  paragraph 
(ii)(G)  of  this  Example  2  for  the  computation 
of  the  amount  of  gain  subject  to  each  gain 
recognition  agreement. 

(C)  In  order  to  meet  the  requirements  of 
paragraph  (e)(3)(iii)(C)  of  this  section,  IJST 
must  recognize  $5x  of  gain  attributable  to 
l)S2  (computed  as  the  product  of  the  SlOOx 
of  gain  realized  with  respect  to  the  transfer 
of  the  CFCl  stock  multiplied  by  the  5% 
ownership  interest  percentage  of  IIS2).  The 
$.Sx  of  gain  recognized  is  not  included  in  the 
computation  of  inside  basis  (see  §  1.367(a)- 
7(f)(4)(i)),  but  reduces  (but  not  below  zero) 
the  amount  of  gain  recognized  by  IJST 
pursuant  to  S  1.367(a)-7(c)(2)(ii)  that  is 
attributable  to  IIS2.  Furthermore,  FA’s  basis 
in  the  CFCl  stock  as  determined  under 
section  362  is  increased  for  the  $5x  of  gain 
recognized.  See  §_1.367(a)-l(b)(4)(i)(B). 
Assuming  USl  and  X  enter  into  the  gain 
recognition  agreements  described  in 
paragraph  (ii)(B)  of  this  Example  2,  and  UST 
recognizes  the  $5x  of  gain  de.scribed  in  this 
example,  the  requirements  of  paragraph  (e)(3) 
are  satisfied  and,  accordingly,  UST  does  not 
recognize  the  remaining  $95x  of  gain  realized 
in  the  CFtJl  stock  pursuant  to  this  section. 

(D)  As  described  in  paragraph  (ii)(B)  of 
Example  1,  UST  must  recognize  $7.50x  of 
gain  pursuant  to  §  1.367(a)-7(c)(2)li),  the 
amount  of  the  $50x  of  inside  gain  attributable 
to  X.  Pursuant  to  §  1.367(a)-7(e)(l).  the 
S7.50X  of  gain  recognized  by  UST  is  treated 
as  recognized  with  respect  to  the  CFCl  .stock 
and  Asset  A  in  proportion  to  the  amount  of 
gain  realized  in  each.  However,  because  there 
is  no  gain  realized  by  UST  with  respect  to 
Asset  A,  all  $7.50x  of  the  gain  is  allocated  to 
the  CFCJl  stock.  Furthermore,  FA's  basis  in 
the  (T'Cl  .stock  as  determined  under  section 
362  is  incniased  for  the  $7.50x  of  gain 
recognized.  See  §  1 .367(a)-l(b)(4)(i)(B). 

(E)  As  described  in  paragraph  (ii)(C)  of 
Example  1,  the  requirement  to  recognize  gain 
pursuant  to  §  1.367(a)-7(c)(2)(ii)  is  not 
applicable  becau.se  the  attributable  inside 
gain  of  USl  and  US2  can  be  pre.served  in  the 
stock  received  by  each  shareholder.  However, 
if  U.ST  were  required  to  recognize  gain 
pursuant  to  §  1.367(a)-7lc)(2)(ii)  for  inside 
gain  attributable  to  US2  (for  example,  if  US2 
received  solely  cash  rather  than  FA  stock  in 
the  reorganization),  the  amount  of  such  gain 
would  be  reduced  (but  not  below  zero)  by  the 
amount  of  gain  recognized  by  UST  pursuant 
to  paragraph  (e)(3)(iii)(C)  of  this  section  that 
is  attributable  to  US2  (computed  as  $5x  in 
paragraph  (ii)(C)  of  this  Example  2).  See 
§1.3B7(a)-7(c)(2)(ii)(A)(l). 

(F)  Each  control  group  member  (USl  and 
US2)  must  separately  compute  any  required 
adjustment  to  stock  basis  under  §  1.367(a)- 
7(c)(3). 

(G)  The  amount  of  gain  subject  to  the  gain 
recognition  agreement  filed  by  each  of  USl 
and  X  is  determined  pursuant  to  paragraph 
(e)(6)(i)  of  this  .section.  With  respect  to  USl, 
the  amount  of  gain  subject  to  the  gain 
recognition  agreement  is  $80x.  The  $80x  is 
computed  as  the" product  of  USl’s  ownership 
interest  percentage  (80%)  multiplied  by  the 
gain  realized  by  UST  in  the  CFCl  stock  as 
determined  prior  to  taking  into  account  the 
application  of  any  other  provision  of  section 
367  (SlOOx).  reduced  by  the  sum  of  the 


amounts  described  in  paragraphs  (e)(6)(i)(A) 
through  (e)(6)(i)(D)  of  this  .section  attributable 
to  USl  (SOx).  With  respect  to  X,  the  amount 
of  gain  subject  to  the  gain  recognition 
agreement  is  $7.50x.  The  $7. SOx  is  computed 
as  the  product  of  X’s  ownership  interest 
percentage  (15%)  multiplied  by  the  gain 
realized  by  UST  in  the  CE’Cl  stock  as 
determined  prior  to  taking  into  account  the 
application  of  any  other  provision  of  section 
367  (SlOOx),  reduced  by  the  sum  of  the 
amounts  described  in  paragraphs  (e)(6)(i)(A) 
through  (e)(6)(i)(D)  of  this  section  attributable 
to  X  (S7.50X,  as  computed  in  paragraph 
(ii)(D)  of  this  Example  2). 

(H)  In  order  the  meet  the  requirements  of 
paragraph  (e)(6)(ii)  of  this  secrtion,  each  gain 
recognition  agreement  must  include  the 
election  described  in  §  1.367(a)-8(c)(2)(vi). 
Furthermore,  pursuant  to  paragraph  (e)(6)(iii) 
of  this  section,  U.S1  and  X  must  be 
designated  as  the  U.S.  transferor  on  their 
respective  gain  recognition  agreements  for 
purposes  of  §  1.367(a)-8.  • 

Example  3.  U.S.  transferor  ovvn.s  5%  or 
more  of  the  stock  of  the  transferee  foreign 
corporation;  interaction  with  section  1248(f). 
(i)  Facts.  USl,  US2,  and  X  own  50%,  30%, 
and  20%,  respectively,  of  the  stock  of  UST. 
The  UST  stock  owned  by  USl  has  a  $180x 
basis  and  $200x  fair  market  value;  the  U.ST 
stock  owned  by  US2  has  a  SlOOx  basis  and 
S120x  fair  market  value;  and  the  UST  stock 
owned  by  X  has  a  $80x  fair  market  value. 

UST  owns  Asset  A,  and  all  the  stock  of  CFCl 
and  CFC2.  UST  has  no  liabilities.  A.sset  A  has 
a  SlOx  basis  and  $200x  fair  market  value.  The 
CFCl  stock  is  a  single  block  of  stock  (as 
defined  in  §  1.1248(f)-l(c)(2))  with  a  $20x 
basis.  $40x  fair  market  value,  and  $30x  of 
earnings  and  profits  attributable  to  it  for 
purpo.ses  of  section  1248  (with  the  result  that 
the  section  l'248  amount  (as  defined  in 
§  1.1248(0-1  (c)(9))  is  S20x).  The  CFG2  stock 
is  al.so  a  single  block  of  stot;k  with  a  S30x 
basis,  .S160x  fair  market  value,  and  $150x  of 
earnings  and  profits  attributable  to  it  for 
purpo.ses  of  section  1248  (with  the  result  that 
the  sectton  1248  amount  is  S130x).  Un 
December  31,  Year  3.  in  a  reorganization 
described  in  section  368(a)(1)(D),  UST 
transfers  the  CFCl  stock,  CFC2  stock,  and 
A.sset  A  to  FA  in  exchange  for  60  shares  of 
FA  stock  with  a  $400x  fair  market  value. 
UST’s  transfer  of  the  CFCl  stock,  CFC2  stock, 
and  Asset  A  to  FA  in  exchange  for  the  60 
shares  of  FA  stock  qualifies  as  a  section  361 
exchange.  UST  distributes  the  FA  stock 
received  in  the  section  361  exchange  to  USl, 
US2,  and  X  pursuant  to  section  361(c)(1). 
USl,  US2,  and  X  exchange  their  UST  stock 
for  30, 18,  and  12  shares,  respectively,  of  F.A 
•stock  pursuant  to  section  354.  Immediately 
after  the  reorganization,  FA  has  100  shares  of 
stock  outstanding,  and  USl  and  U.S2  are  each 
a  section  1248  shareholder  with  respect  to 
FA. 

(ii)  Result.  (A)  UST’s  transfer  of  the  CFCl 
stock  and  CFC2  stock  to  FA  in  the  section 
361  exchange  is  subject  to  the  provisions  of 
this  paragraph  (e),  and  this  paragraph  (e) 
applies  to  the  transfer  of  the  CFCl  stock  and 
CFC2  stock  prior  to  the  application  of  any 
other  provision  of  section  367  to  such 
transfer.  See  paragraphs  (e)(l)(i)  and  (e)(l)(ii) 
of  this  section.  Pursuant  to  the  general  rule 


of  paragraph  (e)(2)  of  this  section,  UST  must 
recognize  the  gain  realized  of  $20x  on  the 
transfer  of  the  CFCl  stock  (the  excess  of  $40x 
fair  market  value  over  $20x  basis)  and  the 
gain  realized  of  $130x  on  the  transfer  of  the 
CFC2  stock  (the  excess  of  $16()x  fair  market 
value  over  $30x  basis),  subject  to  the 
application  of  section  1248(a),  unless  the 
requirements  for  the  exception  provided  in 
paragraph  (e)(3)  of  this  section  are  satisfied. 

In  this  case,  the  requirement  of  paragraph 
(e)(3)(i)  of  this  section  is  satisfied  because  the 
control  requirement  of  §  1.367(a)-7(c)(l)  is 
satisfied,  and  a  stated  assumption  is  that  the 
requirements  of  §§  1..367(a)-7(c)(2)  through 
1 .367(a)-7(c)(5)  will  be  satisfied.  The  control 
requirement  is  satisfied  bec;au.se  USl  and 
US2,  each  a  control  group  member,  own  in 
the  aggregate  80%  of  the  UST  stock 
immediately  before  the  reorganization.  The 
requirement  of  paragraph  (e)(3)(ii)  of  this 
section  is  not  applicable  becau.se  that 
paragraph  applies  to  the  transfer  of  stock  of 
a  domestic  corporation,  and  CFCl  and  CFC2 
are  foreign  corporations.  UST  owns  5%  or 
more  of  the  total  voting  power  or  value  of  the 
stock  of  FA  (60%,  or  60  of  the  100  shares  of 
FA  stock  outstanding)  immediately  after  the 
transfer  of  the  CFCl  stock  and  CFC2  stock  in 
the  section  361  exchange,  but  prior  to  and 
without  taking  into  account  UST’s 
distribution  of  the  E’A  stock  under  section  ' 
3Bl(c)(l).  As  a  result,  paragraph  (e)(3)(iii)  of 
this  section  is  applicable  to  the  section  361 
exchange  of  the  CFCl  stock  and  CFC2  stock. 
USl,  US2,  and  X  each  own  (applying  the 
attribution  rules  of  section  318,  as  modified 
by  section  958(b))  5%  or  more  of  the  total 
voting  power  or  value  of  the  FA  stock 
immediately  after  the  reorganizaticjn,  or  30%, 
18%.  and  12%,  respectively.  Accordingly,  in 
order  to  meet  the  requirements  of  paragraph 
(e)(3)(iii)(A)  of  this  .section,  USl  and  U.S2 
must  enter  into  gain  recognition  agreements 
with  respect  to  the  CFCl  stock  and  CFC2 
stock  that  satisfy  the  requirements  of 
paragraph  (e)(6)  of  this  section  and 
§  1.367(a)-8.  X  is  not  required  to  enter  into 
a  gain  recognition  agreement  because  the 
amount  of  gain  that  would  be  subject  to  the 
gain  recognition  agreement  is  zero.  See 
paragraph  (ii)(J)  of  this  Example  3  for  the 
computation  of  the  amount  of  gain  subject  to 
each  gain  recognition  agreement.  Assuming 
USl  and  U.S2  enter  into  the  gain  recognitions 
agreements  described  above,  the 
requirements  of  paragraph  (e)(3)  are  satisfied 
and  accordingly,  UST  does  not  recognize  the 
gain  realized  of  $20x  in  the  stock  of  CFCl  or 
the  gain  realized  of  $130x  in  the  stock  of 
CFC2  pursuant  to  this  .section. 

(R)  U.ST’s  transfer  of  the  CFCl  stock  and 
CFC2  stock  to  FA  pursuant  to  the  .section  361 
exchange  is  subject  to  §  1.367(b)— 4(b)(l)(i), 
which  applies  prior  to  the  application  of 
§  1.367(a)-7(c).  See  paragraph  (e)(1)  of  this 
section.  UST  (the  exchanging  shareholder)  is 
a  U.S.  person  and  a  section  1248  shareholder 
with  respect  to  CFCl  and  CFC2  (each  a 
foreign  acquired  corporation).  However,  UST 
is  not  required  to  include  in  income  as  a 
deemed  dividend  the  section  1248  amount 
with  respect  to  the  CFCl  stock  ($20x)  or 
CFC2  stock  ($130x)  under  §  1.367(b)- 
4(b)(l)(i)  because,  immediately  after  UST’s 
section  361  exchange  of  the  CFCl  stock  and 
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CFC2  slock  for  FA  stock  (and  before  the 
distribution  of  the  FA  stock  to  IJSl,  US2,  and 
X  under  section  361(c)(1),  FA,  CFCl,  and 
CFC2  are  controlled  foreign  corporations  as 
to  which  UST  is  a  .section  1248  shareholder. 
.See  §  1.367(b)-4(b)(l)(ii)(A).  However,  if  UST 
were  required  to  include  in  income  as  a 
deemed  dividend  the  section  1248  amount 
with  respect  to  the  CFCl  stock  or  CFC2  stock 
(for  example,  if  FA  were  not  a  controlled 
foreign  corporation),  such  deemed  dividend 
would  be  taken  into  account  prior  to  the 
application  of  §  1.367(a)-7(c).  Furthermore, 
because  USl,  IJS2,  and  X  are  all  persons 
described  in  paragraph  (e)(3)(iii)(A)  of  this 
section,  any  such  deemed  dividend  would 
increase  inside  basis.  See  §  1.367(a)-7(f)(4). 

tC)  In  order  to  meet  the  requirements  of 
§  1.367(a)-7(c)(2)(i),  UST  must  recognize  gain 
equal  to  the  portion  of  the  inside  gain 
attributable  to  non-control  group  members 
(X),  or  $B8x.  The  $68x  of  gain  is  computed 
as  the  product  of  the  inside  gain  ($340x) 
multiplied  by  X’s  ownership  interest 
percentage  in  UST  (20%),  reduced  (but  not 
below  zero)  by  $0x,  the  sum  of  the  amounts 
described  in  §  1.367(a)-7(c)(2)(i)(A)  through 
(c)(2)(i)(C).  Pursuant  to  §  1.367(a)-7(f)(.‘i),  the 
$340x  of  inside  gain  is  the  amount  by  which 
the  aggregate  fair  market  value  ($400x)  of  the 
section  367(a)  property  (Asset  A,  CFCl  stock, 
and  CFC2  stock)  exceeds  the  sum  of  the 
inside  basis  ($60x)  and  $0x  (the  product  of 
the  section  367(a)  percentage  (100%) 
multiplied  by  UST’s  deductible  liabilities 
($0x)).  Pursuant  to  §  1.367(a)-7(f)(4),  the 
inside  basis  equals  the  aggregate  basis  of  the 
section  367(a)  property  transferred  in  the 
.section  361  exchange  ($60x),  increa.sed  by 
any  gain  or  deemed  dividends  recognized  by 
UST  with  respect  to  the  section  367(a) 
property  under  section  367  ($0x),  but  not 
including  the  $68x  of  gain  recognized  by 
UST  under  §  1.367(a)-7(c)(2)(i).  Under 
§  1.367(a)-7(e)(l),  the  $68x  gain  recognized  is 
treated  as  being  with  respect  to  the  CFCl 
stock,  CFC2  .stock,  and  Asset  A  in  proportion 
to  the  amount  of  gain  realized  by  UST  on  the 
transfer  of  the  property.  The  amount  treated 
as  recognized  with  respect  to  the  CFCl  stock 
is  $4x  ($68x  gain  multiplied  by  $20x/$340x). 
The  amount  treated  as  recognized  with 
respect  to  the  CF'C2  slock  is  $26x  ($68x  gain 
multiplied  by  $130x/$340x).  The  amount 
treated  as  recognized  with  respect  to  Asset  A 
is  $38x  ($68x  gain  multiplied  by  $190x/ 
$340x).  Under  section  1248(a),  UST  must 
include  in  gross  income  as  a  dividend  the 
$4x  gain  recognized  with  respect  to  the  CFCl 
stock  and  the  $26x  gain  recognized  with 
respect  to  CFC2  stock.  Furthermore,  FA’s 
basis  in  the  CFCl  stock,  CFC2  slock,  and 
Asset  A,  as  determined  under  section  362,  is 
increased  by  the  amount  of  gain  recognized 
by  UST  with  respect  to  such  property.  See 
§  1.367(a)-l(b)(4)(i)(B).  Thus,  FA’s  basis  in 
the  CFCl  stock  is  $24x  ($20x  increased  by 
$4x  of  gain),  the  CFC2  stock  is  $56x  ($30x 
increased  by  $26x  of  gain),  and  Asset  A  is 
$48x  ($10x  increased  by  $38x  of  gain). 

(D)  The  requirement  to  recognize  gain 
under  §  1.367(a)-7(c)(2)(ii)  is  not  applicable 
because  the  portion  of  the  inside  gain 
attributable  to  USl  an'd  US2  (control,  group 
members)  can  be  preserved  in  the  stock 
received  by  each  such  shareholder.  As 


described  in  paragraph  (ii)(C)  of  this  Example 
3,  the  inside  gain  is  $340x.  USl’s  attributable 
inside  gain  of  $170x  (equal  to  the  product  of 
$340x  inside  gain  multiplied  by  USl’s  SO'K) 
ownership  interest  percentage,  reduced  by 
$0x,  the  sum  of  the  amounts  described  in 
§  1.367(a)-7(c)(2)(ii)(A)(J)  through 
(c)(2)(ii)(A)(3))  does  not  exceed  $200x  (equal 
to  the  product  of  the  section  367(a) 
percentage  of  100%  multiplied  by  $200x  fair 
market  value  of  FA  stock  received  by  USl). 
Similarly,  US2’s  attributable  inside  gain  of 
$102x  (equal  to  the  product  of  $340x  inside 
gain  multiplied  by  US2’s  30%  ownership 
interest  percentage,  reduced  by  $0x,  the  sum 
of  the  amounts  described  in  §  1.367(a)- 
7(c)(2)(ii)(A)(I)  through  (c)(2)(ii)(A)(5))  does 
not  exceed  $120x  (equal  to  the  product  of  the 
section  367(a)  percentage  of  100%  multiplied 
by  S120x  fair  market  value  of  FA  stock 
received  by  US2). 

(E)  Each  control  group  member  (USl  and 
US2)  separately  computes  any  required 
adjustment  to  .stoc.k  basis  under  §  1.367(a)- 
7(c)(3).  USl’s  section  .l.SO  basis  in  the  FA 
stock  received  of  $180x  (equal  to  USl’s  basis 
in  the  UST  stock  exchanged)  is  reduced  to 
preserve  the  attributable  inside  gain  with 
respect  to  USl,  less  any  gain  recognized  with 
respect  to  USl  under  §  1.367(a)-7(c)(2)(ii). 
Because  UST  does  not  recognize  gain  on  the 
section  361  exchange  with  respect  to  USl 
under  §  1.367(a)-7(c)(2)(ii)  (as  determined  in 
paragraph  (ii)(D)  of  this  Example  3),  the 
attributable  inside  gain  of  $170x  with  respect 
to  USl  is  not  reduced  under  §  1.367(a)- 
7(c)(3)(i)(A).  USl’s  outside  gain  (as  defined 
in  §  1.367(a)-7(f)(6))  in  the  FA  stock  is  $20x, 
the  product  of  the  section  367(a)  percentage 
(100%)  multiplied  by  the  $20x  gain  (equal  to 
the  difference  between  $200x  fair  market 
value  and  $180x  section  3.38  basis  in  the  FA 
stock).  Thus,  USl’s  $180x  section  358  basis 
in  the  FA  stock  must  be  reduced  by  $150x 
(the  excess  of  $170x  attributable  inside  gain, 
reduced  by  $0x,  over  $20x  outside  gain)  to 
$30x.  Similarly,  US2’s  section  358  basis  in 
the  FA  stock  received  of  SlOOx  (equal  to 
US2’.s  basis  in  the  UST  stock  exchanged)  is 
reduced  to  preserve  the  attributable  inside 
gain  with  respect  to  US2,  less  any  gain 
recognized  with  respect  to  US2  under 
§  1.367(a)-7(c)(2)(ii).  Because  UST  does  not 
recognize  gain  on  the  section  361  exchange 
with  respect  to  US2  under  §  1.367(a)- 
7(c)(2)(ii)  (as  determined  in  paragraph  (ii)(D) 
of  this  Example  3),  the  attributable  inside 
gain  of  $102x  with  respect  to  US2  is  not 
reduced  under  §  1.367(a)-7(c)(3)(i)(A).  US2’s 
outside  gain  in  the  FA  stock  is  $20x,  the 
product  of  the  .section  367(a)  percentage 
(100%)  multiplied  by  the  $20x  gain  (equal  to 
the  difference  between  $120x  fair  market 
value  and  SlOOx  section  358  basis  in  FA 
stock).  Thus.  US2’s  SlOOx  section  358  basis 
in  the  FA  stock  must  be  reduced  by  $82x  (the 
excess  of  $102x  attributable  inside  gain, 
reduced  by  $0x,  over  $20x  outside  gain)  to 
$18x. 

(F)  UST’s  distribution  of  the  FA  .stock  to 
USl,  US2,  and  X  under  section  361(c)(1) 
(new  .stock  distribution)  is  subject  to 
§  1.1248(f)-l(b)(3).  Except  as  provided  in 
§  1.1248(f)-2(c),  under  §  1.1248(f)-l(b)(3) 
UST  must  include  in  gross  income  as  a 
dividend  the  total  section  1248(0  amount  (as 


defined  in  §  1.1248(0-l(c)(14)).  The  total 
section  1248(0  amount  is  $120x,  the  sum  of 
the  section  1248(0  amount  (as  defined  in 
§  1.1248(f)-l(c)(10))  with  respect  to  the  CFCl 
stock  ($16x)  and  CFC2  stock  ($104x).  The 
$16x  .section  1248(0  amount  with  respect  to 
the  CFCl  .stock  is  the  amount  that  UST 
would  have  included  in  income  as  a 
dividend  under  §  1.367(b)-4(b)(l)(i)  with 
respect  to  the  CFCl  stock  if  the  requirements 
of  §  1.367(b)— 4(b)(l)(ii)(A)  had  not  been 
satisfied  ($20x),  reduced  by  the  amount  of 
gain  recognized  by  UST  under  §  1.367(a)- 
7(c)(2)  allocable  to  the  CFCl  stock  and 
treated  as  a  dividend  under  .section  1248(a) 
($4x,  as  de.scribed  in  paragraph  (ii)(C)  of  this 
Example  3).  Similarly,  the  section  1248(0 
amount  with  respect  to  the  CFC2  stock  is 
$104x  ($130x  reduced  by  $26x). 

(G)  If,  however,  UST  along  wilh  U.Sl  and 
US2  (each  a  sec  tion  1248  shareholder  of  FA 
immediately  after  the  distribution)  elect  to 
apply  the  provisions  of  §  1.1248(0-2(c)  (as 
provided  in  §  1  124^(0-2(c)(l)),  the  amount 
that  UST  is  required  to  include  in  income  as 
a  dividend  under  §  1.1248(0-1  (b)(3)  ($120x 
total  section  1248(0  amount  as  computed  in 
paragraph  (ii)(F)  of  this  Example  3)  is 
reduced  by  the  sum  of  the  portions  of  the 
section  1248(0  amount  with  respect  to  the 
CFCl  stock  and  CFC2  stock  that  is 
attributable  (under  the  rules  of  §  1.1248(0- 
2(d))  to  the  FA  stock  distributed  to  USl  and 
US2.  Assume  that  the  election  is  made  to 
apply  §  1.1248(0-2(c). 

(1)  Under  §  1.1248(0-2(d)(l),  the  portion  of 
the  section  1248(0  amount  with  respect  to 
the  CFCl  stock  that  is  attributed  to  the  30 
shares  of  FA  stock  distributed  to  USl  is  equal 
to  the  hypothetical  section  1248  amount  (as 
defined  in  §  1.1248(0-l(c)(4))  with  respect  to 
the  CFCl  stock  that  is  attributable  to  USl’s 
ownership  interest  percentage  in  UST.  USl’s 
hypothetical  se<  tion  1248  amount  with 
respect  to  the  CFCl  stock  is  the  amount  that 
UST  would  have  included  in  income  as  a 
deemed  dividend  under  §  1.367(b)— 4(b)(l)(i) 
with  re.spect  to  the  CFCl  .stock  if  the 
requirements  of  §  1.367(b)-4(b)(l)(ii)(A)  had 
not  been  satisfied  ($20x)  and  that  would  be 
attributable  to  USl’s  ownership  interest 
percentage  in  UST  (50%),  reduced  by  the 
amount  of  gain  locognized  by  UST  under 
§  1.367(a)-7(c)(2)  attributable  to  USl  and 
allocable  to  the  CFCl  stock,  but  only  to  the 
extent  such  gain  is  treated  as  a  dividend 
under  .section  1248(a)  ($0x,  as  de.scribed  in 
paragraphs  (ii)(C)  and  (D)  of  this  Example  3). 
Thus,  USl’s  hypothetical  section  1248 
amount  with  respect  to  the  CF’Cl  stock  is 
$10x  ($20x  multiplied  by  50%,  reduced  by 
$0x).  The  $10x  hypothetical  section  1248 
amount  is  attributed  pro  rata  (based  on 
relative  values)  among  the  30  shares  of  FA 
stock  distributed  to  USl,  and  the  attributable 
share  amount  (as  defined  in  §  1.1248(0- 
2(d)(1))  is  $.33x  {$10x/30  shares).  Similarly, 
USl’s  hypothetical  section  1248  amount  with 
respect  to  the  CFC2  stock  is  $65x  ($130x 
multiplied  by  50%,  reduced  by  $0x),  and  the 
attributable  share  amount  is  $2.17x  ($65x/30 
shares).  Similarly,  US2’s  hypothetical  section 
1248  amount  with  respect  to  the  CFCl  stock 
is  $6x  ($20x  multiplied  by  30%,  reduced  by 
$0x),  and  the  attributable  share  amount  is 
also  $.33x  ($6x/18  shares).  Finally,  US2’s 
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hypothetical  scHiion  1248  amount  with 
re.spect  to  the  C'FC2  stock  is  $39x  (S130x 
multiplied  by  30%,  reduc;ed  by  $0x).  and  the 
attributable  share  amount  is  also  $2.1 7x 
(S39x/18  shares).  Thus,  the  sum  of  the 
portion  of  the  section  1248(0  amount  with 
respect  to  the  CF(;i  stock  and  ('.FC2  stock 
attributable  to  shares  of  stock  of  FA 
distributed  to  USl  and  US2  is  S120x  ($l()x 
plus  $05x  plus  $6x  plus  .$39x). 

{2)  If  the  shares  of  FA  stock  are  divided 
into  portions.  §  1.1248(f)— 2(d)(2)  applies  to 
attribute  the  attributable  share  amount  to 
portions  of  shares  of  FA  stock  distributed  to 
IJSl  and  l)S2.  Under  §  1.1248(0-2{c)(2)  each 
share  of  FA  stock  received  by  USl  (30  shares) 
and  US2  (18  shares)  is  divided  into  three 
portions,  one  attributable  to  the  single  block 
of  stoc;k  of  CFCl,  one  attributable  to  the 
single  block  of  stock  of  CF(;2,  and  one 
attributable  to  Ass(d  A.  Thus,  the  attributable 
share  amount  of  $.33x  with  respect  to  the 
(T'Cl  stock  is  attributed  to  the  portion  of 
each  of  the  30  shares  and  18  shares  of  FA 
stock  received  by  USl  and  US2,  respec:tively, 
that  relates  to  the  CFtU  stock.  Similarly,  the 
attributable  share  amount  of  $2.17x  with 
respect  to  the  CFC2  stock  is  attributed  to  the 
portion  of  each  of  the  30  shares  anti  18  .shares 
of  FA  stock  received  by  USl  and  US2, 
respectively,  that  relates  to  the  t]FC2  stock. 

(.3)  The  total  section  1248(f)  amount 
(S120x)  that  UST  is  otherwise  required  to 
include  in  gross  income  as  a  dividend  under 
1.1 248(0-1  (h)(3)  is  reduced  by  $120x,  the 
sum  of  the  portions  of  the  section  1248(0 
anunint  with  respect  to  the  CFC^l  stoc:k  and 
C;FC2  stock  that  are  attributable  to  the  shares 
of  FA  st<H:k  di.stributed  to  USl  and  U.S2. 

Thus,  the  amount  D('.  is  required  to  include 
in  gross  income  as  a  dividend  under 
tj  1.1 248(0-1  (b)(3)  is  $0x  ($12()x  reduced  by 
S120x). 

(H)  As  stated  in  paragraph  (ii)((;)(2)  of  this 
Example  3,  under  §  1.1248(0-2(c)(2)  each 
share  of  FA  stock  rei:eived  by  ll.Sl  (30  shares) 
and  US2  (18  shares)  is  divided  into  three 
portions,  one  attributable  to  the  f^FUl  st(K;k, 
one  attributable  to  the  CF(’2  stock,  and  one 
attributable  to  Asset  A.  Ujuler  §  1.1248(0- 
2(c)(4)(i),  the  basis  of  each  portion  is  the 
product  of  USl's  and  US2’s  section  358  basis 
in  the  share  of  FA  stock  multiplied  by  the 
ratio  of  the  section  302  basis  of  the  property 
(CF(]1  stock,  CFC2  .stock,  or  Asset  A,  as 
applicable)  received  by  FA  in  the  section  301 
exchange  to  which  the  portion  relates,  to  the 
aggregate  section  302  basis  of  all  property 
received  by  FA  in  the  section  301  exchange. 
Under  §  1.1248(f)-2(c)(4)(ii),  the  fair  market 
value  of  each  portion  is  the  product  of  the 
fair  market  value  of  the  share  of  FA  stock 
multiplied  by  the  ratio  of  the  fair  market 
value  of  the  property  (CFCl  stock,  CFC2 
stock,  or  Asset  A,  as  applicable)  to  which  the 
portion  relates,  to  the  aggregate  fair  market 
value  of  all  property  received  by  FA  in  the 
.section  301  exchange.  The  section  302  basis 
of  the  CFCl  stock.  CFC2  stoc;k,  and  Asset  A 
is  $24x,  S50x.  and  $48x,  respectively,  for  an 
aggregate  .serdion  302  basis  of  $128x.  See 
paragraph  (ii)(C)  of  this  Example  3.  The  fair 
market  value  of  the  CFCl  stock,  Cf’C2  .stock, 
and  A.sset  A  is  $40x,  .$100x,  and  $200x,  for 
an  aggregate  fair  market  value  of  $400x. 
Furthermore,  U.Sl’s  30  shares  of  FA  stock 


have  an  aggregate  fair  market  value  of  $200x 
and  section  358  basis  of  S30x  (resulting  in 
aggregate  gain  of  $170x),  and  US2's  18  shares 
of  FA  .stock  have  an  aggregate  fair  market 
value  of  S120x  and  section  358  basis  of  $18x 
(resulting  in  aggregate  gain  of  $102x).  .See 
paragraph  (ii)(E)  of  this  Example  3. 

(1)  With  respect  to  USl’s  30  shares  of  FA 
stot;k,  the  portions  attributable  to  the  CF('l 
stock  have  an  aggregate  basis  of  $5.fi3x  ($30x 
multiplied  by  $24xA$128x)  and  fair  marked 
value  of  S20x  ($200x  multiplied  by  S40x/ 
$400x),  resulting  in  aggregate  gain  in  such 
portions  of  S14..38x  (or  $.48x  gain  in  each 
such  portion  of  the  30  shares).  The  portions 
attributable  to  the  CFC2  stock  have  an 
aggregate  basis  of$13.l3x  ($30x  multiplied 
by  S5Bx/$128x)  and  fair  market  value  of  $80x 
(S.200X  multiplied  by  $160x/$400x),  resulting 
in  aggregate  gain  in  such  portions  of  $Btj.88x 
(or  $2.2.3x  in  each  such  portion  of  the  30 
shares).  The  portions  attributable  to  Asset  A 
have  an  aggregate  basis  of  Sll.25x  (S30x 
multiplied  by  $48x/$128x)  and  fair  market 
value  of  SlOOx  ($200x  multiplied  by  $200x/ 
$400x),  resulting  in  aggregate  gain  in  such 
portions  of  $88.75x  (or  $2.96x  in  each  such 
portion  of  the  30  shares).  Thus,  the  aggnigatc 
gain  in  all  the  portions  of  the  30  shares  is 
$170x  ($14.38x  plus  .$06.88x  plus  $88.75x). 

(2)  With  respect  to  U.S2’s  18  shares  of  FA 
stock,  the  portions  attributable  to  tbe  CFCl 
stock  have  an  aggregate  basis  of  $3.38x  ($18x 
multiplied  by  S24x/S128x)  and  fair  market 
value  of  $12x  (S120x  multiplied  by  $40x/ 
S400x),  residting  in  aggregate  gain  in  such 
portions  of  $8.63x  (or  S.48x  in  each  such 
portion  of  the  18  shares).  The  portions 
attributable  to  the  CFC2  stock  have  an 
aggregate  basis  of  $7.88x  (S18x  multipljed  by 
S5()x/S128x)  and  fair  market  value  of  $48x 
(S120x  multiplied  by  $lfi0x/$40()x),  resulting 
in  aggregate  gain  of  S40.13x  (or  .S2.23x  in 
each  such  portion  of  the  18  shares!.  The 
portimis  attrihutablo  to  Asset  A  have  an 
aggregate  basis  of  $fj.75x  ($18x  multiplied  by 
$48x/S128x)  and  fair  market  value  of  $r>0x 
($120x  multiplied  by  $200x/S400x).  resulting 
in  aggregate  gain  of  S53.25x  (or  $2.96x  in 
each  such  portion  of  the  18  shares).  Thus,  the 
aggregate  gain  in  all  the  portions  of  the  18 
shares  is  $102x  (S8.63x  plus  $40.13x  phx^ 
$53.25x). 

(.3)  Under  §  1 .1248-8(b)(2)(iv),  the  earnings 
and  profits  of  CFCl  attributable  to  the 
portions  of  USl's  30  shares  of  FA  stock  that 
relate  to  the  CFCl  stock  is  $15x  (the  product 
of  USl’s  50%  ownership  intere.st  percentage 
in  UST  multiplied  by  $30x  of  earnings  and 
profits  attributable  to  the  CFCl  stock  before 
the  section  381  exchange,  reduced  by  $0x  of 
dividend  included  in  US  l”s  income  with 
respect  to  the  t.FCl  stock  under  section 
1248(a)  attributable  to  USl).  The  earnings 
and  profits  of  (;F('2  attributable  to  the 
portions  of  USl’s  30  shares  of  FA  stock  that 
relate  to  the  CFC]2  stock  is  $75x  (the  product 
of  USl’s  50%  ownership  interest  percentage 
in  U.ST  multiplied  by  $150x  of  earnings  and 
profits  attributable  to  the  CFC2  stock  before 
the  section  361  exchange,  reduced  by  $0x  of 
dividend  included  in  U.ST’s  income  with 
respect  to  the  CT’C2  stock  under  section 
1248(a)  attributable  to  USl).  Similarly,  the 
earnings  and  profits  of  CFCl  attributable  to 
the  portions  of  US2’s  18  shares  of  f’A  stock 


that  relate  to  the  CFCl  stock  is  $9x  (the 
product  of  US2’s  307<>  ownership  interest 
percentage  in  UST  multiplied  by  $30x  of 
earnings  and  profits  attributable  to  the  CFCl 
stock  before  the  section  361  exchange, 
reduced  by  $0x  of  dividend  included  in 
UST’s  income  with  respect  to  the  CFCl  stock 
under  section  1248(a)  attributable  to  U.S2). 
Finally,  the  earnings  and  profits  of  CFC2 
attributable  to  the  portions  of  U.S2’.s  18  shares 
of  FA  stock  that  relate  to  the  CFC2  stock  is 
S45x  (the  product  of  US2’s  30‘X)  ownership 
interest  percentage  in  U.ST  multiplied  by 
S15()x  of  earnings  and  profits  attributable  to 
the  (]F(-2  stock  before  the  section  361 
exchange,  reduced  by  $0x  of  dividend 
included  in  UST’s  income  with  respect  to  the 
CFC2  stock  under  .section  1248(a)  attributable 
to  US2). 

(1)  Under  S  1.1248(f)-2(c)(3),  neither  USl 
nor  US2  is  required  to  reduce  tbe  aggregate 
section  358  basis  in  the  portions  of  their 
respective  shares  of  FA  stock,  and  U.ST  is  not 
required  to  include  in  gross  income  any 
additional  deemed  dividend. 

(3)  USl  is  not  required  to  reduce  the 
aggregate  .section  358  basis  of  the  portions  of 
its  30  shares  of  FA  stock  that  relate  to  the 
CF’Cl  stock  because  the  SlOx  section  1248(f) 
amount  with  re.spect  to  the  CiFCl  stock 
attributable  to  the  portions  of  the  shares  of 
FA  stock  received  by  USl  (as  computed  in 
paragraph  (ii)((J)  of  this  Example  3)  does  not 
exceed  USl’s  po.stdistribution  amount  (as 
defined  in  §  1.1248(0-1  (c)(6),  or$14.38x)  in 
those  portions.  The  $14.38x  postdistribution 
amount  equals  the  amount  that  U.Sl  would 
be  required  to  include  in  income  as  a 
dividend  under  section  1248(a)  with  respec;t 
to  suc;h  portion  if  it  sold  the  30  shares  of  FA 
stock  immediately  after  the  distribution  in  a 
transaction  in  which  all  realized  gain  is 
ref:ognized,  without  taking  into  account  basis 
adjustments  or  income  inclusions  under 
§  1.1248(n-2(c)(3)  ($20x  fair  market  value, 
$5.63xbasis,  and  $15x  earnings  and  profits 
attributable  to  the  portions  for  purposes  of 
section  1248).  Similarly,  USl  is  not  required 
to  reduce  the  aggregate  section  358  basis  of 
the  portions  of  its  30  shares  of  FA  stock  that 
relate  to  the  CFC^2  stock  because  the  .$65x 
section  1248(f)  amount  w’ith  respect  to  the 
C;FC2  stock  attributable  to  the  portions  of  the 
shares  of  FA  stock  received  by  U.Sl  (as 
computed  in  paragraph  (ii)(G)  of  this 
Example  3)  does  not  exceed  USl’s 
postdistribution  amount  ($B6.88x)  in  those 
portions.  The  $66.88x  po.stdistribution 
amount  equals  the  amount  that  USl  would 
be  required  to  include  in  income  as  a 
dividend  under  section  1248(a)  with  respect 
to  such  portion  if  it  sold  the  3U  shares  of  FA 
stoc.k  immediately  after  the  distribution  in  a 
transaction  in  which  all  realized  gain  is 
recognized,  without  taking  into  account  basis 
adjustments  or  income  inclusions  under 
§  1.1248(f)-2(c)(3)  (S8()x  fair  market  value, 
$13.13x  basis,  and  .$73x  earnings  and  profits 
attributable  to  the  portions  for  puurposes  of 
.section  1248). 

(2)  US2  is  not  required  to  reduce  the 
aggregate  section  358  basis  of  the  portions  of 
its  18  shares  of  F'A  stock  that  relate  to  the 
CFCl  stock  because  the  $6x  section  1248(f) 
amount  with  respect  to  the  CF’Cl  slock 
attributable  to  the  portions  of  the  shares  of 
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FA  stork  recoived  t)y  IIS2  (as  computod  in 
paragraph  {ii)(G)  of  this  Example  .y)  doos  not 
oxreed  I  IS2’s  postdistribution  amount 
(.$8.63x)  in  those  portions.  The  $8.63x 
postdistrihution  amount  equals  the  amount 
that  US2  would  be  required  to  include  in 
income  as  a  dividend  under  section  1248(a) 
with  respec:t  to  such  portion  if  it  sold  the  18 
shares  of  FA  stock  immediately  after  the 
distribution  in  a  transaction  in  which  all 
realized  gain  is  recognized,  without  taking 
into  account  basis  adjustments  or  income 
inclusions  under  §  1.1248(f)-2(c)(3)  ($12x  fair 
market  value,  $3.38x  basis,  and  $9x  earnings 
and  profits  attributable  to  the  jiortions  for 
purposes  of  section  1248).  Similarly,  IJS2  is 
not  required  to  reduce  the  aggregate  .section 
358  basis  of  the  portions  of  its  18  shares  of 
FA  stock  that  relate  to  the  CFC2  stot:k 
because  the  $39x  section  1248(f)  amount 
with  respect  to  the  CFC2  stock  attributable  to 
the  portions  of  the  shares  of  FA  stock 
received  by  IJS2  (as  computed  in  paragraph 
(ii)(G)  of  tbis  Example  3]  does  not  exceed 
U.Sl's  postdistribution  amount  (.$40.1 3x)  in 
those  portions.  The  $40.13x  po.stdistribution 
amount  equals  the  amount  that  US2  would 
ho  required  to  include  in  income  as  a 
dividend  under  section  1248(a)  with  respect 
to  such  portion  if  it  sold  the  18  shares  of  P’A 
stock  immediately  after  the  distribution  in  a 
transaction  in  which  all  realized  gain  is 
ret:ognized,  without  taking  into  account  basis 
adjustments  or  income  inclusions  under 
§  1.1248(f)-2(c)(3)  ($48x  fair  market  value. 
$7.88x  basis,  and  $45x  earnings  and  profits 
attributable  to  the  portions  for  purposes  of 
section  1248). 

(I)  The  amount  of  gain  subject  to  the  gain 
recognition  agreement  filed  by  each  of  lISl 
and  I  JS2  is  determined  pursuant  to  paragraph 
(e)(6)(i)  of  this  section.  The  amount  of  gain 
subject  to  the  gain  recognition  agreement 
filed  by  USl  with  respect  to  the  stock  of 
CFCl  and  CFC2  is  SlOx  and  $65x, 
respectively.  The  $10x  and  $65x  are 
computed  as  the  product  of  USl’s  ownership 
intere.st  percentage  (50%)  multiplied  by  the 
gain  realized  by  IJST  in  the  CFCl  stock 
($20x)  and  CFC2  stock  ($130x),  respectively, 
as  determined  prior  to  taking  into  account 
the  application  of  any  other  provision  of 
section  367,  reduced  by  the  sum  of  the 
amounts  described  in  paragraphs  (e)(fi)(i)(A), 
(e)(6)(i)(B).  (e)(6)(i)(C).  and  (e)(6)(i)(D)  of  this 
section  with  respect  to  the  CFCl  stock  and 
CFC2  stock  attributable  to  USl  ($0x  with 
respect  to  the  CFCl  stock,  and  $0x  with 
respect  to  the  CFC2  stock).  The  amount  of 
gain  subject  to  tbe  gain  recognition 
agreement  filed  by  US2  with  respect  to  the 
stock  of  CFCl  and  CFC2  is  $6x  and  $39x, 
respectively.  The  $6x  and  $39x  are  computed 
as  the  product  of  US2’s  ow’iiership  interest 
percentage  (30%)  multiplied  by  the  gain 
realized  by  IJST  in  the  CFCl  stock  ($20x)  and 
CFC2  stock  ($130x),  respectively,  as 
determined  prior  to  taking  into  account  the 
application  of  any  other  provision  of  section 
367,  reduced  by  the  sum  of  the  amounts 
described  in  paragraphs  (e)(6)(i)(A), 
(e)(6)(i)(B).  (e)(6)(i)(C),  and  (e)(6)(i)(D)  of  this 
.section  with  respect  to  the  CFCl  stock  and 
CFC2  stock  attributable  to  US2  (SOx  with 
respect  to  the  CFCl  stock,  and  $0x  with 
respect  to  the  CFC2  stock).  X  is  not  required 


to  enter  into  a  gain  recognition  agreement 
because  the  amount  of  gain  that  would  be 
subject  to  the  gain  recognition  agreement  is 
SOx  with  respect  to  the  CFCl  stock,  and  .SOx 
with  respect  to  the  CFC2  stock,  computed  as 
X’s  owmership  percentage  (20%)  multiplied 
by  the  gain  realized  in  the  stock  of  CFCl 
(S20x  multiplied  by  20%,  or  $4x)  and  CFC2 
(S130X  multiplied  by  20%,  or  $26x),  reduced 
the  amount  of  gain  recognized  by  UST  with 
respect  to  the  stock  of  CFCl  and  CFC2  that 
is  attributable  to  X  pursuant  to  §  1.367(a)- 
7(c)(2)  (S4x  and  $26x,  respectively,  as 
determined  in  paragraph  (ii)(C)  of  this 
Example  .1).  Pursuant  to  paragraph  (e)(6)(ii) 
of  this  section,  each  gain  recognition 
agreement  mu.st  include  the  election 
described  in  §  1 .367(a)-8(c)(2)(vi). 
Furthermore,  pursuant  to  paragraph  (e)(6)(iii) 
of  this  section,  USl  and  US2  must  be 
designated  as  the  U.S.  transferor  on  their 
respective  gain  recognition  agreements  for 
purpo.ses  of  §  1.367(a)— 8. 

(9)  Illustration  of  rules.  For  rules 
relating  to  certain  distributions  of  .stock 
of  a  foreign  corporation  by  a  domestic 
corporation,  see  section  1248(f)  and 
§§1.1248(0-1  through  1.1248(0-3. 

(0  through  (g)(l)(vi)  (Reserved).  For 
further  guidance,  see  §§  1.367(a)-3(0 
through  (g)(l)(vi). 

(vii)(A)  Except  as  provided  in  this 
paragraph  (g)(l)(vii),  the  rules  of 
paragraph  (e)  of  this  section  apply  to 
transfers  of  stock  or  securities  occurring 
on  or  after  April  17,  2013.  For  matters 
covered  in  this  section  for  periods 
before  April  17,  2013,  but  on  or  after 
March  13,  2009,  see  §  1.367(a)-3(e)  as 
contained  in  26  CFR  part  1  revised  as  of 
April  1,  2012.  For  matters  covered  in 
this  section  for  periods  before  March  13, 
2009,  but  on  or  after  March  7,  2007,  see 
§  1.367(a)-3T(e)  as  contained  in  26  CP’R 
part  1  revi.sed  as  of  April  1,  2007.  For 
matters  covered  in  this  section  for 
periods  before  March  7,  2007,  but  on  or 
after  July  20,  1998,  see  §  1.367(a)- 
8(f)(2)(i)  as  contained  in  26  CFR  part  1 
revised  as  of  April  1,  2006. 

(g)(l)(vii)(B)  through  (g)(l)(viii) 
(Reserved).  For  further  guidance  see 
§  1.367(a)-3(g)(vii)(B)  through  (g)(viii). 

(ix)  Paragraphs  (d)(2)(vi)(B)  and  (d)(3). 
Example  6B,  Example  6C,  and  Example 
9  of  this  section  apply  to  transfers  that 
occur  on  or  after  March  18,  2013.  See 
paragraphs  (d)(2)(vi)(B)  and  (d)(3). 
Example  6B,  Example  6C,  and  Example 
9  of  this  section,  as  contained  in  26  CFR 
part  1  revised  as  of  April  1,  2012,  for 
transfers  that  occur  on  or  after  January 
23,  2006,  and  before  March  18,  2013. 

(g)(2)  through  (j)  (Reserved).  For 
further  guidance,  see  §  1.367(a)-3(g)(2) 
through  (j). 

(k)  Expiration  date.  Paragraphs 
(d)(2)(vi)(B),  (d)(3),  ExamfAe  6B, 
Example  6C,  and  Example  9,  and 
paragraph  (e)  of  this  section  expire  on 
March  18,  2016. 


■  Par.  4.  Section  1 .367(a)-6T  is 
amended  by: 

■  1 .  Adding  a  sentence  at  the  end  of  the 
paragraph  (e)(4). 

■  2.  Adding  paragraph  (j). 

The  additions  to  read  as  follows: 

§  1 .367(a)-6T  T ransfer  of  foreign  branch 
Iwith  previously  deducted  losses 
(temporary). 


(4)  *  *  *  For  tran.sactions  occurring 
on  or  after  April  17,  2013, 
notwithstanding  the  prior  sentence,  this 
paragraph  (e)(4)  shall  apply  before  the 
rules  of  §  1.367(a)-7(c). 
***** 

(j)  Expiration  date.  The  second 
sentence  of  paragraph  (e)(4)  of  this 
section  expires  on  March  18,  2016. 

■  Par.  5.  Section  1 .367(a)-7T  is  added 
to  read  as  follows: 

§  1 .367(a)-7T  Outbound  transfers  of 
property  described  in  section  361(a)  or  (b). 

(a)  through  (e)(1)  (Reserved).  For 
further  guidance,  see  §  1.367(a)-7(a) 
through  (e)(1). 

(2)  Reasonable  cause  for  failure  to 
comply  (temporary) — (i)  Request  for 
relief.  A  control  group  member’s  failure 
to  timely  comply  with  any  requirement 
of  this  section  shall  be  deemed  not  to 
have  occurred  if  the  control  group 
member  is  able  to  demonstrate  that  the 
failure  was  due  to  reasonable  cause  and 
not  willful  neglect  using  the  procedure 
set  forth  in  paragraph  (e)(2)(ii)  of  this 
section.  Whether  the  failure  to  timely 
comply  was  due  to  reasonable  cause  and 
not  willhd  neglect  will  be  determined 
by  the  Director  of  Field  Operations 
International,  Large  Business  & 
International  (or  any  successor  to  the 
roles  and  responsibilities  of  .such 
person)  (Director)  ba.sed  on  all  the  facts 
and  circumstances. 

(ii)  Procedures  for  establishing  that  a 
failure  to  timely  comply  was  due  to 
reasonable  cause  and  not  willful 
neglect — (A)  Time  of  submission.  A 
control  group  member’s  statement  that 
the  failure  to  timely  comply  was  due  to 
reasonable  cause  and  not  willful  neglect 
will  be  considered  only  if,  promptly 
after  the  control  group  member  becomes 
aware  of  the  failure,  an  amended  return 
is  filed  for  the  taxable  year  to  which  the 
failure  relates  that  includes  the 
information  that  should  have  been 
included  with  the  original  return  for 
such  taxable  year  or  that  otherwise 
complies  with  the  rules  of  this  section, 
and  that  includes  a  written  statement 
explaining  the  reasons  for  the  failure  to 
timely  comply. 

(B)  Notice  requirement.  In  addition  to 
the  requirements  of  paragraph 
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(e)(2)(ii)(A)  of  this  section,  a  control 
group  member  must  comply  with  the 
notice  requirements  of  this  paragraph 
(e)(2)(ii)(B).  If  any  taxable  year  of  the 
control  group  member  is  under 
examination  w'hen  the  amended  return 
is  filed,  a  copy  of  the  amended  return 
and  any  information  required  to  he 
included  with  such  return  must  be 
delivered  to  the  Internal  Revenue 
.Service  personnel  conducting  the 
examination.  If  no  taxable  year  of  the 
control  group  member  is  under 
examination  when  the  amended  return 
is  filed,  a  copy  of  the  amended  return 
and  any  information  required  to  be 
included  with  such  return  must  be 
delivered  to  the  Director. 

(iii)  Crnss-rnfewnce  for  reasonable 
cause  relief  requests  by  U.S.  transferor. 

If  the  U.S.  transferor  fails  to  timely 
comply  with  any  requirement  of  this 
section,  the  U.S.  transferor  will  he 
treated  as  having  timely  complied  wifh 
the  requirement  if  the  U.S.  transferor  (or 
the  foreign  acquiring  corporation  on 
behalf  of  the  U.S.  transferor)  satisfies  the 
n;asonable  cause  requirements 
described  in  §  1.6038B-lT(f)(3). 

(iv)  Effective/applicability  date.  The  ' 
rules  of  paragraphs  (e){2)(i)  through 
(e)(2){iii)  of  this  section  shall  apply  to 
transactions  occurring  on  or  after  April 
17,  2013. 

(v)  Expiration  date.  Paragraphs 
(e)(2)(i)  through  (e)(2)(iv)  of  this  section 
expire  on  March  18.  2016. 

(e)(3)  through  (j)  (Reserved).  P’or 
further  guidance,  see  §  1.367(a)-7(e)(3) 
through  (j). 

■  Par.  6.  Section  1.1248(f)-3T  is  added 
to  read  as  follow’s: 

§  1 .1248<f)-3T  Reasonable  cause  and 
effective/applicability  dates  (temporary). 

(a)  Reasonable  cause  for  failure  to 
comply — (1)  Request  for  relief.  If  an  80- 
percent  distributee,  a  distributee  that  is 
a  section  1248  shareholder,  or  the 
domestic  distributing  corporation 
(reporting  person)  fails  to  timely  comply 
with  any  requirement  under  §  1.1248(f)- 
2,  the  failure  shall  be  deemed  not  to 
have  occurred  if  the  reporting  person  is 
*  able  to  demonstrate  that  the  failure  was 
due  to  reasonable  cause  and  not  willful 
neglect  using  the  procedure  set  forth  in 
paragraph  (a)(2)  of  this  section.  Whether 
the  failure  to  timely  comply  was  due  to 
reasonable  cause  and  not  willful  neglect 
will  be  determined  by  the  Director  of 
Field  Operations  International,  Large 
Business  &  International  (or  any 
successor  to  the  roles  and 
responsibilities  of  such  person) 
(Director)  based  on  all  the  facts  and 
circum-stances. 

(2)  Procedures  for  establishing  that  a 
failure  to  timely  comply  was  due  to 


reasonable  cause  and  not  willful 
neglect — (i)  Time  of  submission.  A 
reporting  person’s  statement  that  the 
failure  to  timely  comply  was  due  to 
reasonable  cause  and  not  willful  neglect 
will  be  considered  only  if,  promptly 
after  tbe  reporting  person  becomes 
aware  of  the  failure,  an  amended  return 
is  filed  for  the  taxable  year  to  which  the 
failure  relates  that  includes  the 
information  that  should  have  been 
included  with  the  original  return  for 
such  taxable  year  or  that  otherwise 
complies  wuth  the  rules  of  this  section, 
and  that  includes  a  written  statement 
explaining  the  reasons  for  the  failure  to 
timely  comply. 

(ii)  Notice  requirement.  In  addition  to 
the  requirements  of  paragraph  (a)(2)(i)  of 
this  section,  the  reporting  person  must 
comply  with  the  notice  requirements  of 
this  paragraph  (a)(2)(ii).  If  any  taxable 
year  of  the  reporting  person  is  under 
examination  whenJhe  amended  return 
is  filed,  a  copy  of  the  amended  return 
and  any  information  required  to  be 
included  with  such  return  must  be 
delivered  to  the  Internal  Revenue 
Service  personnel  conducting  the 
examination.  If  no  taxable  year  of  the 
reporting  person  is  under  examination 
when  the  amended  return  is  filed,  a 
copy  of  the  amended  return  and  any 
information  required  to  be  included 
with  .such  return  miKst  be  delivered  to 
the  Director. 

(3)  Effective/opplicabdity  date.  This 
section  applies  to  distributions 
occurring  on  or  after  April  17,  2013. 

(4)  Expiration  date.  Paragraphs  (a)(1) 
through  (a)(3)  of  this  .section  expire  on 
March  18,  2016. 

■  Par.  7.  Section  1.6038B-1T  is 
amended  by  revising  paragraph  (f)  to 
read: 

§  1 .6038B-1 T  Reporting  of  certain 
transfers  to  foreign  corporations. 

***** 

(f)(1)  through  (f)(2)  (Reserved).  For 
further  guidance,  .see  §  1.6038B-l(f)(l) 
through  (f)(2). 

(3)  Reasonable  cause  for  failure  to 
comply — (i)  Request  for  relief.  If  the  U.S. 
transferor  fails  comply  with  any 
requirement  of  section  6038B  and  this 
section,  the  failure  shall  be  deemed  not 
to  have  occurred  if  the  U.S.  transferor  is 
able  to  demonstrate  that  the  failure  was 
due  to  reasonable  cause  and  not  willful 
neglect  using  the  procedure  set  forth  in 
paragraph  (f)(3)(ii)  of  this  section. 
Whether  the  failure  to  timely  comply 
was  due  to  reasonable  cause  and  not 
willful  neglect  will  be  determined  by 
the  Director  of  Field  Operations 
International,  Large  Business  & 
International  (or  any  successor  to  the 
roles  and  responsibilities  of  such 


person)  (Director)  based  on  all  tbe  facts 
and  circumstances. 

(ii)  Procedures  for  establishing  that  a 
failure  to  timely  comply  was  due  to 
reasonable  cause  and  not  willful 
neglect — (A)  Time  of  submission.  A  U.S. 
transferor’s  statement  that  the  failure  to 
timely  comply  was  due  to  reasonable 
cau.se  and  not  willful  neglect  will  be 
considered  only  if,  promptly  after  the 
U.S.  transferor  becomes  aware  of  the 
failure,  an  amended  return  is  filed  for 
the  taxable  year  to  which  the  failure 
relates  that  includes  the  information 
that  should  have  been  included  with  the 
original  return  for  such  taxable  year  or 
that  otherwise  complies  with  the  rules 
of  this  section,  and  that  includes  a 
written  statement  explaining  the  reasons 
for  the  failure  to  timely  comply. 

(B)  Notice  requirement.  In  addition  to 
the  requirements  of  paragraph 
(0(3)(ii)(A)  of  this  section,  tlic  U.S. 
transferor  must  comply  with  the  notice 
requirements  of  this  paragraph 
(f)(3)(ii)(B).  If  any  taxable  year  of  the 
LI..S.  transferor  is  under  examination 
when  the  amended  return  is  filed,  a 
copy  of  the  amended  return  and  any 
information  required  to  be  included 
with  such  return  mu.st  be  delivered  to 
the  Internal  Revenue  Service  personnel 
conducting  the  examination.  If  no 
taxable  year  of  the  U.S.  transferor  is 
under  examination  when  the  amended 
return  is  filed,  a  copy  of  the  amended 
return  and  any  information  required  to 
be  included  with  such  return  mu.st  be 
delivered  to  the  Diret:tor. 

(iii)  Effective/applicability  date.  This 
section  applies  to  distributions 
occurring  on  or  after  April  17,  2013. 

(iv)  Expiration  date.  Paragraphs 
(f)(3)(i)  through  (f)(3)(iii)  of  this  section 
expire  on  March  18,  2016. 

(f)(4)  (Reserved),  f’or  further  guidance, 
.see  §  1.6038B-lT(f)(4). 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

■  Par.  8.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 

■  Par.  9.  In  §  602.101,  the  table  in 
paragraph  (b)  is  amended  by  adding  the 
following  entry  numerical  order: 

§  602.1 01  0MB  Control  numbers. 

***** 

(b)  *  *  * 


CFR  part  or  section  where  Current  0MB 
identified  and  described  control  No. 


1.367(a)-3T  .  1545-2183 
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CFR  part  or  section  where  Current  0MB 
identified  and  described  control  No. 

1.367(a)-7T  .  1545-2183 

1.1248(f)-3T  .  1545-2183 

1.6038B-1T  .  1545-2183 


***** 

Steven  T.  Miller, 

Deputy  Commissioner  for  Services  and 
Enforcement. 

Approved:  February  19,  2013. 

Mark  J.  Mazur, 

Assistant  Secretary  of  the  Treasury  (Tax 
Policy). 

|FR  Doc.  2013-05696  Filed  3-18-13;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-1 32702-10] 

RIN  1545-BJ74 

Indirect  Stock  Transfers  and 
Coordination  Rule  Exceptions; 
Transfers  of  Stock  or  SMurities  in 
Outt>ound  Asset  Reorganizations 

AG£NCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
.section  of  this  issue  of  the  Federal 
Register,  the  IRS  and  the  Treasury 
Department  are  issuing  temporary 
regulations  that  eliminate  one  of  two 
exceptions  to  the  coordination  rule 
between  asset  transfers  and  indirect 
stock  transfers  for  i;ertain  outbound 
asset  reorganizations.  The  temporary 
regulations  also  modify  the  exception  to 
the  coordination  rule  for  certain 
outbound  exchanges  so  that  it  is 
consistent  with  the  remaining  asset 
reorganization  exception.  In  addition, 
the  regulations  modify,  in  various 
contexts,  prot;edure.s  f^or  obtaining 
reasonable  cause  relief.  Finally,  the 
temporary  regulations  implement 
certain  changes  with  respect  to  transfers 
of  stock  or  securities  by  a  domestic 
corporation  to  a  foreign  corporation  in 
a  section  3tjl  exchange.  The  regulations 
primarily  affect  dome.stic  corporations 
that  transfer  property  to  foreign 
corporations  in  certain  outbound 
nonrecognition  exchanges.  The  text  of 
the  temporary  regulations  published  in 
this  issue  of  the  Federal  Register  also 
serves  as  the  text  of  these  proposed 
regulations. 

DATES:  Qmiments  and  requests  for  a 
public  hearing  must  be  received  by  )une 
17,2013. 

ADDRESSES:  Send  submissions  to: 
CC:PA;LPD:PR  (REG-1 32702-10),  room 
520.1,  Internal  Revenue  Service.  P  O. 

Box  7604,  Ben  Franklin  Station, 
Washington.  DC  20044.  Submissions 
may  Ire  hand-delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
4  p.m’.  to  CC;PA:LPD:PR  (REG-132702- 
10),  Courier’s  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC,  or  sent  electronically 
via  the  Federal  eRulemaking  Portal  at 
bttp://wv\M'.regulalions.gov  (IRS  REC- 
132702-10). 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  propo.sed  regulations. 


Robert  B.  Williams,  Jr.,  (202)  622-3860; 
concerning  submissions  of  comments  or 
requests  for  a  public  hearing, 
Qluwafunmilayo  Taylor,  (202)  622-7180 
(not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 

Background  and  Explanation  of 
Provisions 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  amend  the  Income 
Tax  Regulations  (26  CFR  part  1)  under 
section  367  of  the  Internal  Revenue 
Code  (Code).  The  text  of  those 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  amendments. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  the  collections  of 
information  contained  in  these 
regulations  will  not  hav'^e  a  significant 
economic  impact  on  a  sub.stantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required.  These  regulations  primarily 
will  affect  United  .States  persons  that  are 
large  corporations  engaged  in  corporate 
transactions  among  their  controlled 
corporations.  Thus,  the  number  of 
affected  small  entities — in  whichever  of 
the  three  c:ategories  defined  in  the 
Regulatory  Flexibility  Act  (small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions) — will 
not  be  substantial.  The  IRS  and  the 
Treasury  Department  estimate  that  small 
organizations  and  small  governmental 
jurisdictions  are  likely  to  be  affected 
only  insofar  as  they  transfer  the  stock  of 
a  controlled  corporation  to  a  related 
corporation.  While  a  certain  number  of 
small  entities  may  engage  in  such 
transactions,  the  IRS  and  the  Treasury 
Department  do  not  anticipate  the 
number  to  be  substantial.  Pursuant  to 
section  7805(f)  of  the  Code,  this 
regulation  has  been  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
comments  that  are  submitted  timely  to 
the  IRS  as  prescribed  in  this  preamble 
under  “Addresses”  heading.  The  IRS 
and  the  Treasury  Department  request 
comments  on  all  aspects  of  the  proposed 


rules.  All  comments  will  be  available  at 
www.regulations.gov  or  upon  request.  A 
public  hearing  will  be  scheduled  if 
requested  in  writing  by  any  person  that 
timely  submits  written  comments.  If  a 
public  hearing  is  scheduled,  notice  of 
the  date,  time,  and  place  for  the  public 
hearing  will  be  published  in  the  Federal 
Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Robert  B.  Williams,  Jr.  of 
the  Office  of  A.ssociate  Chief  Counsel 
(International).  However,  other 
personnel  from  the  IRS  and  the  Treasury 
Department  participated  in  their 
development. 


Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 


■  Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 

■  Par.  2.  Section  1.367(a)-3  is  amended 
by: 

■  1.  Revising  paragraphs  (d)(2)(vi)(B) 
and  (d)(3)  Examples  6H,  6C,  and  9. 

m  2.  Revising  paragraph  (e), 

■  3.  Adding  paragraphs  (g)(l)(vii)(A) 
and  (g)(l)(ix)  . 

The  revisions  and  additions  read  as 
follows: 

§  1 .367(a)-3  T reatment  of  transfers  of 
stock  or  securities  to  foreign  corporations. 

*r  *  ★  *  * 

(d)*  *  * 

(2)*  *  * 

(vi)  *  *  * 

(B)  [The  text  of  proposed  §  1.367(a)- 
3(d)(2)(vi){B)  is  the  same  as  the  text  of 
§  1.367(a)-3T(d)(2)(vi)(B)  published 
elsewhere  in  this  issue  of  the  Federal 
Register). 

***** 

(3)  *  *  * 

Example  68.  (Tfio  text  of  proposed 
§  1 .367(a)-3{d)(3)  Example  68  is  the  same  as 
the  text  of  §  1.367(a)-3T(d)(3)  Example  68 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 

Example  6C.  (The  text  of  proj)osed 
§  1.367(a)-3(d)(3)  Example  6C  is  the  same  as 
the  text  of  §  1.367(a)— 3T(d)(3)  Example  6C 
published  elsewh(*re  in  this  issue  of  the 
Federal  Register]. 

***** 

Example  9.  IThe  text  of  proposed 
1.367(a)-3(d)(3)  Example  9  is  the  same  as 
the  text  of  §  1.367(a)-3T{d)(3)  Example  9 


List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 


PART  1— INCOME  TAXES 
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published  elsewhere  in  this  issue  of  the 
Federal  Register). 

***** 

(e)  (The  text  of  proposed  §  1.367(a)- 
3(e)  is  the  same  as  the  text  of  §  1.367(a)- 
3T(e)  published  elsewhere  in  this  issue 
of  the  Federal  Register). 
***** 

(g)  *  *  * 

(1)  *  *  * 

(vii)(A)  (The  text  of  proposed 
§  1.367(a)-3(a)(l)(vii)(A)  is  the  same  as 
the  text  of  §  1.367(a)-3T(g)(l)(vii)(A) 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 

*  *  *  *  * 

(ix)  (The  text  of  proposed  §  1.367(a)- 
3(g)(l)(ix)  is  the  same  as  the  text  of 
§  1.367(a)-3T(g)(l)(ix)  published 
elsewhere  in  this  issue  of  the  Federal 
Register). 

***** 

■  Par.  3.  Section  1.367(a)-6  is  amended 
by  adding  a  sentence  to  paragraph  (e)(4) 
to  read  as  follows: 


§  1 .367(a)-6  Transfer  of  foreign  branch 
with  previously  deducted  losses. 
***** 

(e)  *  *  * 

(4)  *  *  *  (The  text  of  the  final 
.sentence  of  proposed  §  1.367(a)-6(e)(4) 
is  the  same  as  the  text  of  the  final 
.sentence  of  §  1.367(a)-6T(e)(4) 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 

■  Par.  4.  Section  1.367(a)-7  is  amended 
by  revising  paragraph  (e)(2)  to  read  as 
follows:  ■ 

§  1 .367(a)-7  Outbound  transfers  of 
property  described  in  section  361(a)  or  (b). 

***** 

(e)  *  *  * 

(2)  (The  text  of  propo.sed  §  1.367(a)- 
7(e)(2)  is  the  same  as  the  text  of 
§  1.367(a)-7T(e)(2)  published  elsewhere 
in  this  issue  of  the  Federal  Register). 
***** 

■  Par.  5.  Section  1.1248(f)-3  is  amended 
by  revising  paragraph  (a)  to  read  as 
follows: 


§1.1 248(f>-3  Reasonable  causa  and 
effective/applicabllity  dates. 

(a)  (The  text  of  proposed  §  1.1248(0- 
3  is  the  same  as  the  text  of  proposed 
§  1.1248(0-3T  published  elsewhere  in 
this  issue  of  the  Federal  Register). 
****** 

■  Par.  p.  Section  1.6038B-1  is  amended 
by  revising  paragraph  (0(3)  to  read  as 
follows: 

§  1 .6038B-1  Reporting  of  certain  transfers 
to  foreign  corporations. 

***** 

(0*  *  * 

(3)  (The  text  of  proposed  §  1.6038B- 
1(0(3)  is  the  same  as  the  text  of 
§  1.6O38B-lT(0(3)  published  elsewhere 
in  this  issue  of  the  Federal  Register). 
***** 

Steven  T.  Miller, 

Deputy  Commissioner  for  Services  and 
Enforcement. 

[FR  Do<:.  2013-05702  Filed  ;i-18-13;  8:45  am) 
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